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[HEN I had finiſhed the former part of the Reports 

of this reverend judge, collected by him in the 
firſt ſixteen years of the late Kino CHARLES THe FIR8T(a), (a) See © The 
I obliged myſelf by promiſe, that, if God ſhould bleſs me — 
with health, I would employ it in fitting the reſt of his . * 
Reports for public uſe. But, were I not under ſuch aan 
engagement, a debtor to my country, and in particular to 
the profeſſors of our law, the mere merit of the action 
would ſufficiently have encouraged me to it; for, wherein 
could I better have ſpent my time, or more obſerved that 
rule of THz APosTLE, of © ſeeking not my own only, but of 

* others good,” than in uncaſing this jewel, and commu- - 

3 nicating 


THE PREFACE. 

nicating to poſterity ſo great, though hitherto hidden a 
treaſure of law and learning? Beſides this, which was 
enough to excite, I had another reaſon that did ſweeten 
my labours herein ; and that was, the'pleaſure I took in 
re · collecting theſe curious pieces, and through them view- 
ing the moſt lively image of a perſon whoſe piety, know- 
ledge, and virtues, had made him as much admired by 
others as his relation had endeared him to myſelf ; ſo that 
I could not, in juſtice to his memory, ſuppreſs any longer 
this monument of his fame. Sure it is a bleſſing pro- 
miſed to every good man, that his works ſhall praiſe him 
& jn the gates: of which nature, I, taking this to be one, 
conceived it was but my _ to peach It. 


To thoſe who have had a taſte of this ws and 
eminent Judge's great abilities, of his Reports formerly 
printed, I need not further recommend theſe than by ſay- 
ing only that they are of the ſame piece, and drawn by 
the ſame hand, but with ſo much exactneſs and perfec- 
tion of ſkill, that in the firſt though he hath ſurpaſſed 
many others, yet in theſe he ſeems to ſurpaſs himſelf. 
And therefore I have been more than ordinarily careful 
in the edition, that the reverend Reporter may not be 
blemiſhed with thoſe many Errata in this which have 
ſomewhat obſcured the former; eſpecially in the latter 
edition of it by ſome ignorant and mercenary perſons, 
who care not how they blur men's credits, and therein 
wrong the reader as well as the learned and judicious 
Reporter, fo they may have a vendible impreſſion. To pre- 
vent all groſs and fatal miſtakes, I have peruſed every ſheet, 
and exactly examined the ſame by the original under his 
own hand,: which, as it did very much retard the impreſſion, 

ſo 
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ſo I hope the correctneſs of the work will abundantly 


ſatisfy for the delay of it; and thoſe errors which have 
eſcaped in the printing of theſe Reports are ſych as an eaſy 


judgment may in tranſitu rectify: however, you will find 


them particularly corrected in the uſual after * 
end of this bong: 


There ſtill remains another part of this learned Judge's 


Reports, collected by him from the twenty-third year to 


the end of the reign of queen Elizabeth, which I intend to 


publiſh, if God be pleaſed to lend life and health ; and 
ſo ſhall once more have occaſion to mention nis name, 


whoſe merits and memory cannot be too thankfully re- ; 


corded: and I am ſure, I may err ſooner in the defect of 
his praiſe than the exceſs ; for he died full of commenda- 
tion for wiſdom and piety ; and left ſuch a ſtock of repu- 
tation behind him as might kindle a generous emulation 
in ſtrangers, and preſerve a noble ambition in thoſe of his 
name and family to perform actions worthy of their an- 


ceſtors—Valete. 


HAR. GRIMSTON. 


;, all knowing the great learning, viſdom, and 
integrity of the Author, bo, for the common 
benefit, approve and allow the publiſhing of this 2 
in the ſame letter as now is printed. 


Jo. Glynne. 
Oliver St. John. 
Edward Atkins. 
Robert Nicholas. 
Matthew Hale. 

Hugh Wyndham. 
P. Warberton. 
Jo. Parker. 
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7 1 D & E AeRARy 
DURING THE | 
REIGN OF KING JAMES THE FIRST. 
FIRST, 


HANCELLORS AND COMMISSIONERS 
OF THE GREAT SEAL. 


N the firſt year of the reign of king James the firſt Six Tyomas 
EcerToN (being in the time of Queen Elizabeth keeper of the Great 
al of England) was conſtituted Lord Chancellor. | 


Upon the 7th of March, 14. Fac. 1. Sis Francis Bacon, Knight, 
pungeſt ſon of Sir Nicholas Bacon, and formerly Attorney General, was 
de Lord Keeper in the life-time of Sir Thomas Egerton : and upon the 
urth of January 1617 (being the day after Sir Thomas Egerton's death), 
is made Lord Chancellor: his father was the firſt Lord Keeper, and he 
laſt Lord Chancellor. | 


His Majeſty, who the ſame day granted a commiſſion to the then Lord 
eaſurer, the Duke of Lenox, and the Earls of Pembroke and Arundel, to 
re the keeping of The GREAT SEAL, and to ſeal all ſuch things as the 
ord Chancellor ought to do, and to ſign decrees : On the ſame day ano- 
er commiſſion was granted to Sir James Lea, Knight, Chief Juſtice of 
e-king's bench, to execute the room and office of the Lord Chancellor 
the Upper Houſe of Parliament. And then alſo a third commiſſion 
is directed to Sir Fulius Ceſar, Knight, Maſter of the Rolls, Baron 
romley, and to the Juſtices Winch, Doderidge, and Hutton, and the Maſ- 
rs of Chancery, to hear and determine cafes in the chancery. 


Upon the firſt of May, 19. 2. 1. THe GREAT SEAL was delivered 
ay 


In the ſame year, upon the 10th of July following, John Williams, 
ean of Weſtminſter, and Biſhop-ele& of Lincoln, received The GRA 
EAL from the king; and upon the twenty-firſt of the ſame month, a war- 
nt was directed to the Lord Treaſurer and Barons of the Exchequer to 
ve allowance to the ſaid John IVilliamg of all his fees, &c. from the firlt 
May next preceding. TOE 3 


* 


b 2 skcobv. 


SECONDLY, 
JUSTICES OF THE KING's BENCH, 
Eaſter Term, 1. Jac. 1. 


Sir John Popham, Nut. Chief Juſtice. 

Sir Edward Fenner, Kut. 

Sir Francis Gawdy, Knt. Fuſtices, 
Sir Chriſtopher Yelverton, Nut. | 


N the ſame ear, on the 11th February, Sir David Williams, Knight, at 
ſerjeant at law, was ſworn Juſtice, ſo that there were five Fudge: i 
that Court (a). | 


On the 2Gth Auguſt, 3. Jac. 1. Sir Francis Gawdy received a paten 
to be Chief Juſtice of the common pleas, Sir Lawrence Tanfield, Knigh, 
and Serjeant at Law, upon the 25th of January following, was ſwon 
Juſtice of the king's bench. 


On the zoth May, 4. Fac. 1. a commiſſion was granted to Sir Fohn Py. 
' ham to octupy the place of the Lord Chancellor of England, in the highe 
Houſe of Parliament, EE 


Upon the 1oth of 5. Fac. 1. Sir Jobn Popham died; and upon the li 
day of Trinity Term, Sir Thomas Fleming, Chief Baron of the excheque, 
was made Chief Juſtice of the king's bench. 


Upon the laſt day of Trinity Term, in the ſame year, Sir Lawrence Ta 
eld being made Chief Baron, Sir Jobn Croke, one of the king's ſerjean 
at law, and Juſtice of the counties of Brecknock, Radnor, and Glamorge 
was the ſame day ſworn Juſtice of the king's bench. | 


In the ſummer vacation, 10. Fac. 1. Sir Chriſtopher Yelverton died; 
and upon the 26th of November following, Sir John Doderidge, Knight, vs 
ſvorn Juſtice of the king's bench. 1 | | 


NorTe, That in Eaſter Term, 1. Jac. 1. he was created ſerjeant at lay 
and upon the 2gth of October, 2. Fac. 1. the king, making him Sollcun 
General, granted him the day before a releaſe and diſcharge of the (lt 
and degree of ſerjeant at law, and from wearing any of his veſtments 1. 
cuſtomed; and in I rinity Term, 5. Jac. 1. he was made the king's ſe 
jeant at law without further ceremonies, | 8 85 | 


() See Preface to 4. Co. 30. a. and Cro. Car 4. & 127. 


es 


. Robert Houghton, ſerjeant at law, to be one of 
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- 
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JUSTICES OF THE Kix, BENCH, ix 


In the vacation, after Eaſter Term, 11. Fac. 1. Sir David Willams 
died; and upon the 21ſt of April following, a patent was granted to 
the Juſtices of the king's 

bench. | | 


Upon the 25th of Otober, in the ſame year, Sir Edward Coke, Chief 


; = ny of the common pleas, was ſworn Chief Juſtice of the king's 


= * 
Upon the 15th of November, 14. Fac. 1. Sir Edward Coke was by writ 


diſcharged of the office of Chief Juſtice of the king's bench ; and upon 


the day following, Sir Montague, Knight, the king's ſerjeant at law, 
and (then alſo) recorder of London, was ſworn Chief Juſtice of the king's 
bench. £ | 

Upon the 23d of January, 17. Jacs 1. Sir John Croke died at his houſe 


in Holborn, 


|  Uponthe gth of Oftober, 18. Fac, 1. Sir Thomas Chamberlain, Knight, 


ſerjeant at law, and Juſtice of Cheſter, was made Juſtice of the king's 
bench. | 


Upon the 14th of December, in the ſame year, Sir Henry Montague was 
conſtituted Lord Treaſurer of his Majeſty's exchequer, 2 continued in 
the office of Chief Juſtice until the beginning of Hilary Term following. 
And upon the 29th of Sir James Lea, Knight and Baronet, and 
attorney of the court of wards, received his writ to, be Chief Juſtice of the 
king's bench; and upon the day following was ſworn in that place. 


In Hilary Term, 21. Fac. 1. Sir Robert Houghton died; and upon the 
41th of February Sir Ranulph Crew, Knight, and one of his Majeſty's ſer- 
jeants at law, was made Juſtice of the king's Bench. 


Upon the 18th of Odober, 22. Fac. 1. Sir William Foner, one of the 
Juſtices of the common pleas, was ſworn Juſtice of the king's bench. 


Ins the ſame year and day, Sir Thomas Chamberlain was removed, and 
appointed to be Juſtice of Cheſter ; and Sir James Whitlpcke, late Juſtice 


of Cheſter, was ſworn Juſtice of the king's bench. 


Upon the 25th of January, in the ſame year, Sir Fames Lea was by 
writ diſcharged from being Chief Juſtice ; and the day following Sir Ra- 
nulph Crew received a writ patent to be Chief Juſtice of the king's bench. 


THIRDLY 


„ 
. 


JUSTICES OF THE COMMON PLEAS. 


Eaſter Term, I, Jac, I. 


Sir Edmund Anderſon, Chief Juſtice. e 
Sir Thomas Walmſley, Kat, 


Sir George Kingſmill, Kt. Juliices. 


Sir Peter Warberton, Kut. 


PON the th of February in the ſame year, Sir William Daniel, Knight, 
[ and ſerjeant at law, was ſworn one of the Juſtices of the common 
pleas ; ſo that there were five Judges in that Court, . | 


In the ſummer vacation, 5 Fac. 1. Sir Edmund Anderſon died. And 
upon the 26th of Auguſt following a patent was granted to Sir Francis 
Gay, one of ihe Juſtices of the king's bench, to'be Chief Juſtice of the 
common pleas, who was ſworn upon the 6th of October following. 


Upon the 25th of January, .in the ſame year, Sir Thomas Conentry, 


Knight, and ſerjeant at law, was made one of the Juſtices of the common 
pleas, iu the place of Sir George King/mill. ot 


About Whitſuntide, 4. "Fac. 1. Sir Francis Gawdy died, and upon the 
- 20th of June, Sir Edward Coke, Attorney General, was ſworn ſerjeant in 

chancery, brought to the common pleas bar in his party-robes, created 
Chief Juſtice ; and then being diſ-robed, put on his tes of 2 Judge, and 
fat that day in Court, | e 


In ſummer vacation, 5, Jac. 1. Sir Thomas Coventry died (a), and upon 


| the 24th of November Sir Toomas Foſter, Knight, ſerjeant at law, was 
conſtituted one of the Juſtices of the common pleas, and upon the 26th of 
November ſworn in court before Coke, Walmſley, Warberton, and Daniel. 


Upon the th of November, . Face 1. Sir Humphry Winch, Knight, was 
{worn one of the Juſtices of the common pleas, in the place of Sir Thomas 
 Fainſley, who died the vacation preceding. t 


About the end of Eaſter Term, 10. Fac, 1. Sir Thomas Fofterdied ; and in 
Hilary Term following, Sir Auguſtine Nichols was made Juſtice of the com- 
mon pleas. And upon the 2gth October, 13. Fac. 1. had his patent renewed, 


and to have and take fee and liyery of CHarLes the Prince, &c. in the 


(a) Sed vide Cro, Car, 1, where it ap- the firſt, And poſt. 424. Newman v, 
pears that Sir Thomas Coventry was At- Moor, where a motion was made by Co- 
toxney General on the acceſſion of Charles veN1xy, the ling: ſolicitor, 


office 


| 
2 
3 
ö 
| ; 
þ 
| 
] 
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6ffice of keepin his Great 


at law, was 


and to be of counſel with him in all mat- | 
ind precedebey of Juſtice of the com- 


ters, and to hold his 
mon pleas, | ; 


Upon the 25th of Oftober, 11. Fac. 1. a writ was directed to Sir Ed. 
3 Coke, Chief Juſtice of the common pleas, to be Chief Juſtice of the 
king's bench. And the day following, Sir Henry Hobart, Knight and 
Baronet, and Attorney General, was made Chief Juſtice of the common 
pleas. And upon the ad of April, 15, Fac. +. (his firſt patent being re- 
voked) another patent during pleaſure was granted io bim, to be Chief 
Juſtice of the common pleas, and to take'fee and livery of CMARLIIS Prince 
of Wales in the oce of his Chancellor-—Norte, That Sir Henry Hobart 
being made ſerjeant, 1. Jac. 1. the king, upon the zd of November, 

* 1. made him attorney of the court of wards, giving him the day 
a diſcharge ot tekeafe of the office, ſtate, and degree of a ſetjeant at 


law. 
Upon the 3d of May, 15. Fac. 1. Sir Richard Hatton, Knight, ſerjeant 
Nom one of the Juſtices of the common pleas, —— place of 

Nichols or Daniel. hh WW 6 


In menſe Michaths, ro. Fac. 1. Sir Willia Foes, Knight, of Lincoln 


Inn, was ſwort one of the Juſtices of the common pleas, in the place of 


Nichols or Daniel. 


Upon the 18th of October, 22. Fac. 1. Frantis Far wie, Knight, one 
of the ancient fei jeants, was ſworn Juſtice of the common pleas, in tbe 
place of Sir Willith Tones, who was removed into the king's bench. 


Upon the 4th of February, in the ſame year, Sir Humphry Winch died. 
And upon the 1 rth of that month, Six Guorce Croke, Knight, one of 
his Majeſty's ſcrjeants at law, was made Juſtice of the common pleas. 


FOURTHLY, 
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 FOURTHLY, 


BARONS OF THE EXCHEQUER. 
b, ae. 1. : 


Sir WILLIAM PERIAM, Night, Chief Baron. 


Sir RoBERT CLARK, Kut. 3 
Str « SAvIL, Knt. N Barons. 


N Trinity Term, 2. Jac. 1. Sir George Snigg, Knight, and ſerjeant at 


law, was made Baron of the Exchequer. 


Upon the 27th of October, in the ſame year, Sir Thomas Fleming, Knight, 
and Solicitor General, was made Chief Baron of the Exchequer, in the 
place of Sir William Periam, who dicd in the preceding vacation. 


Upon the th of February, 4. Fac. 1. Sir Fames Altham, Knight, and 


| ferjeant at law, was made one of the Barons of the exchequer, in the place 


of Savil. 


Upon the 25th of June, 5. Jac, 1. Sir Lawrence Tanfield, one of the 
Joftices of the king's bench, was ſworn Chief Baron of the exchequer, in 
the place of Sir Thomas Fleming, who the day before was made Chief Juſ- 
tice of the king's bench. CS 


Upon the 25th of November, in the ſame year, Sir Edward Heron, 
Knight, was made one of the Barons of the exchequer, in the room of 


Sir Robert Clark, and ſworn before Tanfield, Snigge, and Altham, c. 


Upon the 6th of February, 7. Fac, 1. Sir Edward B » Knight, and 
ſerjeant at law, was ſworn one of the Barons of the equer, in the 
place of Sir Edward Heron. | 


Upon the 2d of May, 15. Jac. 1. Sir John Denham, Knight, of Lincoln“ s- 
* as ſworn one of the Barons of the exchequer, in the place of Snigge, 
or Altham. . e 
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Vetter Term. 
I. Jac. I; In the King's Pench. 


Sir John Popham, Knt. Chief Tuſtice. 
Sir Edward Fenner, Rt. 

Sir Francis Gawdy, Knt. ; 
Sir Chriſtopher 1 Dl. ien, 
Sir David Williams, Kut. bd | 

Sir Edward Coke, Nit. Attorney General. 

Sir Thomas Fleming, Nur. Solicitor General. 


A CalL or SERJEANTS. 


N this term fourteen ſerjeants at law were made: 


OF THE INNER TEMPLE. OF THE MIDDLE TEMPLE. 
I. Jobn Croke (a), 6. John Shirley, 
2. Thomas Coventry, 7. George Snig, 
3. Laurence Tanfield, 8. Edward Philips, 
4. Thomas Poſter, 9. Auguſtine Nichols. 
5. Robert Barter. | wo 
OF LINCOLN'S INN. OF GRAY'S INN. 
10. Robert Houghton, 13. James Altham, 


11. Thomas Harris, 14. Richard Hutton. 
12. Henry Hobart. 


Except Shirley, Snig, and Hutton, they had all received their 
erjeants writs in Hilary Term, 45. Eliz. returnable tres Paſchæ 
vllowing 3 before which time, by the queen's demiſe, the ſaid 
writs were abated (b); and new writs were awarded under the 


(a) Reconpr of the city of London. ry, ſhall determine by the demiſe of the 

(5) But now by 7. Will. 3. c. 27. no crown, but ſhall continue in full force for 
pmmiſſion either civil or military, which fix months next aſter ſuch demiſe, unleſs 
y 1. Anne, ſt. 1. c. 8. is explained to made void, in the mean time, by the next 
can no patent, or commiſſion of any of= and immediate ſucceſfor. See 2. Hawk. 
ce or employment, either civil or milit> P. C. 4. 1. Com. Dig. 58. 

CRO. JAC. | | 


Casr 1. 


Serjeants writs 
abate by the de- 

miſe of the . 
crown between 
the tefle and the 


7 eturn. 


name 


2 Eaſter Term, 1. Jac. 1. In R. B. 


Cazz name of the now king, returnable the ſame tres Paſche. And three 
4 other writs were afterwards directed to the faid hir ley, Smig, and 
9 Hutton, returnable the ſame day, who appeared in chancery the 


Tueſday following, poſt tres Paſcbæ. 


A CAsE or PRECEDENCY. 


If a barriſter be TRE $AME day the ſaid Fohn Croke, becauſe he had been ſpeaker 
ſpeaker of the of the Parliament (and thereby had gained place of all other coun- 
3 -+7 wg ſellors, not being ſerjeants before), by direction from the lord- 
made a ſerjcant, keeper, appeared” as antient,* although he was puiſne in admittance to 
yet he ſhall only five of them; and he made a ſpeech in all their names, and delivered 


haveprecedence to the lord-keeper Aa ring for the king. 


from the time 
of his admiſſi- 
On 5 fed ue e. 


And then they chere ſeverally took their eaths; after which a 
day was prefixed them, viz. upon Tueſday, poſt menſem Paſche, to 
be at the common pleas, to have the folemnity of the degree 
there performed; at which day, Philips, becauſe he had received 
tue king's patent to be of his ſerjeants, came firſt, as antient ſer- 


jeant. | 


And the ſaid Fohn Crate mu, he had been ſpeaker of 
the parliament, and notwithſtanding he was knighted the Sunday be- 
fore), by the appointment of Poryam, Chief Fuſtice, with the 
aſſent of the greater part of the juſtices and barons (againſt the opi- 
nion of the lord-xeeper, and twelve of the privy-council, who writ 
their letters, that he ought to have the precedence before the other 
ſerjeants, notwithſtanding their antiquity of admittance; and the 

4. Com, Dig. Opinion of AuD/ERSON, GAWD Y, FENNER, and YELVERTON, 

183. who concurred with the lord-keepcr) ; was brought to the bar after 
the ſaid five new ſerjeants, who were his antients in admittance, and 


ſo to hold his place. 


Cro. Car. 4. And every of them, after they came to the bar, had ſcveral writs 

— 2 - and counts, which counts they recited ; there then being the lord- 

Dig. * Ley,” keeper, lord-treaſurer, and all the juſtices of both benches, and 

D. 1. and 2. barons of the exchequer; and after their count recited, and writs 

ö read by the prothonotary, one of the ancient ſerjeants imparled 
thereto, and then placed them in their places; one of their friends 
being a bencher, delivers in court the rings for them to all the judges, 
terjcants, and officers there. 


Weaver 


Faſter Term, 1. Jac. 1. In B. R. "= < 


Weaver verſus Francis Clifford, Carr 4. 
Eaſter Term, 44. Eliz, Roll. 
Ds. If debt lies 


EBT, upon an eſcape againſt the defendant, as ſheriff of Sing a ſheriff 
Yorkſhire ; and demands two hundred and forty pounds, for that for the eſcape of 
one William Carr and others were indebted to him by a recognizance 3 priſoner taken 
acknowledged in chancery, in two hundred and forty pounds; wheree fer Fairs fac A 
upon he ſued a ſpecial 5 facias in 2 and had judgment by gc. upon a re- 
default, after two nibils returned, and an elegit ſued; which being cognizance in 
returned xihil, he purſued a capias ad ſatisfactendum, and thereupon 1 
the ſaid William Carr was taken in execution at York, and after- 89.480. 
wards let at large at London, the plaintiff not being fatished, per quod s. C. Yelv. 43. 
attio accrevit. | 1. Roll Ab. 
Upon this declaration the defendantdemurred in law. s 


09. 
3 3 a 1 Cro. Eliz. 188. 
Gopr nv for the plaintiff moved, that this execution is good by a oa — i 


capias ad ſatisfaciendum, although it be in chancery upon a recogni- Cro. Car. 588. 
zance, where no capias lies at the firſt; and ſo it hath been the Dyer, 67. 
courſe always there uſed, which is to be allowed; for the courſe. of Hod. ada. 
0 6. Co. 54. 
every court is to be obſerved, 11. Hen. 7. pl. 15. 48. Edw. 3. Pl. 8. Co. 142. 
13. Dyer 306. And although the granting of the capias be error, 2. Bac. Ab. 234. 
et the ſheriff is not to take advantage thereof, but it is good againſt Salk. 273. 

him, and he is chargeable for the eſcape; for he ſhall be excuſed by * Stra. 873. 
reaſon thereof in falſe impriſonment, although the proceſs were erro. 
neous ; for he is not to examine it, 21. Edw. 4. pl. 27. 3. Edw, 
6. pl. 67. 36. Hen, 8. Dyer 60. 14. Hen. 4. pl. 34. 20, 
Hen. 6. pl. 36. ; and upon this reaſon it was adjudged accordingly 
in the exchequer-chamber, in Ognel v. Paſton (a), that debt lies 
upon ſuch an eſcape, the party being arreſted by cap:as upon a recog- 
nizance, admitting the proceſs to be erroneous, | 

THe Cover here were of that opinion, but gave day over to be 

(a Cro. Eliz 164. | 

(5) In the report of this caſe in Yelver- nizance ; but Fenner, becruſe, although 
ton 42. it is laid, that three of the judges, the proceſs be erronrous, it was not void. 
Viz, Telverton, Garody, and Popham, were And ſee 2. Leou. 89, 4. Leon. 78. 2, 
of opinion that the action would not lie, Mod. 196. Strange, 50%. Ld. Raym, 
becaule a capias cannot iſſue upon a recog- 230. | | 


Yare verſus Gough, Cane 3, 


PON DEMURRER. The caſe was, That the defendant be- = AI 
. . . Py . "SIE . AF; al 

ing indebted to Cowper, who died inteſtate, adminiſtration of annot bring 

his goods was coinmitted to 7. 8. who brought debt and had judg- /ire jacias upon 

ment, and died before execution; and the adininiftration of the a judgment ob- 

goods of Croper, the firſt int:Rtate, was committed to the plaintiff, ee firſt 
h pen 1 ; 1; . * adminiſtrator, 

who took a {cire factas upon that judgment comprehending all this for a debt due 

Laat Cf — Va tnereupon demurred, whether it Jay or no. to the inteſtate 

_ Gawpy, 7/777, held, that it well lay; for the duty remaining —Pelt. 394. 

is a debt to the inteſtate, and, being recovered, continued Moor, 68 
"ET ae 1 . . oor, 650, 

With him in that nature: and being turned into a judgment, yely. 33. 

the ſecond adminiſtrator ſhall have a ſpecial ſerre ſucias to execute 5. Co. 9. 

It. ' Cro. C * 127. 


But the other THREE JusTiCEs held, that the action was deter- pang _ 


mined, and he cannot have a fſeire facias for default of privity, 11. Mod. 34. 
B 2 | and 4. Bac. Ab. 41 7» 


4 Eaſter Term, 1. Jac. 1. In C. S. 


Van: and therefore is put to begin again. Wherefore it was adjudged ac- 
zr, cordingly, unleſs, &c. 26. Hen. 8. pl. 7. : 
But now by 17. Car. 2. c. 8. made cias, and take execution on ſuch judg- 


perpetual by 1. Jac, 2. c. I7. anadmini- ment after verdict. 6. Mod. 295. See 
ſtrator de bonis non, Ac. may ſue a ſeire ſu- alſo 8. & 9. Will. 3. c. 10. 


| © Chandelor againſt Lopus. 


U 


| Cara. In the Exchequcr- Chamber. = 
Treſpaſs on the CTION UPON-THE CASE. Whereas the defendant being 
caſe 2 a a goldſmith, and having {kill in jewels and precious ſtones, 
wo oof "> IH had a ſtone which he affirmed to Lopus to be a bezar-ſtone, and ſold 


| fone, vbi revera it to him for one hundred pounds; ubi revera it was not a bezar- 
1 1 it was not a be- ſtone : the defendant pleaded not guilty, and verdict was given and 
1 ares, will judgment entered for the plaintiff in the king's bench. 5 
not lie unleſs it J 2 

be alledged that But error was thereof brought in the exchequer- chamber; be- 
the defendant cauſe the declaration contains not matter ſufficient to charge the de- 
knew it was not fendant, viz. that he warranted it to be a bezar-ſtone, or that he 
eee, ard knew that it was not a bezar- ſtone; for it may be, he himſelf was 
was a bea: ignorant whether it were a bezar- ſtone or not. 
Poſt. 196. 469. And ALL THE JUSTICES AND BARONS (except ANDERSON) ) 
held, that for this cauſe it was error : for the bare affirmation that it 


was a bezar-ſtone, without warranting it to be ſo, is no cauſe of ac- 


S. C. Dyer, 75 


6. C. 2. Roll. tion: and although he knew it to be no bezar- ſtone, it is not mate- 
Rep. 5. rial; for every one in ſelling his wares will affirm that his wares are 
3 1.6, 8ood, or the horſe which he ſells is found : yet if he does not war- 


1. Stra. 6:3. rant them to be ſo, it is no cauſe of action, and the warranty ought 
Salk 289. to be made at the fame time of the ſale; as F. NM. B. 94. c. & g8. 
3. Bl. Com 159. b. 5. Hen. 7. pl. 41. 9. Hen. 6. pl. 53. 12. Hen. 4. pl. 1. 42. 
Doug]. 158. V 8. 7. Hen. 4. pl. 15. Wherefore, foraſmuch as no warranty 

is alledged, they held the declaration to be ill. | 
ANDERSON to the contrary ; for. the deceit in ſclling it as a 
bezar, whereas it was not fo, is cauſe of action. But, notwith- 
ſtanding, it was adjudged to be no cauſe, and the judgment was re- 

verſed. 

Casr 5. Rew againjt Long. 


Michaelmas Term, 42. © 43; Eliz. Roll 335 — In the Excheguer-Chamber. 


: RROR in the exchequer- chamber of a judgment in an eject- 
NG W pi ment. Ihe error aſſigned, that the int was an infant at 
by guardian and tile time of the bill purchaſed, and ſued by attorney, where he could 
= r not make an attorney, but ought to have ſued by guardian (a).— 
5 — oe And ALL THE JUSTICES AND BARONS held it to be erroneous for 
is triable in the this cauſe, and to be an error in fait, and might be well aſſigned for 
exchequer- error in this court; although it were alledged, that the authority 
— - o Egiventhem by the ſtatute 27. Eliz, c. 8. was not to examine mat- 
— ters in fait, but only errors in lau, which appeared of record, and to 
th Our: 514. affirm or reverſe the judgment. But, notwithſtanding, they all, ex- 


Hob. 5. cept ANDERSON, held that it might be aſſigned. 
Cro, Eliz. 424. 2. Saund. 213. 1. Vent 103. Cowp. 128. 


(a) See 27. Jac. 1 c. 13. which aids judgment by confeſſion, wii dit, no fo 
a ſuit by an infant by attorney after ver- informatur, or writ of enquiry executed. 
dit ; and by 4. & 5, Aun. c, 16. after 

THE 
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Taz DEFENDANT in the writ of error then ſaid, that he was of Rr 
full age at the time of the bill brought, and thereupon they were at egrinft 
iſſue, and a writ of niſi prius awarded for the trial thereof before . 
PRRIAM, Chief Baron, and FENNER, one of the A of the king's Error in fr bs 
bench. And it, was moved to be ill for this cauſe —But THEY held it . — error of 
to be well enough, and that he might be juſtice of n prius to try the 3 5 


error in fait of his own judgment. may try it on 
their own judgment 3. Salk. 146. Stra. 144. 127. 


Ir was alſo moved, that this trial was ill, becauſe this writ of uiſi It i, not 

rius iſſued under the exchequer ſeal, in regard that ANDERSON, minable _ 
Chief Fuſtice of the common pleas, who had the ſeal of that court, re- what ſeal a writ 
fuſed to ſeal it. But they held it to be good enough, for that it is not of vii prius 
examinable under what ſeal this writ iſſued. Wherefore the iſſue be- 
ing found for the plaintiff inthe writ of error, that the plaintiff in the .Ter. Rep. 87. 
firſt action was within age at the time of the bill exhibited, they re- 
verſed the judgment, and remanded the record. 

IT was afterwards moved in the king's bench, that they had pro- The 27. Eliz. 
ceeded in the exchequet-chamber, without warrant of the ſtatute, to c. 8. does not 
try error in fait; for the ſtatute doth empower them only to examine extend to errors 
errors in the record. And of that opinion were ALL THE JUSTICES, rt 
Wherefore, for this cauſe, they would not regrant reſtitution upon f E 731. 
this judgment to the defendant, who was put out by the firſt judg- a 514. 


ment. | 2 Lev. 38. 
. Vent. 207. Stra. 606. 690. Ld Ray. 1403, 
Coxe againſt Cropwell. e 


Hilary Term, 44 Elia. Roll. 09. —In the Exchequer Chamber. 


RROR of 6, ment in the king's bench, in an action of trover In trover, upon 
ag . the converſion 


and and wife, becauſe the wife after coverture fe it 
ound goods, and converted them to her uſe. They pleaded 9 a a ge 
ipſi non ſunt culpabiles.— And for this cauſe it was ruled to be ill; for wiſe plead guod 
that no tort is ſuppoſed in the baron, and ſo ought to have pleaded #2/ non ſunt cul- 
quod ipſa non eft inde culpabilis. Wherefore, after verdict for the 3. — 3 _ 


plaintiff, A REPLEADER was awarded. 
Cro. Eliz. 883, Cro, Car. 254. 405. Hob. 126. 1. Brownl. 7. 1. Burr. 300. 


: WHEREUPON they repleaded and traverſed the converſion; and Where an iſſue 
it was found for the plaintiff, and judgment accordingly : and erfor !* 3 Wo 
| aſſigned, that the firſt iſſue was well joined, and there ought not to pony 5 
have been A REPLEADER.—ded non allocatur : for the tort bein al- yt.eavcr ſhall 
ledged to be in the wife, and none in the huſband, the iſſue ſhall be de awarded. 
only that ſhe is not guilty. And ſo the prothonotaries of the common Poſt. 239 288. 
pleas certified to be their courſe. 22. Hen. 6. pl 
18. 4. Leon 19. Skin. 570. Cro. Car. 417. Hob. 126. 1. Leon. 312. Palm. 343 Dougl. 396. 25 
747. Cowper 510. Doug. 380. 719. Ld. Ray. 170. Stra. 994. Burr. 292. $ 

ANOTHER ERROR was aſhgned ore tenus, that the judgment to The form of 
replead was not good; for it is quia videtur curiæ quid placitum awarding a ns 
prædiclum, et exitum ſuperinde junttum, eft minus ſufficiens in lege, ideo pp, 286. 
diftum eſt partibus quod replacitent, which is not any judgment; for it i 8 8 
ought to have been, ideo conſideratum eft, &c.—Sed non allecatur : for 4. 1 
ic is a ſufficient award to replead, and the courſe is ſo altogether. Skin. 570. 
Wherefore rule was given to affirm the judgment. Lutw, 1633. 

I | ; 5 5 4. Bac. Abr. 126, 127. Cowp. 510. 

t was afterward informed to the Juſtices and Barons, that there After i» lle of 


was not any bail entered for the wife, and the action was princi- 22 pleaded 
£ 7 « th: ourt, to 


inform their conſciences, ma ſorari ar 
„may award a certiorari, Polt. 141. 277. 445. 542. Cro. Eliz. 153. 
Cro. Car. 351. 1. Roll. Ab. 289. Salk. 270. 2. Bac. Abr. 206. Stra. 536, 


33 | pally 


Faſter Term, 1. Jac. 1. In C. 8. 


Coxx pally againſt her; wherefore the judgment was erroneous, and a cer- 
again tiorari prayed to certify it. - But it was moved, that in regard he had 
CroywELt. Agned his errors, and had not aſſigned that for error, and the defen- 
| dant had pleaded in nullb eft erratum, and the record is examined, he 
may not now alledge it; for then it would be infinite, eſpecially to 
reverſe a record: but peradventure to help a record, in affirmance of 
a judgment, they may award a certiorari ex officio, upon ſuggeſtion - 
that there is diminution. THE JUSTICES held, that although the 
party, after in nullo gſt erratum pleaded, is not receivable to alledge 
ſuch a thing for error which did not appear in the record certified, 
yet, to inform the Court, he may move them ; and they ex officio 
may award ſuch a certiorari, if they will. Whereupon they awarded 
a certiorari, and the bail certified to be well entered, and the judg- 
ment was affirmed. | | | 


CA 7- Martin again David Boure. 1 
2 Eaſter Term, 44. Flix. Rll. 393. —In the Exchequer Chamber. 
* SSUMPSIT. Whereas Nicholas Saltar was indebted to Alen. 
bill of exchange. ander Harris, _ at Aleppo in Spain, in 283]. 6s. 8d. amount- 
Poſt. 307. ing to 1326 dollars, called rials of eight, monete Hiſpanie; and Alex- 


| nw : ander Harris agreed with the defendant that Nicholas Saltar ſhould 
wh _ 1 pay tohim the value of that money at Aleppo in Spain, and thereupon 
Hard. 103. deliver to the defendant a bill of exchange, requiring Nicholas Saltar 
Cowp. 571. . to Pay that money accordingly, IN CONSIDERATION that the plain- 
| tiff, at the defendant's requeſt, would deliver that bill to the ſaid 
Nicholas Saltar, and receive of him the ſaid 283]. 6s. 8d.; and in 
conſideration that the plaintiff would deliver to the ſaid Nicholas 
Saltar a bill of exchange ſigned with his hand, ſecundum uſum merca- 
torum, requiring the defendant to pay to the ſaid Alexander Harris 
the value of that 283]. 6s. 8d. in Spaniſh money at Aleppo; and in 
conſideration that the plaintiff would aſſume to the ſaid Nicholas 
Saltar that the defendant ſhould pay to the ſaid Alexander Harris the 
value of the 283]. 6s. 8d. in Spaniſh money at Aleppo according to 
ſaid bill ; THE DEFENDANT ASSUMED that he would pay to the 
ſaid Alexander Harris the value of the ſaid 2831. 6s. 8d. in Spaniſh 
money at Aleppo, prout by the ſaid bill of exchange by the plaintiff to 
be made ſhould be appointed : and ALLEDGETH IN FACT, that he 
delivered to the faid Nicholas Saltar the ſaid bill of Alexander Harris, 
and received from him 2831. 6s. 8d. to the defendant's uſe, and de- 
livered to him a bill, ſigned with his hand directed to the defendant, 
requeſting him to pay to the ſaid Alexander Harris, at Aleppo, 1326 
dollars, called rials of eight, monete Hiſpaniæ; and that the plaintiff 
aſſumed to the ſaid Nicholas Saltar, that the he defendant would pay 
to the faid Alexander Harris the faid 1326 dollars, called rials of 
eight, monetæ Hiſpaniæ, according to the jaid bill; and that the de- 
fendant had not paid them, &c. 

The defendant pleaded. non afſumpſit ; and it was found againſt him, 
to = - ro damage of three hundred pounds ; and judgment ac- 
cordingly. | 

O A WRIT OF ERROR thereof was brought in the cxchequer-cham- 
ber, and _ : 

FigsT, ecauſe the conſiderations are executory, which 
ought to be preciſely alledged to be performed according to the 
agreement, and they are not performed according to the agree- 

| ment; 


— 


ment; for he ought to have given a bill of exchange, ſigned with his Manrin 
hand, ſecundum uſum mercatorums and if it be not ſo, he is not bound gear 
to pay it, becauſe it varies from his agreement. 5 5 
ECONDLY, Becauſe his afſump/it is, that if he gives his bill di- In an a 
rected to the defendant to pay the value of 2831. 6s. 8d. in Spanif on an under- 


| | f takin 
money, &c. and aſſume that the defendant thall pay that v 8 F — 


231. 6s. 8d. in Spaniſh money, Kc. that he will pay it: and he much Engliſh, 
doth not purſue this agreement: for he gives his bill to pay 1326 in 8paniſh mo- 
dollars called rials of eight, which is not according to the agree- ney, an aver- 


ment ; for he thereby ties himſelf to pay that kind of money, and — — 22 


not generally the value of 28 3l. 6s. 8d. and fo it varies from the 
— 4 ry Which he is not dent to perform: as if the promiſe had mo e 
been, that if he gave his bill, that I ſhall pay the ſum of 100l. in eight, the mo- 
Engliſh money, I will pay, &c. and he gives his bil that I ſhall pay nag of Spain, is 
the 100l. in 3 7 am not bound to perform it; for where I IN 
have election to pay it in any money, he ties me to pay it in that kind 5. Com. Dig. 
of money only, fo as he takes from me my election in what money I 50. 
will pay it, and makes me peradventure to be at the charge of ex- 
changing it into that money. | . 
| Sed non allecatur. Becauſe it is averred that 1326 dollars, &c. are 
of the value of 2831. 6s. 8d. ; therefore it is all one, and ſhall not 
be intended that the payment of them in other money ſhould be pre- 
judicial to him. Wherefore, without hearing any argument or greater 
deliberation, the judgment was affirmed. | | 

NoTs. Thefe exceptions were not moved in the king's bench. 


Lovelace againſt Wilcocks. Carr 8. 
Hilary Term, 44. Eliz Roll 802. | 
RROR in the king's bench of a judgment in the common pleas. On an iſſue 
The error aſſigned was, For that in Replevin of the taking, upon the tenure 


&c. at Kingſdown, the defendant avows, for that the place wHERE woes. ny. 


| was holden of him as of his manor of Kingſdotun, in the county of & vicinets ma- 


Kent. The iſſue was upon the tenure, and the venire facias was verii. 

« de vicineto de Kinſdown.” But it ought to have been alſo & ge vi- Poſt. 86. 303. 
cineto manerii de Kingſdown ;”” for it ſhall be intended two places 8 
and not one; nor that the manor is in the ſame vill; and then the Cro. Car. 480. 
viſne ought to be of both. | Hob. 285. 


And of that opinion was ALL THE CouRT ; wherefore the judg- 1. ba 


ment was reverſed, 324. 


Sydenham againſt Keilaway, aeg. 
OPHAM, Chief Fuſtice, cited a cafe to be reſolved by all the on yiracyf, 
Juſtices, anno #, Eliz. Sydenham v. Keilaway, that where two — ork 


| conſpire to indi one falſely, and the party is not indicted, be- ention win not 


cauſe the jury h : ' lie upon the ſta- 
jury had not ſufficient evidence, but returned an igno- ms ns os 


ramus upon the bill, no conſpiracy: lies, becauſe he never was in- indicment is 

dicted nor acquitted ; yet he may be indicted upon conſpiracy at returned! igno- 

the common law for this falſe conſpiracy and miſdemeanour, , but it 

which is puniſhable at the common law: ſo if any commit per- . 5 

Jury, which is not puniſhable by the 5. Eliz. c. 9. yet he may Hawk P. C. 
e 


be indicted thereof, and puniſhed by fine and impriſunment.— e. 1 
| 2 Salk, . 
* 490. Cro. Eliz, 725. 1. Com. Dig. 159. 4. Com. Dig. 148. Dog 215. 
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8 
Casz 10. 


To debt on 


bond againſt an 


executor, 4 
PLEA that his 
teſtator was 


bound ina judg- 
ment by ſtatute, 
is no bar, unleſs 


the ſtatute was 
for a juſt debt, 


and not merely 


for the perfor. 


mance of cove- 


nants;. but if it 


Faſter Term, 1. Jac. 1. In B. R. 


Philips again/t Echard. 
Trinity Term, 44. Eliz. Roll. 46 | 
EBT upon an obligation of three bred; pounds againſt the 
defendant, as executor of Elinor Echard.— The defendant 
pleads, that his teſtatrix was bound in a ſtatute of three hundred 
pounds to Paul Banning, and that he had but eighty. pounds of the 
oods of the teſtatrix to ſatisfy that ſtatute, which remained yetin its 
| va and not paid. Et hoc, &c. 

It was hereupon demurred ; and argued by T ANFIELD, for the 
plaintiff, and by STEVENS, for the defendant. 3s; : 
Gawvpy and YELVERTON held, that it was not any plea, be- 
cauſe it is not averred that the ſtatute was -made for debt, and that 
the debt is not ſatisfied; for if it were made for the performance of 


be averred that Covenants, it is not reafon it ſhould be a bar in debt upon an obli- 


the ſtatute 1s 
ſtill in force, 
and the money 
not paid, it is 
ſufficient. 
Poſt. 35. 102. 
182. 
F. Co. 28. 
Went. 197. 


Cro. Eliz. 467. 


Bridg. 80. 
1. Roll. Rep. 


40. 

3. Mod. 115. 
3. Lev. 114. 
Bunb 48. 


Cro. Car. 363. 


Salk. 507. 

1. Com. Dig. 
245. 

Dougl. 452. 
(a) Dyer, 32. 


in marg. 


5. Co 28 b. 
Cro Car 363. 
Moor, 752. 


. 


(5) This caſe 
was moved 


gation which is already due: and peradventure the covenants ſhall 
never be broken, ſo as there never ſhall be any cauſe of ſuit or ex- 
tent thereupon. But if it had been made for a true debt, it, being 
a debt of record, ought to be ſatisfied before an obligation ; as 21. 
Ed. 4. pl. 21. 6. Edw. 4. pl. 12. 6. Edw. 6. Dyer 80. 
Trewinniard's Caſe. 28. Hen. 8. Dyer 32. and 6. Eliz. Dyer 
232. that debt upon a record ſhall be paid before an obligation, and 
a debt upon an obligation which is put in ſuit, before another obli- 
gation (a). And in regard it lieth in the defendant's notice for what 
cauſes that ſtatute was made, and not in the plaintiff's knowledge, 
who is a ſtranger thercto, therefore the defendant on his part ought 
to ſhew it to excuſa himſelf; otherwiſe it would be a great inconve- 
nience to thoſe to whom debts are due, to compel them to take 
knowledge of all ſtatutes, and for what Cauſes they are made: and 
no debt would be paid by an executor, if ſtatutes made for the per- 
formance of covenants (and no covenants ſhewn to be broken) 
ſhould be a bar to due debts. Wherefore this plea without ſuch aver- 
ment is not good, a 

But FENNER held, that the plea was good: for when it is aver- 
red that the ſtatute is in its force, and the ſum due thereupon not 
paid, it is to be intended to be a ſtatute for debt, until the contrary 
be ſhewn ; which lies on the other party to ſhew. 

And he with Gawor and YELVERTON agreed, that a ſtatute for 
performance of covenants (none of them being broken) is no bar in 
debt upon an obligation. And they all held, that if an executor pay 
debts upon obligation before a ſtatute be broken, and afterwards a 
covenant is broken, hereby ſuit is upon that ſtatute, payment of 
the debt upon the obligation, and that he hath no more in his hands 
of the teſtator's goods than to ſatisfy the recovery in debt upon the 
obligation, is a good bar againſt tne as (b), ab- 


ſente PophAu. 


again in Trinity Term, and adjudged in favour of the defendant. Poſt 35. 


— 


Cast 11. 


On a condition 


that the leſſec 


ſnall repair 
within ſuch a 


Swetman againſt Cuſh. 
Hilary Term, 44. Eliz. Roll. 480. 3 
6 Upon a ſpecial verdict the caſe was, A leaſe for 
eighty years was made upon condition, that if the leſſee, his 
exccutors or aſſigns, did not repair the houſe within fix months 


timeaxfternotice, the notice muſt he given to him who has the entire intereſt, at not to an under leſſee. 


Moor, 680 
Fob. 51. Cro. 


Yelv. 37 1. Roll. Rep. 373. Skin. 391. 8. Co. 92. Co. Lit. 153. 211. a. 220. 2. 
Eliz, 298. Cowp. 022. 
| 8 after 


„ . . © „ 


i az 12 866 I 


is 


* 


* 


| Faſter Term, 1. Jac. 1. In B. R. and C. 8s. 9 


after notice and warning given, the leaſe ſhould be void. The leſſee swrruar 
makes a leaſe for ten years: the ee of the reverſion comes to > pk | 
the tenement, and gives notice to Milmere (occupier of the | houſes : 
under the leſſee for ten years) that the houſe was defeCtive in reparati- 

ons, and ſhews wherein; and becauſe it was not repaired within fix 

months after, he entered, andlet to the plaintiff; whereupon the de- 


 fendant, as ſervant to the leſſee, re-entered. Et ſi ſuper, &c. 


PoPHAM, FENNER, and YELVERTON, after argument at the 
bar, held, that this notice to a perſon who is not intereſted in the 
term, although it was upon the land, is not ſufficient ; for he is 
bound under the pain of forfeiture to repair it after notice. And 
therefore PoPHAM ſaid, if a leaſe be made reſerving rent, and if the 
rent be not paid upon demand at any time within the year, that the 
leaſe ſhall be void: if the leſſor demand it upon the land at any time 
of the year but the laſt day thereof, the leſſee not being there, it is a 
void demand: ſo if he meet the leſſee at any time out of the land, and 
demand his rent, it is a void demand alſo; but his way is, to appoint 
the leſſee, that ſuch a day he will be upon the land and demand his 
rent, and then if the leſſee be not there to pay it upon his demand, 
the leaſe is forfeited : ſo here the notice of the land, not being given 
to the right perſon, is void. Wherefore, abſente Gawpy, it was 
adjudged accordingly. 8 

| Bray again/# Grobe. e 
RROR of a judgment in treſpaſs; for that the defendant, being Judgment re- 
an infant, appeared by his attorney, and not by his guardian.— verſed, becauſe 
The defendant, in the writ of error, pleads in nullo, e/f erratum.— an inh. 9 
And adjudged to be error; and for that cauſe reverſed. 7 inflead of 
Ante, 5. Poſt. 254. 641. 8. Co 58. 9. Co. 30. 1. Roll. Ab 287, Cro. Eliz. 569. ger 


3. Keb. 384. 2. Leon. 189. Yelv. 211. Strange, 783 See 21. Jac, 1. c. 13. and the 4 & 5. Ann. 1& 
nte, 4. . | 


Wade again Atkinſon. 
In the Exchequer Chamber. 


e in the exchequer- chamber of a judgment in the king's judgment in 
bench. | | debt againſt an 
Ihe error aſſigned was, Becauſe in debt againſt him as admini- zdminiſtrator 
ſtrator, he doth not ſhew by whom, nor by what authority the ad- —_— ru 
miniſtration was committed; and in proot thereof he relied upon ration did not 
38. Hen. 6. pl. 6. and Bk. of Ent. 301. where it is ſhewn by. ſhew by whom 
whom the adminiſtration was committed. And THE PROTHONOT A- nor by what au- 
RY of the common pleas certified, that the courſe is to ſay, c c ad- 1 — 
« miniſtratio commiſſa eft, by ſuch, &c. - e 

Whereto it was ſaid, there is not any queſtion but that ſuch a Poſt. 89. 556. 
declaration againſt an adminiſtrator, ſhewing by. what authority the 84d 446 
adminiſtration Was committed to him, is good: and if this clauſe 5 . A 
were omitted, it is well enough; for there is not any reaſon the Lut. zor. 
plaintiff ſhould be enforced to ſhew by what authoriry the adminiſtra- Vougl 4 543. 
tion is committed, whereof peradventure he hath not any conuſance. | 

But THE Jusriczs AND BARONS held it to be erroneous ; for 


as well as he takes conuſance that he is adminiſtrator, ſo he 275 


Cas 13. 
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10 | Eaſter Term, 1. Jac. 1. In B. R. 


Wars take conuſance by whoſe means he is made adminiſtrator : for otherwiſe 
be may charge him as executor de ſon tort demeſne, if he be not admini- 
ATEB®39®- ftrator. Wherefore judgment was reverſed (a). | 


(a) Sed VideCro Eliz. 6 456. 838. 879 907. 4. Leon. 189. Style, 106. 1. Sid. 302. 1. Lev. 192 
See alſs 2. Bac. Abr. 442 and the caſes there cited, | N 4 ; 


/ Carr 14. | Foſter againſt Clement. 


In Aſumpſit, on RROR of a judgment in an aſſumpſit in the common pleas ; for 
a pr — 2 that the laintif declares, Whereas he was obliged in an obliga- 
—— 87 tion of three hundred pounds, the defendant aſſumed to fave him 
oy 10 harmleſs, &c. ; and although he were impleaded upon that bond by 


I cient to 
— the the obligee, and recovery had per debitam legis formam, et licet ſepius 
obligee implead- reguiſitus, the defendant had not ſaved him harmleſs, &c. The defen- 
ebay and rer Jant pleaded © Concord; and it was found againſt him, and judg- 
Poſt. 46. ment given againſt him.—It was now aſſigned for error, That the 
Cro. Elia 877. declaration was not good, becauſe it is not alledged how he implead- 
Lut. II 394- ed him, and recovered, but generally mplacitaſſet et recuperdſſet.— 
p.47 Sed non allicatur for that is ſufficient, without ſhewing the whole | 


record. | 


Casz 15. Arundel againſt Arundel, 


A fine is valid, LN RROR to reverſe a fine levied in Hilary Term, the 21ſt Eliz. 
— The FIR sr Error aſſigned was, Becauſe the writ of covenant 
many Firm day bore tefte the 2d January, in the 21ſt Ez. returnable Oftab. Hilar. 
with the writ 21. Eliz. and the dedimus potc/tatem bore teſte the 3d Januar), 
of covenand. 21. Eliz. and mentioned quod cum breve de conventione pendet, which 

is not ſo ; becauſe it cannot be faid. quod pendet until the return there- 
: kh ae NY 7575 of, and therefore erroneous.— Sed non allocatur : for it may be well 
4 Co.47. b faid to be pendent immediately after the purchaſe thereof. 


Cro. Elis 677. 
Cruiſe, 82. 1. Wil. 37. 


A ine of a ma- A SECONDERROR aſſigned was, For that the writ of covenant 
— of lands, and dedimus poteſtatem are, that a fine ſhall be de manerio de P. and 
— Achovgb. twenty acres of land, and forty ſhillings redditus in P.; and the con- 
the concord omit cord of the fine is quod recognovit manerium et tenementum prædicta cum 
to mention the pertinentiis efſe jus, &c. omitting the rent; ſo,it varies — the writ 
— p and the warrant of the dedimus. Sd non allocatur : for, as PorHAM, 
— 2 Chief Fuftice, ſaid, the uſual courſe of the Fine- office is, when a fine 
is levied of a manor and rent, if the rent be under the value of five 
pounds, they never uſe to make mention thereof in the fine; but if 
the rent amount to five pounds or more, then they uſe to mention it 
on 3 concord of the fine; and therefore this error aſſigned was diſal- 
owed. | 

If the conuſance A THIRD ERROR was moved, Becauſe the dedimus poteſtatem was 
of 4 be * made per Ro RUN MAN wOOD militem, and Roger Mantuood, who 
— 8e took this fine, was not then a knight (for in truth this conuſance 
which he is ſtil- Was taken by Roger Mamuoed in the circuit in Lent vacation, and 
ed tnight, when at that time he was not made knight, but was only one of the 


—— was Juſtices of the common pleas; but afterward, upon the death of 
yet it cannot be aſſigned for error to reverſe the fine, for it would be an averment expreſaly againſt the 
record Poſt. 77. 350. 1. Roll Ab. 751. Yelv. 33. Dyer, 89. Cro. Car. 53 Hob 330. 3 Mod. 4. 
+. Vent. 48. 3- Com. Dig. 348. 3. Mod. 141. 2. Bac. Abr. 538. 1. WH. 43. 1, Term Rep. 240 

. = JEFFERIES, 
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Baron, and knighted). And for this cauſe it was ſaid, that the 
ſaid writ was not any warrant to him to take this conuſance; where- 
fore the fine being taken by one who was not knight, as is confeſſed 
2 pleading (for by, pleading in nullo ef? erratum, this matter in 


ed, that this is an error directly againſt the record, and therefore not 
receivable; for the record upon the dedimus potz/tatem is, Reſponſio 
infra nominati ROGERI Manwoop, and his name ſubſcribed, which 
is intended the ſame Roger Manweod to whom the writ is directed; 


the queen's filver, the record is, habet pacem admiſſam coram 
GERO MAxwoop milite ; ſo to aver that he who took the conuſance, 


A was no knight, is expreſsly againſt the record, and againſt that 
A vyhich he did as Judge, which is not receivable, 


And of that opinion was ALL THE COURT ; who all agreed, and 
ſ:vcrally delivered tneir opinions openly, that for this cauſe ſuch an 
error might not be aſſigned expreſsly againſt that which he did as a 
Judge, and againſt that which is recorded: and as he may not ſay, 
d ul ticl RocERUs MANwooD wnques in rerum naturd,” or that 
Roger Manwood did not take that conuſance, ſo he cannot ſay but 
that he was a knight; for it is recorded as a fine taken by him: and 
as in Verney's caſe (a), an error was not ſuffered to be aſſigned that 
the conuſor w before the time of the conuſance certified to be 


nt taken, becauſe it is\expreſsly againſt the Judge's certificate: and 5. 
hk Mar. Dyer, 163, when a record of niſi prius was certified in the 
N ame of a Juſtice of aſſiſe, it cannot be aſſigned for error that the 


Judge was dead before; for it is againſt the record, and againſt that 


which was done 1 : ſo here, to aver againſt that which is re- 
turned on record, is not receivable : and if it ſhould, great inconve- 


his fine, which was levied twenty years ſince, as alſo to queſtion any 
fine which was levied an hundred years paſt, upon ſuch a pretence, 
nich is not ſufferable. | 
PoPHAM therefore ſaid, there was a great difference betwixt acts 
iniſterial and acts judicial; for againſt acts which a ſheriff or any 
ther officer doth as miniſterial, an averment may be; but not 
int that which is done judicially, and by one as Judge. Vide 7. 
en. 7. pl. 4. and Nat. 90 23. And whereas it was ſaid, that 


JEFFERIES, Chief Baron, RoceR Maxwoop was made Chief 
ait is confeſſed), it is therefore error. Bur it was thereto anſwer- 


and it is againſt the record to {.;y the contrary : alſo. in the uy "of | 
o 


ience would enſue, as well to draw in —_ by ſuch averment 


* 


ARUNDEL 
againſf 
AKUNDREL. 


M . . . . 
"TH by in nullo eft erratum pleaded the matter indeed is confeſſed, that is 
5 not ſo; but it is A demurrer upon the error aſſigned, that it is 
No* receivable : as it hath been adjudged, that where an error hath Poſt. 29. $27. 


been aſſigned, becauſe the record was that he appeared per J. S. at- 


vas not an error to be aſſigned, and that the plea was good-: for a 
Þut only of that which may ſtand with the record; for otherwiſe 
his confeſſion would be vain, and ſhould not bind the Court.— 
herefore the fine was affirmed, | | 


(a) Dyer, 89. b. Cro. Elis. 469. 


Gervaſe 


Cro. Car. 53. 

i 421. 

ornatum ſuum; whereas there was not any ſuch J. S. in rerum na- Lev. 294. 311. 
furd; in nullo eft erratum being pleaded thereto, it was held, that it 1. Roll- Ab. 763. 


Ray. 231. 
1 a na a a Leon. 23. 
cinurrer in law is never a confeſſion of a thing againſt the record, Carth 367 
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Casx 16. . 44 | 
8 Gervaſe Molineux againſt Lacon. 


Hilary Term, 44. Elia. Roll 409. 


The conufee CIRE FACIAS was brought in chancery upon a recognizance 
in an execution ) there, and the parties there being at iſſue, the record was ſent 
by elegit, on 2. hither to be tried (a); and being tried and found for the plaintiff, he 
— had judgment, and an elegit here returnable; whereupon divers lands 
on the return of were extended, and offered by the ſheriff to be delivered to the 

the writ, oblige according to the extent ; which the plaintiff refuſed before the-ſhe- 
the extendors ve riff, becauſe they were too 1 5 ; and prayed that the extendors 


—— 2 might return them. The ſheriff returned all this matter; and at the 


tended, and pay day of the return of the writ the plaintiff came hither, and prayed that 
the debt the extendors might retain the lands, and that he might have execu- 
Folt. 338. tion of their lands, according to the ſtatute of Alton Burnel - and, 
$ c. Yelv 55. Whether he ſhould have it, or no? was much debated. A cafe was 
Co. Lit 290 ſhewn (5), wherein it is ſet down to be reſolved by all the Juſtices, 
a" _ 3- that upon an execution upon a recognizance for debt, if the land be 
Plowd 82. Extended too high, the plaintiff may pray that the extendors may re- 
Moor, 753 tain it, as well as upon an extent upon a ſtatute merchant or ſta- 
15. Hen. 7. ple (c); and that it is within the equity of the ſtatute of Aon 
** Burnel but in a ſcire fucias upon bail, and recovery and execution 

thereupon; it is otherwiſe. -- And of that opinion were ALL THE 

CourT ies ; and that the plaintiff had time enough upon the re- 

turn of the writ to pray it. Wherefore it was awarded, that the 

extendors ſhould have the land at that rate, and that they ſhould pay 


the debt. 


(a) See 3. Bl. Com: 48. Latch. 112. 2 Roll. Abr 349 2. Saund. 23. 1. Lev 283. 
(5) Bendl. 15. pl. 60. (c) Sce 8 Geo. 1. c. 25. ſ. 4. 


cu v. Philips againff Rice Huiſh. 


In eudita quere- RROR of a judgment in audita querela in the common pleas, 
bb _ upon a ſtatute of three hundred pounds, wherein Huiſb made 
— aug no Nis ſurmiſe, that there was an indenture of defeaſance, if he paid 
one ready to re- annually for ſix years fifty pounds to one John Buſh, at the Feaſt 
ceive it, and the of t. Michael, at ſuch a place in S. that the ſtatute ſhould: be void; 
3 and averred the ſtatute to be made to the uſe of the ſaid Jahn Bu/h, 
Ind travers and that he tendercd at every of the ſaid Feaſts the ſaid fi ty pounds, 
the tender, it is at the ſaid place, and that 7% Buſh was not there to demand or to 
bad. receive it. | 
S. C. Cro. Eliz. ent: 

754: The defendant pleads prote/tando, that the plaintiff non obtulit 
8 at every of the ſaid Feaſts, and « pro lar idem JohN Busn 
114. 4 dAicit quod ipſe at ſuch a Feaſt was there to receive it, and none 


1. Mod. 72. « 2 Wc bs.» a 
rfl. 4. cents to pay it; ABSQUE HOC that he tendered it at the day, 


Sed vide Stra. 
781. Doug. 95. 428. 


f 
| 
6 
? 
þ 


\ 
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* The plaintiff hereupon demurred; and ſhewed for cauſe, that the P14“ 
defendant faid, he was there ready to receive it, which was contrary | = 
to that which the plaintiff affirmed, and ſo he ought to have con- | 
cluded bis plea, © r de hoc ponit ſe ſuper patriam,” and not with a 

traverſe. | 


After argument, for that the plea of the defendant was no plea Mifpriſten not 
(for it was © pro placito idem JOHN BUSH dicit, where it ought to amendable. 
have been “ :zdemRicivs dicit;” ſo there is no plea at all for the de- ay” 114. 
fendant, but by a ſtranger) ; it was therefore adjudged for the plain- 22 660. 
tiff, that he ſhould be diſcharged of the execution. | 


A WRIT OF ERROR was brought upon this judgment, and aſſign- An informality 


ech For that theſe words, „idem JOHANNES Bush, were void in thepleadings 
cannot be a- 


words, and are well amendable ; and that the plaintiff had not aſſign- ended aſter a 
ed it for cauſe of demurrer, &c.— But THE Cour reſolved, that it demurrer entered 
was not amendable ; becauſe it is the ſubſtance of the plea, and not on the record. 


the miſpriſion of a word only; ſo as there is not any plea at all. Y 5 354: 
587. 8 C. Yelv. 38. 1. Bulſt. 204. 2. Vent. 142. Cro. Car. 32. 593. 3. Lev. 39. 3. Mod. 235. *-- 
6 Mod. 263. I. Bac. Abr. 107. 4. Bac. Abr. 133. Doug]. 115. 


re Q 


Ow 1 A Q OO 1 I vo (0 


v9. WW” 


"+ 


SECONDLY, It was reſolved here, that although John Buſh was a he obligee 
ſtranger to the recognizance, yet, foraſmuch as it is averred to be muſt be ready 


n 

a made to his uſe, he ought at his peril to be ready at the place every to receive at the 
5 day to receive it: otherwiſe the recognizance is not forfeited when * mt 

. the other doth not tender it. | 5 * 


e 


THirDLY, The ſurmiſe that John Buſb was dot there to receive Tender accord- 
it, although he doth not ſay, that he nec aliguis alius ex parte ſud was ing to the con- 
7 dition is ſuſſici- 
there to receive it, is good enough; for it ought to come on the , |, 
other part, if any other were there to receive it. Pet: #r. 
2 Cro. Eliz. 755. Yclv. 38. Co, Lit. 212. a. 1. Roll. Abr. 445. 


FoukTHLY, Whereas he ſhews, that he at one of the days was Surpluſage in a 
eady and offered to pay it, and the ſaid Fohn Buſh was not tnere ad plea of tender 
x1gendum et err, (ſo the copulative et made the demand mate- ſhall be reject- 


: al, which needed not), yet the ſurmiſe was good; for the matter is, yz, 38 

4 hether he tendered, or not ?—Wherefore, notwithſtanding theſe 5. Com. Dig. 
f xceptions, the judgment was affirmed. | 2.04 

; | Puugl 4. 667. 

L Memorandum. | Car 18. 

0 


© was reſolved this Term, upon conference with all the Juſtices What writs and 

and Barons at Serjeants-Inr, that informations exhibited for the acts wi . 8 
. . 2 Were abate 

queen herſelf, as of intruſion, or upon any ſtatute or otherwiſe, and hi dente * 


informations for the qucen and pry upon any penal law, although the crown 


r . ] —. ĩ²E ¶ .. 
* * 8 WW bh 


p he proceedings there have been to iſſue or verdict; yet they be all Moor, 48. | 
, diſcontinued, et fine die, by the queen's demiſe. apo * 


5 1 ; Du : f | SeealſoStran 
But the informations themſelves remain as a record for the 43. 782. _— 


King, and new proceſs may be awarded thereupon to compel the Hawk. P. C. 4. 


parties to anſwer thereto de nowo and ſo it is of informations for 1 Com. Dig 59. 
2. Hawk. 426. 
e | 
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Miuoxan- the queen and party; the information itſelf ſhall ſtand, but all pro- 
puMe ceedings thereupon are determined; nor are they holpen by the ſta. 
tute of 1. Edw. 6. c. 7. But if they ſhould be altogether deter. 
mined then, peradventure the action were utterly loſt, becauſe the 

| time wherein it ought to be purſued is expired : therefore, to avoid 
that miſchief, the law hath been taken to be, that the information it- 

ſelf ſhall ſtand : and fo hath the practice been in the exchequer an 

king's bench, as appears by the precedents of both courts, the re- 

oo of which they had cauſed to be ſearched : ſo it is of indit- 

ments wherein the proceedings have been to iſſue, or depend in pro- 

ceſs ; and although the iſſue in them be tried, no judgment being 

given thereupon (unleſs it be in caſe of treaſon or felony, which be- 

ing tried ſhall be aided by the ſtatute of 1. Edto. 6.), all proceed. 

ings in them are determined; but the indictments themſelves ſhall 

ſtand, and new proceſs be awarded, and the parties anſwer and 


plead de novo. | 


| ut an original writ brought by the queen, as a guare imbedit, or 
the like, ſhall abate utterly by the queen's demiſe ; becauſe tne action 
is brought in her name only ; and it cannot be ſued by the now king, 
the writ being abated. 


But now by 1. Ann. c. 8. no writ, any debt due to the crown, ſhall be diſ- 
plea, proceſs, or p: oceediny, &c. &c. on continued by the death of the ſovereign. 
any indictment or information, or for 


. Drury againſt Kent. 
Hilary Term, 45. Llix Roll 113. : 


A common ap EPLEVIN. Upon a ſhecial verdict, the caſe was, A man pre- 
purtenant for ſcribes to have common appurtenant to the manor of B. for 
_ m_ ra all his beaſts levant & couchant upon it: he grants this common to 4, 
be granted over. Whether this grant were good or no? was the queſtion. And a- 
Poſt. 575. JUDGED, that he could not grant it over, for he hath it 90 7 
Dyer, 28. 48. modo, Iz. for the beaſts levant & couchant ; no more than fu 
Cro. Car. 433. to be burnt in a houſe certain: but common appurtenant for 


Co. Lit. 190. b. beaſts certain may be granted over. Wherefore it was adjudged 
2 Saund. 327. 

I. Mod. 74. ut ſupra. 

Salk. 169. Ld. Ray. 1015. 1. Roll. Abr. 402. 1. Term. Rep. 133, 


* —— ey, c ⁰ A Q oe ein vg Ee 2 wa. 22 n. 


Ca 20. Robinſon againſt Robinſon. 


. T RT: ro RE 
5 2 2 
— ———2. — <v Do — 


EBT, as executor of / S. The defendant pleaded gud auter- 
ctio 


If an executor 2 
fue u an fott he brought an action as adminiſtrator of J. S. fer this 
edminifirater, debt, and was therein barred ; and prayed judgment, Whether the 


- or $1600 preſent action was maintainable ? The truth was, that the plaintif 
will not dur a And another were made executors, and he, not knowing thereof, 

nd action took out adminiſtration, and brought debt as Andie ; to 
for the ſame which action it was pleaded in abatement, that another was mad: 


cauſe as execu- 
tor,—Poſt. 73. 394. $- Co. 32. b. 6. Co 8. 2. Mod. 94. 319, 2. Lev. 210, 1. Com Dig. 114 


IIs. 4. Bac. Abr. 415. 2. Bl. Rep. 693. 


— — 


— —— — 
n — 


OC x A GERT rn tf 


252 —— : — 
— 2 — N 


— 
4 — — — of AGES <tr ¶ — . ——— — ́ 1 — 2 — 


r 
R oem ae 


executor, 
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executor, who had proved the will and adminiſtered; and upon this Ronvinsow 
plea he was barred. Having now proved the will, and the other ex- , gran 
ecutor being dead, he brought the preſent action as executor; and tze 
defendant pleaded againft him the former bar. . 


Tat Cour adjudged that it was no bar; for although once a 
bar in a perſonal action is a bar perpetual, that is to be underſtood 
when it is a bar to the right: but here it was not any bar; but by 

e miſconceiving of his action, the action abated : wherefore it is 
not any bar ina new action. And it was adjudged accordingly. 
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Trinity Term, 
1. Jac. 1. In the King's Bench. 


Sir John Popham, Knt. Chief Juſtice. 
Sir Edward Fenner, Knt. | 
Sir Francis Gawdy, Knt. 
Sir Chriſtopher Yelverton, Kut. 
Sir David Williams, Kt. 


Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Knt. Solicitor General, 


Juſtices. 


HE firſt day of this Term the Juſtices of the Court of king's 
bench ſat upon the Friday, being the day of the Feaſt of John 


the day after Babi, „although when it happens in any day of the term except the 
Corpus Chriſti, day, it is no dies juridicus; but becauſe it fell the next day after 


— P. Corpus Chriſti day, and by the expreſs words of the ſtatute, 32. Hen. 
non 8. c. 11. the Term is appointed to begin as a full Term the next 


3. Bl. Com. 255. day after Corpus Chriſti day, the Juſtices, by the expreſs words of the 
6. Mod. 250. ſtatute, are to fit the ſame day. 


Salk. 627. 
Co. Lit. 135. s 
5 ce. Dig 5 8 1 - 2 ſecondary, ſaid, that he knew it to happen once before 
4. Burr, 208g. ; | 

And it was fo reſolved. 


Trinity Term 
ſhall commence 


Trinity Tem NoTE. Propter peſtilentiam, which greatly increaſed in London 
— and Weſtminſter, the Term was adjourned the day of Ofabis' Frinita- 
od, Car. 11. tis to Tres Trinitatis, by writ of adjournment ; and the Juſtices fat all 
1. Com. Dig. the firſt day of Oabis Trinitatis, and upon the Monday, which was 


233. the 8 ire Tres Trinitatis, and ſo to the end of the Term, which was 
curii. bs | | 
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Mlichaelmas Term. 

. Jae, 2; In the King's Bench. 
Sir John Popham, Ke. Chief Fuftice, 
Sir Francis Gawdy, 50 | ] 
Sir Edward Fenner, tx. hs 
Sir Chriſtopher Yelverton, Nit. Nen. | 
Sir David illiams, Kt. j . 
Sir Edward Coke, Nit. Attorney General. 
Sir Thomas Fleming, Knut. Solicitor General. 
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Memorandum, | Cart x; | 


HIS Term the court of king's bench, in regard of the great The judges of 
Sr nn r Bb 


journed until Menſe Michaelis to Weſtminſter. | 5 ſit at tbe eſſoin of 
At the ſame 5 it was adjourned again unto Crgſfino Martini to ih inte 
Vinton. court is ad- 


The firſt day of Craſtino was Dies Sabbati, at which day the journed. 
ſloins of the king's bench and common pleas were kept; but _ Car. I3, 
othing more was done in any of the courts, and but one Juſtice | Roll. Ab. 
pf every bench ſat, viz, YELVERTON for the king's bench, and x30, | 

ARBERTON for the common pleas. And upon. Monday fol- Jones, 85. 
owing, being the third day from the ſaid return, PorHam and 4 Dig. | 
WY £Lvezron fat in the king's bench, and not any of the Juſtices 
f the common pleas ſat in that court; becauſe they*conceived 
ey were not to fit until the quarts die pet; for all their proceſs 
e returnable at the common * but in the king's bench the 
proceſs are returnable de die in dien. And in the chancery, THE 
ORD CHANCELLOR ſat upon the Monday. 


The Lady Ruſſel's Caſe. Te 


| ADY RUSSELL proſecuted an indictment againſt divers Forcible entry. 
ſervants of the lord admiral, upon the ſtatute of 8. Hen. 6, w 
- 9. for that the late queen by her letters patents under the 
eat ſeal reciting, Whereas ſhe had by her letters patents, in the 
wenty-third year of her reign, granted to one Richard Beat the 
office of the cuſtody of the caſtle of Dunnington, with all profits 
ereto appertaining, and an annual fee for the exerciſing thereof, 
pabendum for his life, and had granted to her the reverſion of that 
dtfice for her life pg mortem, ſurrender, or forfeiture &c. ; at 2 
Lichard Beal died ſuch a day at H. in the county of Buckingham; 
that ſhe afterwards exerciſed that office; and the defendant with 
orce expelled her, and diſſeiſed her of that office, &c. 
Divers exceptions were taken to this indictment. 
RO JAC, 5 = C 


i 
8 A Li 


Figs, 3 


[OT = - 
— — ens 


— 


r eg ER 4 a 9s 
T*J * wv — — 422 


— — 
a 2 . CES Gs . EN ORF — Z 
py — — — 7 — — 
Fo 1 
— — 2 — — ——2————jç—%ꝙð—7?—x — wrong ny *, w. 0 
—— _ - — 7- pa — 4 8 - * —— og — . — by * , " AY * f — 


* 
— 3 — 1 * 
= a 2 —_—_ - Na 
1 n Vos 
>» %. or 2 6, 


— ww o 22 
— 2 8 - I 
rere 
PP 
* 7 — — —— — 


— = woe p 4 a 
— — - 


rr ID 


E 


440. Dougl. 23 487 503. 
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In an da-. FIAT, Becauſe the jury find the death of Beak in another county, 
ment, if a colla- hich they ought not to do; for they ought not to find things done 
teral fact be * o S ® 0 — , 

cfely al- in another county; but it is void therem; and then the death of 
— and the Beat is not found, and ſo ſhe hath not any title* and although 


led 
jury findit to they ge have found his death without expreſſing any place, 


have happened this finding, as it is now, is void. —And to this opinion ur 
2 Jus riczs ſeemed to incline; but they gave not any reſolution 
void —Poſt.55. therein. | | 

Co. Litt. 257 b. 8. Co. 56, 57. 1. Hawk. P. C. 282. 2. Hawk. P. C. 314. 
A grant to 8 SECONDLY, For that a woman cannot have this office of the 
woman to have cuſtody of a caſtle, becauſe it appertains to the war, and is to by 


the cuſtody of a executed by men only.—S-d non allicatur: becauſe it is granted to 
caſtle is good. her to be exerciſed per ſe: vel deputatum ſuum; and it doth not 
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3 appear to be a caſtle of war, but may be a private houſe. 4 
4. Inſt. 311. Cro. Car. 556. Stra. 114. 3. Bac. Abr. 725. 736. 2. Term Rep. 393. 401. Y 
Averment in {TRIRDLY, Becauſe the indictment is, that the queen (reciting 1 

A 


pleading. that ſhe had granted it for life) granted the reverſion thereof ; and 
it is not averred, that the queen granted it for life, otherwiſe the 
grant had not been good, and ſo no title ſhewn.—And to that 
opinion ALL THE COURT inclined. 


1. Co. 42. b. 


II 
TY Y . * 
81 


CES . * LAY 4 A 
r = 


A perſon cannot FOURTHLY, That an indictment, upon the ſtatute of 8. Hen. b. 
be guilty of c. 9. lies not for ſuch an office; but there ought to have been a 
forcible entry diſſeiſin alledged of the tenant. of the freehold of the houſe. —But 


_ gp ow TRE Cour delivered not any opinion therein. 
Cro. Eliz. 201. Moor, 786. 2. Keb. 495. 

TE Cask of Lady Ruſſell then appeared to be, that ſhe havi 
. ave” the office grantcd to = he 1 of the caſtle with all bad 
the cuſtody of a &c. and the lord admiral having the inheritance of the houſe 
houſe under the granted to him, the lord admiral ſent his ſervants with his ſtuff to 
crown. and de- the houſe, intending to uſe the houſe; and Lach Ruſſell's ſervants 8 
33 i denied them to enter, pretending that Lady Ruſſe: was to have the 
the inheritance, uſe and diſpoſing thereof during her life; which was alledged to be 
it is a forfeiture a forfeiture of the office, —And to that opinion inclined ALL 1H 
of the office. CourT, if ſuch a diſturbance had been by Lady Nuſſell's ſervants a: 
as b her command; but if the ſervants did it on their own head, it is 
Cro. Car, 60, Otherwiſe. And therefore PopHam (aid, it was ſo reſolved in the 
Moor, 787. caſe of Lord Arundel, for the cuſtody of Noneſuch Houſe," whici 
3- Bac. Abr. was granted to S/, Eduard Carden, who denied Lord Arundel, who 


144 had the inheritance, to come there to inhabit: and it was reſolved 
to be a forfeiture, | 


Carr 3. Boſden ayainft Sir John Thinn. 
A conſideration SSUMPSIT. Whereas the defendant requeſted the plaintif 
925 3 to give his credit for two tun of wine for one Roberts, to one 
on a ſubſequcar Yludd, amounting to fifty pounds, he thereupon gave his bond d 
promiſe, where one hundred pounds, for the payment of that fifty pounds, and 
che contract was for the non-payment thereof was ſued, and enforced to pay 
entered into at ſeventy pounds; and ſhewing this to the defendant, that the i 


the ſpecial re- 
of the Jdefendant.—Yelv. 40. Cro. Car. 409. Cro. Eliz. 43.715, Dyer, 274. Moc, 
„H. b. 106. 1. Roll. Abr. 11. 1. Com. Dig. 142. f. Powel on Contracts, 352. Cowper, 22 
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nty, defendant, conſideratione 22 aſſumed to him to pay the ſaid Bosprx 

one eventy pounds, ſuch a day, and he had not paid it. [og ES Ph, 4 

1 of After non aſſumpſit pleaded, and found for the plaintiff, it was Tis, 
ugh aid, that this promiſe is not ſufficient, in regard it is upon a con- 

ace, ideration paſt. \ | 

"HE But THE Cour held, becadiſe Roberts, upon the plaintiff's 

tion ndertaking at the defendant's requeſt, had credit given him by | 


Judd; and that the plaintiff was damnified by reafon thereof, 
which in conſcience the defendant ought to ſatisfy; that the con- 
deration is ſufficient, and not paſſed. Wherefore it was adjudged 
r the plaintiff. 0 | . 


ir Olive Leigh and Sir Matthew Brown against Bargany. Cazt 4. 
NE SPASS; for entering into their lands, whereof they were in treſpeſs by 


jointenants, with a.continuands for divers days. The parties — — 


ere at iſſue, and Sir Matthew Brown was ſlain. the action ſhall 


2 — ies 

4 ˙ ts te ' 8 
n c 
„„ gs bd 4 . > 


the It was moved, Whether the entire bill ſhould abate, or that the abate, though 
that ion ſhould ſurvive ; becauſe they were jointenants, and fo the * _— 
eſpaſs to be puniſhed by the ſurvivor. For if two jointenants not in gnar- 

, _ deſcendants, and the one dies, it is clear that the action is not impedit, or 

1. 6. I ne; for the action in itſelf is joint and ſeveral: and fo of an audita guerela. 

n a BJ owry in a replevin, his death ſhall notabate the action. os Lit. 139. 2. 

But But all ALT Coun held, rat in this caſe the action was gone; 5% 26 b. 
con the plaintiff” if one die, all the writ or bill ſhall % Co 1; 
on che plaintiff's part, if one die, all the writ or bill ſhall o Co 134 b. 
| 5 ate, unleſs it be in cafe of neceſſity, as in a quare impedit, where Cro Car. 50g. 

ee fix months peradventure might be paſſed; ſo as if the bill 574 1 

could abate, the action failed: ſo of audita gquercla by two; the 6 C 2605 

fits, 4 . Book 'f 1 . diſ. 0. 2. . 
4 ath of the one ſhall not abate the ſuit, becauſe it is in dif- poſt 356. 

ouſ: A arge (a ). Velv. 209. | 

T to | 4 | B. R. H. 395. 1. Com. Dig. 57. 4. Mod. 249. 4. Bac. Abr. 666, 

ants | 5 2 | | 

the th a) By 8 & 9. Will 3. c. 10 if one of roll, and the ſuit ſhaikprocced. See alſo 

o be SR plaintifis die, and the cauſe of action 17. Car. 2. c. 8. : | 

rr nl ive, the death ſhall be ſuggeſted on the 

ts at | | | | 

it is . tren: . 11 | 

* Sir William Fitz- Williams' Caſe. cas 5. 

hich | | 


NDICTMENT upon the ftatute of 8 Hen. 6. c. 9. againſt an indictment 
Sir Il illiam Fitz-IWilliains and divers of his ſervants; for that for a forcible 
y ſuch a day and year, at D. intraverunt in unum meſſuagium detainer 15 
lieus liberum tenementum c:juſdam Jon. FIT Zz-WILLI Axis armag. 88 


a 2 „ n alledging that 
pſum d libero tenement ſua inde injuſtè et fine judicio diſſciſiverunt, et the Era 


Int um ſic inde expulſum extra poſe ſſonem inde vi et armis ac manu forti entered peace- 
| 40 fra tenuerunt, et alia, Ec. | my Pn 
1 Tre FIRST Exc it 1 I quad : Sy | 
Und FIRST ExCEPT1ON: For that it is alledgel quad traue S. 14.95% 


t, and it is not. ſaid facifice, as the uſual courſe is, where the 303. | 
| pl Iictment is forcible detainer; for otherwiſe it may be that the Cro Elis g1g. 
| try was alſo with force, which ought to be mentioned certainly. Yelv 32. 
Moor, every indictment ought to be fo certain that there ought not 4 fe : 
566. Salk. 353. aps 1127. Lord Raym $529. 1 Hawk, P. C. 265 
0 | . 


to 


— 
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en Wir tian to be any ambiguity therein, wich the reaſon that an indict- 
Fern Were ment always mentions the entry to be either pacific? or forcibly, as 
TOR the caſe is; otherwiſe it is not good. 


4. Co. 39. b. Gawpy and YELVERTGN were of that opinion: for in- 
8. P. C. 94 dictments ought to be preciſe and certain in every point, and 
— " ſhall not be taken by intendment: as indictment, furatus ęſt unun 
2. Hawk. P. C. equum; although that cannot be but felony, yet becauſe it wants 
322. the word felonice it is ill: ſo an indictment, quod rapuit et carnaliter 
Sera. 904. 1127. yonovit talem puellam contra voluntatem ſuam, without laying felonict, 
is ill: ſo an indictment, quod felonice et ex malitia ſua precogitats 
occidit ſuch an one, without ſaying murdravit, is no indictment of 
murder, although thoſe words are tantamount. _- 


But PorHAM and FENNER held, that the indictment was good 
enough; for the indictment may be upon this ſtatute, upon both 
3 branches thereof; for the entering with force, and detaining with 

force, or upon any of them by itſelf. Then when the indi 
mentions that he entered generally it ſhall never be intended to be 
with force, unleſs it be ſhewn: „ and an indictment which 
chargeth any with a fort, ought to be preciſe in the point of 
{a) S. Co. 121. charging the offence or tort, as in the caſes before put (a). But 
1 where the indictmant is not to charge him for his entry, but for 
3 25. his forcible detaining only, it is good =p. for no force ſhall be 
J. 54. to 129. intended, unleſs preciſely alledged : and although indictments uſe 
to mention that he entered peaceably, it ſhall not be intended, but 
that without thoſe words it may be good enough, when it is not to 

charge him with any forcible entry. | 


1. Jac. I. In the King's Bench. : 


Sir John Popham, Knt. Chief Juſtice... 
Sir Edward Fenner, Kt. 


Sir Francis Gawdy, Ant. 1 
8, Chriſtopher Yelverton, Kat, { T9" 
Sir David Williams, Kt. 1 | 


Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Kn?. Solicitor General. 


Harebottle again/t Placock. | cu i. 


JECTMENT of land, and a coal-pit in the fame land. Ejectment lies 
4 The defendant pleaded not guilty, and it was found — HAN 
againſt him. wen 
Ir was now moved in arreſt of judgment, that the declaration 4 Mod 143. 
was not good; for he cannot demand the land itſelf, and a coal- Show. 364. 
pit in the ſame land, for that is bit petitum. But THE CourT 8 = 21. 
held it to be good, becauſe it is a perſonal action, and he demands 1. Burr. 133. 


nothing certainly. b 2 | Dougl. 466. 
SECONDLY, The venire facias was awarded to the coroners, upon 87 Whether 
the leſſor in 


ſurmiſe that the leſſor was ſervant to the ſheriff, which was al- ejectment, being 
ledged to be no principal challenge; and then the writ is not well Gren — 
awarded, and it is not aided by the ſtatute of Hen. 8. c. 30. ſheriff, be a 

| principal cauſe 
of challenge. Poſt. 547, Skin 229. 2. Stra 1023. Cowp. 112. Co. Lit. 157 b. 1. Roll. Rep. 378. 
Hutton, 25. Moor, 894. Cro Eliz 581. h | 


For THIs POINT, they much doubted, Whether it were a principal 
challenge or not? and if it were not, Whether it were holpen by the 
ſtatute ? —But Coke, the King's Attorney (who was of counſel with 
the defendant), ſaid, that in 27. Eliz. in Packington's Caſe (a), it (a) See 2. Bulft, 
was reſolved, that it was not a principal challenge; and that the *5: : 
venire facias awarded to the coroners was ill, and not aided by the 
ſtatute. — But the Court doubted whether there were any ſuch 
precedent. And I know, that in Spicer”s Caſe (b), it was reſolved (4) Higgins v 
otherwiſe, and judgment given for the plaintiff, notwithſtanding Spiger, cited in 
this exception. | | | 2 x =" 


Tur Covxr, therefore, not being reſolved in this point, adviſed 
the parties to begin de novo, and to have a new trial; which was 
done accordingly. Vide Dyer, 7. 367. on ha 

| THIRDLY, 


L 


— 
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Hanser THIRDLY, Becauſe the Jurors had. taken meat and drink 


/ ageinff before their verdi given; which is certified upon the pgſſea, but 


 PLacocr. not examined at whoſe char e. THE Cour faid, that would 
make a great difference ; for if it were at the coſt of the party for 
If jurors before whom 4 


— FR it were at their own coſts, it is only fineable, and the verdict 


ſhall be | . | 
rap if at the = of the party, the verdict is void. Co. Lit 227. b. Dyer 78. Vaugh. ar, 154. 


2 Lev 140. 205. 3- Bac. Ab. 282. Bull. N P. 308. 2 Hale, 296 2. Hawk P C 22. 


cast 2. Tutteſham again Roberts. 


A deviſe to 4 RROR of a judgment in the common pleas. The caſe was, 
| _ 3 An ejectment was brought of thirty acres of land, five acres of 
without iſſue to Meadow, &c. in Cleyton, Upon not guilty picaded, a ſpecial ver- 
B. gives 4. only dict was found. 
an eſtate in tail; One Biſhop was ſeiſed of the land in the declaration men- 
— — tioned, and of 'five acres of land in Cuckfield, called Well-creft ; 
riſhes, 4 and that the lands in the declaration and the ſaid Croft were 
hadbeen uſually called by the name of Heſelands, and had been uſually together 
1 us. occupied as one farm; and that he _ ſo ſeifed, made his will in 
bg. . Heſe- this manner: As concerning the diſpoſition of all my lands and 
lands, and de- © rents, &c.” HE DEVISED inter alia, © all thoſe his lands and 
viſes all his © tenements, lying in the pariſh of Cuckfield, called Heſelands, to 
lands called e his wife for life; and after her deceaſe, that it ſhall remain to 
fuck « pariſh, © Job» his ſon and his heirs.” And, after divers other clauſes, ns 
only ſo much of WILLS, © that if John die without iſſue, Heſelands ſhall remain to 
Heſclands as lie © his three daughters in fee.“ | 
— — 2 The ſole queſtion was, Whether, by this clauſe, © all the lands 
paſs, &« called Heſclands,” being an entire farm, extending into Cleyton, 
which is the land now in queſtion, and into Cuc#feld alſo, thall 
Dyer, 261. paſs, or only that which is in Cuckfield ? : 
BORIS, 413, Forhau, Chief Te Gawpy, and YELVERTON, held, that 
ie bs, 299. the daughters ſhould take none of the lands in Cleyton, and that 
476, 658. only ſo much of Heſelands as extended into Cuckfeld ſhould pals; 
__ 359. for John, by the deviſe, hath clearly nothing but that which 1s in 
1. Cam. Big 25, Gucifieid: for the deviſe to the feme is of the lands in the pariſh 
of Cekfield called Heſelands; which paſſeth nothing but that 
which 1s in the pariſh of Cuc#field, it being ꝗrſt named. And if 
the words had been, © of all his lands called Heſelands, in. the 
« pariſh of Cuckfield,;* and part of Heſelands is in Cuckfield, and 
part in Cleyton, nothing had paſſed but that which is in Cuckfield : 
as if a man hath the manor of Dale, in Dale and Sale, and grant 
his manor of Dale in Dale, nothing in Sale ſhall paſs. And the 
words being, C it ſhall remain to John and his heirs,” that is, that 
which was deviſed before to the feme. And where the words are, 
« if John die without iſſue, that Heſelands ſhall remain to his 
« daughters,” that is, ſuch part of Heſelands as was deviſed to John: 
and hereby the eſtate of John is by implication converted into an 
eſtate tail; and the remainder of that eſtate is to the. daughters, 


and no more. 


FEnNER 


ey gave their verdict, it will make the verdict void; but if 
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rink FENNER and WILLIAMS, F#/tices, to the contrary: becauſe the TVrrzznan 
but ill is, „ As concerning the diſpoſition of all his lands; and in __ | 
ould all the will there is not any diſpoſition of Heſclands in Gn n;: 
7 for and all his other lands in every place are diſpoſed : wherefore it 


hall be intended by the laſt clauſe that he meant to diſpoſe them, 
&. Alſo, he gave Heſelands to his three daughters; which is to 
be intended, that he gave all Heſelands amongſt them, giving them 
othing more in all the will, for theix advancement, but five acres. 
Alſo, it is after divers other clauſes betwixt the eſtate deviſed to 
ahn, and doth not follow it immediately. | 5 


N dri w of ice, ſaid, it ſhould rather be conſtrued that the 
on 


rſt deviſe to being in fee, this ſecond deviſe of Heſclands 
vas, ould be a deviſe to him of the reſidue of Heſelands in tail (a) (e) Cro. Elis. 
s of ith a remainder to the daughters, than that it ſhould be ſaid to 3, 
er- de altogether omitted, and no deviſe thereof to the daughters. Ray ; —4 | 
| 3 Com. Dig. 27. 
5 But, notwithſtanding, the other three Juſtices held their former © 
ft ; opinion. Et adjournatur. | | 
oa Afterwards, in Trinity Term, the 2: Fac. 1. it was moved again | 
in nd then ADJUDGED, that the land did not paſs to the daughters. 
and d the firft judgment given for the daughters was reverſed. VE 
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Counteſs of Arundel againft Steere. Caen t. 


\RESPASS, for cutting down of trees, &c. The defendant A preſcription 
juſtifies by preſcription to have gſtovers; for that he was to have fevers, 
ned in fee of ſuch an houſe and land, and preſcribed to have 20 - rer 
Zovers for the repairing of the ſaid houſes, or for the build- building e 
of new upon the faid Land; and juſtifies for making reparations houſes on the 


a bakehouſe, &c. land, is good. 
It was thereupon demurred ; becauſe it was alledged that the cuf- * 37 
dm is unreaſonable to take effovers to build new houſes. 1. Sid. 303. 


But ALL THE Cour, excepting WILLIAMs, held, that it was“ Com. Dig. 


good preſcription; for one may grant ſuch eftovers at this day, 
d by the ſame reaſon there may be a preſcription for them. 
Wirriaus held, that the preſcription is not good: for it ought 

d be reaſonable and uſual, which is to repair antient houſes, and 
dt to build new; for then he may cut down all the wood and 
ſtroy it. — But, notwithſtanding, it was adjudged for the de- 


ndant. | 


Barnes againſt Worlich. - Caen, ' 
Michaelmas Term, 43 F 44. Eliz. Roll 548. g 


A UDITA QUERELA in chancery to avoid execution upon a If one man lend 
ſtatute of two hundred pounds ; and alledges the ſtatutes of _— 1 
ury (a); and that after the ſtatute, viz. 27 April, 41. Eliz. there ee — 8 
as a communication betwixt the plaintiff and defendant, that vr, and taks 
e defendant ſhould lend him one hundred pounds for a year; and = penal bond 
at it was then corruptly agreed betwixt them, that the plaintiff 1 3 
ould pay to him ten pounds for the forbea-ance thereof, viz. balf yearly, t 
pon the firſt of November next following five pounds, and is uot vsuzr, 
pon the firſt of May then next following other five pounds; and Poi 67, 77, 
dould enter into a bond of twenty pounds for the payment of e, 20. 
at ten pounds accordingly; and that he, according to that!, Raft Ab, £10. 
preement, lent one hundred pounds gon ;the 27th of April, Cro. Car. 403 


(a) 37. Hen. 8 c 9. and 13. Eliz. c. 5. Sed vide now 12. Ann c. 16. 
41. Eliz, 


r rr n | 
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Baxxzs 41. Eliz. 1590, and took that ſtatute of two hundred pounds for Wl 
ee u. the repayment thereof, on the firſt of May 1600, and took bond ; 
of twenty pounds for the payment of ten pounds accordingly ; which Wl 

Moor, 644 is above the rate allowed by the ſtatutes, and ſo void. 


x. Bulſt. 27- The defendant pleaded, that it was not corruptly agreed to take 
> Hizrke F. C ſuch a bond, &c. Whereupon they were at iſſue: and by pittimus 
529. out of chancery, it came hither to be tried: and by nf privs in 
Cowp.727-793- London being Kd for the plaintiff, it was now moved, that not- 
2 withſtanding this verdict, judgment ſhould be for the defendant; 
er Keprzs. for this ſurmiſe is not ſufficient to avoid the ſtatutes; for the 
ufury agreed to be taken is no more than the ſtatutes permit, and 
exceeds not the rate of ten pounds by the hundred pounds for the 
year, whereby to avoid the aſſurance. And herein the caſe is no 
more, but that ſuch a man lends one hundred pounds for a year, and. al 
- agrees to give ten pounds for it, to be paid half-yearly : Whether nl 
that be ufury within the ſtatutes ? : | 8 4 
FENN ER and YELVERTON held that it was; for when he lends 


" 
it for one entire year, he ought to forbear his intereſt for a year, nl 
otherwiſe he doth not lend it for a year; and then the other paid 
more than he ought by the ſtatute. But if he contract to lend for 
half a year, he may reſerve his intereſt according to that rate, &c. 3H 


| PorhAu, Gawby, and WILLIAMs, held, that it is not any 
ö other uſury than what the ſtatutes tolerate: for the ſtatutes are, 
8 that he ſhall not receive or take above that rate; and here he doth 
not take any more: for when he hath forborne his money for half 
a year, and the other hath the uſe of his money for that time, he 
ſhall receive of him five pounds; ſo he dcth not receive more 
from him for the year than ten pounds. And it is an uſual courſe, 
if one lends an hundred pounds for a year, and takes land in mort- 
gage of the value of ten pounds per annum, to receive the annual 
profits every day; and it is not any uſury, becauſe he receiveth in 
the whole year no more than ten pounds only. So if he takes a 
grant of a rent-charge, payable quarterly, it is not any uſury above 
the ſtatute. (and CokE, Attorney General, ſaid, that he knew it to 
be adjudged accordingly). But if he had agreed to take his money 
for the forbearance inſtantly when he lent it, that had made the 
aſſurance void; for then he had not lent the entire ſum for one 
year, and the other had not had the uſe of his money according to 
the intention of the law. And WILLIAMs faid, that he knew 
upon this difference it hath been ſo reſolved of late time. Where- 
fore it was adjudged for the defendant, quod guerens nihil capiat per 
breve.—STEPHENS ſaid, he was of counſel in one Sngw's Cafe, 
where it was adjudged accordingly. AR 


Cars 3. Sir John Thornel again/t Laſſels. 
Hilary Term, 43. Eliz. Roll 619. | 
A preſcription RESPASS. 9rare 1 it, 8 May, 43. Eliz. of a cloſe 
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for pefturage of called the Head-land, in er- Inge, in & i d- 
o geldi a - Inge, in Sturton, averis 
— m, 2 geendo, vz. equis, bobus, vaccis, continuando uſque 25. June fol- 


e NETTING 


meadow, until lowing. : | 
it be cut for hay, as appurtenant to a manor, is good, and it need net be averred that they were /evast 
& coucbant, 1. Roll. Abr 40g. Cro Car 399. 4 Jones, 227. 2. Mod, 185. 5. Com. Dig. 337. 
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ne defendant pleads, as to the vi et armis, not guilty; as to the TRORNEL 
Won of the treſpaſs that the place called the — 45 continet in ,*5*9ft 
1000 acr. prati ; and that he is ſeiſed in fee of the manor of Sturton ; 
and that he, and all whoſe eſtate, &c. have had time whereof, &c. 
in the Over-Inge paſture for two geldings every year, from the firſt 
of May until the graſs there grown be cut and made into hay, as 
to his manor aforeſaid appertaining; and juſtifies the putting in , 
the two geldings to uſe the paſturage, and their continuance there 

until the twentieth day of June in the year aforeſaid: and avers, 

that the graſs was not cut down and made into hay until the foreſaid 

20th of June. And it was thereupon demurred, and moved, 


FixsT, That this preſcription is not good to claim it in 
name of paſturage: alſo, he claims it as appurtenant to the manor ; 
and he doth not ſay, that the geldings were levant et couchant upon 
the manor : alſo, the preſcription is unreaſonable, to have geldings 
going in ſtanding graſs until hay made; for by their debruiſing 
and defiling the graſs, it can never thereby be made into hay.— 
ed non allecatur for being in ſo great a quai. tity of land, the going 
f two geldings cannot defoul or debruiſe it, but that hay may 
well be made thereof: and it may be claimed by the name o 
paſturage, and without any averment that they were levant et 


LAssELS, 


n : Lag fn =, ©: bn oy — * 8 4 — rf - woes Cort ad a, 0 * 4 o 


0 ouchant, c. 8885 | | 

th But it was then moved, that the plea was not good in the man- A plea muſt an- 

alf er thereof, N ſwer the whole 
of the declara- 


Fixsr, Becauſe the action is brought for treſpaſs, cum equis, tion. 

bobus, waccis, c.; and he juſtifies for two horſes, and ſpeaks C Lit. 20% 
othing of the reſidue ; fo the plea is ill in all. | 4. Co. 62. | 
ro. Eliz. 263. 434 March. 47. I. Lev. 16. 3. Lev. 24. 2. Leon. 195. 1. Saund, 14. 27. 2. Vent. 193. 
Mod. 330. 3. Wilſ. 413. Strange, 509. 2. Wilſ 259. Cowper, 47. 1 TermRep. 40. 2. Term 
SECONDLY, The treſpaſs is alledged 8. May, 43. Eliz. with a A juſtification 
ontinuando unto the 25th of June; and he juſtifies from the eighth 8 
f May to the aforeſaid 20th day of June; ſo he ſpraks nothing of muſt anſwer the 


e four laſt days. whole term 
alledged Plowd. 138. Cro, Eliz. 318. x, Term Rep. 40. 


THIRDLy, He claims this paſturage from the manor of Sturton, a ſact alledged 
nd doth not ſhew in what county this manor lies: and theſe in à manor only 


WWW 


ö ere faults incurable, —Wherefore it was adjudged for the plaintiff. e hang 3 
l 1 ; 5.c om.Dig.30. 
Mackworth qgainſt Shipward. Care 4. 


Michae/mas Ter m, 44+ 2 45. EN. Rel. 32. 


7 EPLEVIN. The defendant made conuſance, as bailiff to If = copyholder 
Lord Berkley, for a relief due to him; whereupon it was de- holds lands in 
wurred, The cate was, A tenant of the queen, who held of her — —— 
ſervice of knighthood in 72 held alſo other lands of Lord king. and die 
perkley by knight's ſervice, and died, his heir being within age, during the mi- 
nd in ward to the queen, as well for the one land as for the other, nority of his 


| heir, who is in 
ardto the king for all the Jand; yet on his full age he ſhall pay relief to the lord for the land holden of 


by 


*> „„ TRY RY DEC SZ 


im. Co. Lit. 83. b. 3. Co. 66. Dougl. 724. 


n 


26 


Banners 


againſt 
WoRLICH. 


Moor, 644. 

1. Bulſt. 17. 
Strange, 1243. 
2. Hawk. P. C. 
529. 

Cowp. 727.793. 
Dougl. 236.736. 


/ 
C4851 3. 


A preſeription 
for paſturrge of 
two geldings in 
1000 acres of 


2.Ter.Rep.238- 


other uſury than what the ſtatutes tolerate : for the ſtatutes are, 


| ſhall receive of him five pounds; ſo he doth not receive more 


meadow, until lowing. | 
it be cut forhay, as 1 to a manor, is good, and it need net be averred that they were iv 
cut] 1. Roll. Abr 401. Cro Car 399. 4 Jones, 227. 2. Mod, 185. 5. Com. Dig. 337. 


Faſter Term, 2. Jac. 1. In B. R. 


41. Eliz. 1590, and took that ſtatute of two hundred pounds for 
the repayment thereof, on the firſt of May 1600, and took bond 
of twenty pounds for the payment oſ ten pounds accordingly; which 
is above the rate allowed by the ſtatutes, and ſo void. 

The defendant pleaded, that it was not corruptly agreed to take 
ſuch a bond, &c. Whereupon they were at iſſue: and by mittimus 
out of chancery, it came hither to be tried: and by nf prius in 
London being Land for the plaintiff, it was now moved, that not- 
withſtanding this verdict, judgment ſhould be for the defendant; 
for this ſurmife is not ſufficient to avoid the ſtatutes; for the 
uſury agreed to be taken is no more than the ſtatutes permit, and 
exceeds not the rate of ten pounds by the hundred pounds for the 
year, whereby to avoid the aſſurance. And herein the caſe is no 
more, but that ſuch a man lends one hundred pounds for a year, and. 
agrees to give ten pounds for it, to be paid half-yearly : Whether 
that be ufury within the ſtatutes ? | | 

FENNER and YELVERTON held that it was; for when he lends 
it for one entire year, he ought to forbear his intereſt for a year, 
otherwiſe he doth not lend it for a year; and then the other paid 
more than he ought by the ſtatute. But if he contract to lend for 
half a year, he may reſerve his intereſt according to that rate, &c. 

PophAu, Gawby, and WILLIAMs, held, that it is not any 


— hd 


that he ſhall not receive or take above that rate; and here he doth 
not take any more : for when he hath forborne his money for half 
a year, and the other hath the uſe of his money for that time, he 
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from him for the year than ten pounds. And it is an uſual courſe, 
if one lends an hundred pounds for a year, and takes land in mort- 
gage of the value of ten pounds per annum, to receive the annual 
profits every day; and it is not any uſury, becauſe he receiveth in 
the whole year no more than ten pounds only. So if he takes a 
grant of a rent-charge, payable quarterly, it is not any uſury above 
the ſtatute. (and CokE, Attorney General, ſaid, that he knew it to 
be adjudged accordingly). But if he had agreed to take his money 
for the forbearance initantly when he lent it, that had made the 
aſſurance void; for then he had not lent the entire ſum for one 
year, and the other had not had the uſe of his money according to 
the intention of the law. And WiLLiams faid, that he knew 
upon this difference it hath been fo reſolved of late time. Where- 
fore it was adjudged for the defendant, guod guerens nihil capiat per 
breve.—STEPHENS ſaid, he was of counſel in one Snaw's Cafe, 
where it was adjudged accordingly. 


Sir John Thornel again/t Laſſels. 
Hilary Term, 43. Eliz. Roll 619. 


RESPASS. Qzare clauſum fregit, 8 May, 43. Eliz. of a cloſe 
| called the Head- land, oh 2 5 Inge, in . averiis de- 
ſcene, V1z. equis, bobus, vaccis, continuando uſque 25. June fol- 
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The defendant pleads, as to the vi et armis, not guilty ; as to the Taonnzs 
\-fidue of the treſpaſs, that the place called the Over- Inge continet in Ta 


1000 acr. prati ; and that he is ſeiſed in fee of the manor of Sturton; 6 


ind that he, and all whoſe eſtate, &c. have had time whereof, &c. 
in the Over- Inge paſture for two geldings every year, from the firſt 
of May until the graſs there grown be cut and made into hay, as 


in o his manor aforeſaid appertaining; and juſtifies the putting in a 
t- he two geldings to uſe the paſturage, and their continuance there 

t; ntil the twentieth day of June in the year aforeſaid: and avers, 

he hat the graſs was not cut down and made into hay until the foreſaid 


doth of Fune,—And it was thereupon demurred, and moved, 


FixsT, That this preſcription is not good to claim it in 
name of paſturage: alſo, he claims it as appurtenant to the manor z 
nd he doth not ſay, that the geldings were levant et couchant upon 
e manor : alſo, the preſcription is unreaſonable, to have geldings 
zoing in ſtanding graſs until hay made; for by their debruiſing 


= nd defiling the graſs, it can never thereby be made into hay— 
id Fed non allocatur : for being in ſo great a quai. tity of land, the going 
* f two geldings cannot efoul or debruiſe it, but that hay may 


ell be made thereof: and it may be claimed by the name 0 
aſturage, and without any averment that they were levant at 
puchant, Sc. 


Xth But it was then moved, that the plea was not good in the man- A men an- 
alf er thereof. 5 ſwer the whole 
he | of the declara- 


FirsT, Becauſe the action is brought for treſpaſs, cum equis, tion. 
pbus, vaccis, &c.; and he juſtifies for two horſes, and ſpeaks C Lit 

hk * onuy o . 303. 
othing of the reſidue; ſo the plea is ill in all. 4. Co. 62. 
ro. Eliz. 263. 434 March. 47. I. Lev. 16. 3. Lev. 24. 2. Leon. 195. 1. Saund, 14. 27. a. Vent. 193. 
Mod. 330. 3. Wilſ. 413. Strange, 50g. 2. Will. 259. Cowper, 47. 1 TermRep. 40. 2, Term 


in p. 24. | 

Fn SECONDLY, The treſpaſs is alledged 8. May, 43. Eliz. with a 4 juſtification 
7 mtinuando unto the 25th of June; and he juſtifies from the eighth 3 gn 
has May to the aforeſaid 20th day of June; ſo he ſpraks nothing of ts" * 
we e four laſt days. whole term 

the alledged Plowd 138. Cro. Eliz. 318, x, Term Rep. 40. 


Tumplv, He'claims this paſturage from the manor of Sturton, A fad alledged 


on d doth not ſhew in what county this manor lies: and theſe in manor only 
0 ere faults incurable. —Wherefore it was adjudged for the plaintiff, e hang LES 
per | | a S. Com. Dig. 30. 
oe, Mackworth againſt Shipward. caer 4. 


Michuelmas Term, 44. E 45. Eliz. Rel“ 32. 


D EPLEVIN. The defendant made conuſance, as bailiff to If « 3 

Lord Berkley, for a relief due to him; whereupon it was de- holds lands in 
urred. The cate was, A tenant of the queen, who held of her n 
ſervice of knighthood in capite, held alſo other lands of Lord king, and die 
erkley by knight's ſervice, and died, his heir being within age, during the mi- 
d in ward to the queen, as well for the one land as for the other, nority of his 
ardto the king for all the Jand; yet on his full age he ſhall pay relief to the lord for the land — 

Co. It. 83. b. 3. Co. 66. Dougl. 724. ; | 
by 


\ = 
** 
1 Wee n 


28 Eaſter Term, 2. Jon. 1. In B. R. 


| Maczworrn by her prerogative: the heir at full age ſues livery, after which 


againſt d Berkley diſtrains for relief: and, Whether he pay relief 
si. for thoſe lands which were in ward? was the queſtion. =» 


Vide 26.Hen.s, After divers ar ments at the bar, it was reſolved, that he ſhould 
pl. 8. pay relief: for although this land was in ward, yet the lord had 
13. Hen, 7. not the benefit of the wardſhip; wherefore it is all one to him as 


E. if he had died after his heir was of full age. The lord is to have 


1 * 3* the wardſhip or relief, as a profit riſing from his ſervice. And 
9. £dw. 3. although Littleton ſaith, that the lord ſhall have relief where the 
Relief, 1. tenant dies after his heir is of full age; yet that doth not exclude 
— Y- him to have the benefit thereof when the tenant dies, and his heir 
is within age, where he cannot have the benefit of the wardſhip.— 
But PorhAu faid, that if in ſuch caſe where the tenant dies, his 
heir being within age, the lord refuſeth the wardſhip, there perad- 
venture, becauſe it is his own act, he ſhall not have relief.— 
Wherefore it was adjudged for the defendant. 


Deere, If coſis AFTERWARDS, it was moved upon the 21. Hen. 8. c. 19. Whe- 
are allowable on ther the defendant (for whom the judgment was given) ſhould 
— have coſts and damages? for the ftatute gives it upon avowries for 

l. rents, cuſtoms or ſervices, or damage-feaſant : and this relief (a) is 


Rene 422. not any ſervice, but a flower of the ſervice, and ſhall go to the 

— Car. $34- executors, And it hath been reſolved, that in avowry for an 
2. Roll. Rep. 75. amercement (h) the defendant ſhall not have coſts. 

Cro. Eliz. 257. k 

8 5 PophAau. Upon a diſtreſs for an heriot (c), there is not any 

4. Mod. 79. queſtion but coſts ſhall be paid. But for the other point, becauſe 


1. Show. 13. the principal caſe was adjudged upon a new point, and they not 
165, then ſatisfied whether in this caſe coſts were allowable, they ad- 
1 viſed the defendant to take his judgment for the relief, the plaintiff 
Forſyth, Doug). offering it in court, and to releaſe his damages and coſts ; which 


709. note (2). was done accordingly. | 
2.Ter.Rep.235- (a) See 12. Car. 2. c. 24 {6b} Poſt. 520, Cro, Eliz. 300. 329, Carth, 179. 
(e) See 11 Geo, 2 c. 19. Barnes, 148. 2. Wilf. 28. 3 


Can 5, Hudſon againft Banks. 
Eafter Term, 44. Eliz. Roll 482. 


intended an X . . 
as of FIRST ERROR ifigned was, Becauſe upon the er 


the chriſtian One Randol Sewel was returned; and the diſtringas was Randol 
name Rare. Setbel and the ſheriff upon this returned Rannus Seel, who was 
Poſt. 534 fworm.—Sed non allecatur : for the Court ſhall intend Randol and 
Cro, Car 20z. Ramus to be both one perſon, and that it is his name briefly 

49. written. 5 ; : 
Cowp.178. 2:9. Dougl. 194. 402. 


If an error in ANOTHER ERROR aſſigned, Becauſe Rob. Vaux de Ulton was 
tac be affigred returned upon the venire facias and diſtringas; et idem Rob. Vaux 
which is not ab- pro defictu juratorum comparuit, is returned and ſworn upon 
bgnable, * in the talcs de circur/tantibus ; which was confeſſed by the in null gf 
null oft erra- 4 | 
* tam” i ne erratum pleaded. | 
confeflion of it. Ante 12. Poſt 244. 1. Lev. 76. 310. Cro. Car, 431 1. Salk. 263. 1. Roll. 
Ab. 762. Ray. 231. 1, Pur, 166. Strange, 8. 25. 70. 684, Ld. Raym, 1414. 8 
| f ut 


| Rannus ſhall be | hg oo of a judgment in debt in the common pleas. The 


* 


— 


Faſter Term, 2. Jac. 1. In B. R. ET 3 


But THE CourT (Gawpy et FENNER abſentibus) held it to Hunzou 
be no error. For it is contrary to the record; for it ſhall be in- rz, 
tended ſeveral perſons, and not one and the ſame: and although . 
in nulli gt erratum be pleaded, that is not any confeſſion, but guaſi 
a demurrer, becauſe it is not an error aſſignable. Oh | 

And WILLIAus denied the caſe which was cited at the bar, 
viz. That if a juror be drawn by challenge, and afterwards tries 
the matter, it is not affignable for error, becauſe, it ſhall not be in- 
tended to be one and the ſame perſon, but ſeveral perfons ; and he 
ſhall be eſtopped to ſay the contrary. Jide 12. Hen. 4. and Hilary 
Term 32. Eliz. Hungate u. Hammond (a).,—And afterwards the 
judgment was affirmed. | 


(«) Cro. Eliz. 188, 


The Counteſs of Rutland again? the Earl of Rutland. Ce . 


PON evidence to a jury it was held by ALL THE CouRT, and a deed to lead 
| fo delivered for law to the jury, that if there be an indenture che uſes of a fine 
for the levying a fine to ſuch perſons, before ſuch a time, to ſuch cannot be con- 
uſes, and the fine be levied to the ſame petſons within the ſame 5 
time, it ſhall be to the ſame uſes; and no averment can be to hs but 
the contrary, unleſs it be by other matter in writing. if the fine varies 
But if a hne be levied to other perſons, or at another time after, from the deed, 

it may well be averred by parol to be to other uſes (a). For in eee 
the firſt caſe the indenture is directory to the tine, and in the other — it — 
caſe it is but evidence. | tended to be to 
other uſes. 1 Co. 99. 2. Co. 76. 5. Co. 26. 9. Co. 10. Clayt. 51. Carth. 5. 3 Bulſt. 25 1. 
2. Ander. 46. Moor, 107. 610. Salk. 676. Ld. Ray. 154. 287. 526. Gilbert on Uſes, 54. 
3. Peerc Wms. 208. 5. Com. Dig. 622. a. Will. 19 Doug. 2. 44. ; 


(a) Sce 29, Car. 2. c. 3. f. 7. and 4. Anae, c 16. f. 15. 


. Ognel againſt Randol. cas 7. 
1 QUERELA was brought to avoid execution of a A priſoner may 


judgment; and ſurmiſeth, 3 id be bailed from 
the 1 e e u e — 
Porhau. Such ſurmiſe is not any ſurmiſe to avoid a judg- — 
ment, upon a bare payment, without writing, or other matter of that he has a- 
evidence, no more than it is any plea to bar an exccution de- ne 475 
manded by fieri facias, or ſcire facias. NR Ing 
TavritLD, Serjeant. It was ruled in this court, Malins v. Lady 1. L utwych, 643 
Hawkins, that it was a good ſurmiſe in an audita querela to avoid Jones, 90. 378 
execution of a judgment; for it is not only a ſuit in law, but in a on as 
equity alſo. And it is as a commiſſion to examine the cauſe; — 328. 
for it is not reaſon, that if the money be ſatisſied, he ſhould lie 2. Mod. 49. 


in execution. : — bo 
And fo held all THe Cour (except PorHAm), that it was 22 4 — 


good ſurmiſe in this caſe ; whereupon he was let to bail. 17. 
| | | Ram 89. Foſt. 374. Strange, 11, 


| Powel 


Eaſter Term, 2. Jac. 1. In B. R. 


cu 8. Powel againſt Peacock. 
| Hilary Term, 45. Eliz. Roll. 156. | 
| A cuſtom that RESPASS, for cutting down elm-trees, brought by the lord 
every cepyhold of a manor. The defendant juſtihes as copyholder for life; 
F that infra manerium uſitatum fuit d tempore, &c. to cut down 


—— carry wy at, their pleaſure any 'elms growing upon the ſaid 


reaſonable and tenements; ſhews that he was tenant for life, Fc. 
vaid.—Ante 25. | \ - ES , ; 
1 It was thereupon demurred; and the greater part held the cuſ- 


— = _ tom to be unreaſonable that a copyholder for life ſhouid cut down 
x. Bulſt. o. timber- trees, which by intendment had not their growth in his 
Hob. 11. time; and by that means the ſucceeding copyholder izould. not 


r mn any for his uſe to repair his houſe. 


8. Co 64. a 
Winch. 1. | a 

Gilbert But becauſe it was pleaded guad guilibet tenets cuſtomarius of any 
Ten. 237. tenement, &c. and he doth not fay de quel ęſtate, it 


| jp = was held to be too large and unreaſonable for any one who hath but 
nog. for a month, or at will, that he might by that cuſtom cut down trees. 
— 8 Rep. And it was therefore adjudged for the plaintiff. | — 


Q 


Trinity Term, 

2. Jac. 1. In the King's Bench. 
Sir John Popham, Knt. Chief Juſtice. 
Sir Edward Fenner, Knt. | 

Sir Francis Gawdy, nt. (% e, 
Sir Chriſtopher Velverton, Kut. 1 Micer. 
Sir David Williams, Nut. | | 

Sir Edward Coke, Knt. Attorney General 

Sir Thomas Fleming, Knt. So/rcator Generel. 


* 


Auncelme againſt Auncelme. Carp tc, -. 
RESPASS. Upon a ſpecial verdict, the caſe was, A Copy- The admittance 
holder in fee ſurrendered to the uſe of Martha his wife for life, of the tenant for 
remainder to Matthew his younger ſon in fee, and died. Martha = is dr way | 
| was admitted, but Mattheu refuſed to be admitted during the life of — * _ 
Martha. Afterward Matthew, without other admittance, ſurrender- 4. Co. 23. 
cd tothe uſe of the plaintiff, in the life of Martha, who was admitted Hutt. 18. 
_ accordingly. Matthew and Martha died; and the fon of Matthew 1 Elia. 504. 
_ procures himſelf to be admitted, and enters, claiming the land: and, 1. Noll. Ab. cor 
Whether his entry was congeable ? was the queſtion, becauſe Mut- Moor, 358. 465. 
thew ſurrendered before admittance. _ | t. Vent. 260. 
Pornan, FENNER, and YELVERTON ceteris abſentibus, held, . Mod: 10. 
that this admittance of the feme was an admittance of him in remain- Vent. 260. 
der, without any other admittance. For the feme being admitted to a. Lev. 10). 
the particular eſtate, the remainder depends parts 57 and veſts Bull. N. P. 108. 
without other admittance ; for the . Pun 25 e 552 Where- 1. Term. Rep. 
fore they reſolved for the plaintiff.— But by reaſon of an imper- _ 
fection A the verdict, no Tad ment was given: for they found — — 
guoad parcel' tenementorum this ſpecial matter, but they did not ſhew ifſue only, is 
what parcel; and they found nothing for the reſidue. Wherefore bad—Polt. 133. 


the Verdict was held to be ill for both, and a venire facias de nouo 0533 _ 
awarded. | Co. Lit. 227. a. 

8 ; Cro. Car. 452. 
2. Roll. Ab. 724. 10. Co. 119. Stra. 1089 Hob. 54. 64. 6. Rep. 47. Dyer, 300. 346. 2. Term. 
Rep. 666, Cro. Eliz. 110,194, . Hawk P. C 627. in lis. 


Sir Edward Clere again/t Parker... Care 2. | 
Ser the Caſe Cro. Elis. 877. | | ; 
Ts caſe was now moved again; and adjudged upon the mat- 1% a feoffment 


ter in law, for the defendant in the writ of error, that the firſt Þ: made to a 


judgment ſhould be affirmed. © © _ 2 A, 
COKE, Attorney-General, being preſent, ſaid, that Hey's caſe in limited by the 


the exchequer, after argument, was adjudged accordingly ; that it will of the ſcof- 
thould not enure by way of deviſe, but as a limitation upon the for- for; the devilce 
mer feoffment ; for otherwiſe the will ſhould be utterly void. abe bythe 


n Ar | | feoffment ʒ and 
the will is only a direction to the uſes.—S. C. Cro. Eliz. 377. S. C. 6. Co. 17. 18. 8. C. 8 Lit. 


't1- b. at. b. S. C. Moor, 567. Powel on Powets, 111, 112. 4. Brown's Parl. Caſcs, * 
Term, Rep. 241. 380. 981. of | ens: he Fi „ 88 


Andrews again Lord Cromwell. Caze 3. 
NDICTMENT upon 8. Hen. 6. c. 9. againſt Lord Cromwell 6 
others his ſervants ; for that they, 16 Juh, 44. Eliz. vi et armis Ee ak 
et manu forti diſſeiſtuerunt prefatum EDvaRDUM ANDREWS of ſuch viz, in an 


indi tm nt of forcible entry is ſufficient, without ſaying © con; als nee Of FL | 
. A ying © coanira pacem, or expulit t. Vent. 
399. Nez, 125, Cro. Eliz. 126. 915. Co. Lit 257 b. Palm. 135. f. Hawk. P. C. 285. 28. 


& < . — . rad, « — * * 7 26d e 
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32 Trinity Term, 2. Jac. 1. In B. R. 
Anbazws lands, &c. ; et adhuc extra tenent eundem EDvaRDUM ANDREWS 


egainſ contra pacem dictæ nuper reginæ Elizab.—The indictment being found 


Lon con _ Tent aſſizes, 1. Ac. 1. 


888 THE FIRST EXCEPTION was taken by Serjeant HARVEY, junior; 


for that the indictment is diſe;ſeverunt, and it doth not ſay expulerunt, 
as the common form is.—But ALL THE COURT held it to be well 
n; for diſſeiſin implies expulſion, and it is ſufficient to ground 


Eno! 
an 9 and there may be cauſe for this indictment; for he 


in reverſion, or leſſee for years, is expulſed. 

SECONDLY, becauſe it is alledged quad adhuc detinet, which is a 
tort ; and yet it is not ſaid, contra pacem domini regis —But 1T was 
HELD tobe well enough: for the detainer may be without force, and 
not againſt the peace. Wherefore the indictment was good, and reſ- 


titution was awarded thereupon. | : 


Cas 4. | Barnes againſt Conſtantine. 


an 5 be indicted as a common barrator before J. S. and J. D. juſtices 
— * f the peace, nec non ad diverſas felonias, &c. audiendam et terminan- 
the > 2 is dum dſſignat.; and that he was acquitted. The defendant demands 
good, without qyer of the record, which is entered in hæc verba; wherein they are 


adding nec d mentioned as juſtices of the peace — The defendant demurred; 


W, becauſe it appears that it is not the ſame record whereof he now 


eudiendum, Ee. > 
Yelv. 46. COUNT: | "Page F- RN 
Plowd. 483. WIILIAus was of that opinion. BUT ALL THE OTHER JUSTICES 


Poſt. 358. 633.2 contra; becauſe the juſtices of peace have authority to. enquire and 
1. Com. Dig. hear it, without any ſpecial commiſſion of ayer and terminer ; and 
— Dig 308 theit commiſſions are equal to that purpoſe, and therefore all one, and 
Salk. 406. no failure of record (a). 8 
2. Hawk. 61. 7, | | 

(a) Rex v. Carter, B. R. Trinity Term, 7. Geo. 1. it was determined that the queſtion of an 
indictment of treſpaſs beforc juſtice of the peace was bad, without adding “ rec non diverſas felonies, 
Wc.” 3. Bac. Abr. 292. But ſce the reaſoning upon this ſubject, 2. Hawk P. C. 58. 


Cart 5, Dawbeney againſt Banneſter. 
. — _ Dre; an obligation in the common pleas. The defendant 
the * confeſſed the action; and error was brought upon that judg- 


bic in curid pro- F n g Bu * 
lats ina een ment, becauſe in the declaration it is not ſaid Hic in curid prelatd.— 


rial error, And it was held to be a fault in matter, and not of form only - and, 


_ though judg- notwithſtanding the action confeſſed, might we)! be aſſigned for error. 
- ment be by con- And for this cauſe, and by reaſon of a diſcontinuance, it was reverſ- 


feſſion. 

10. Co. 94. 
1. Sid. 308. 
Cro, Elia. 153. 2. Saund. 402. Stra. 1186. Onflow's N. P. 241. 


ed. Vide 18. Edw. 4. pl. 16. 


But by 16. and 17. Car. 2. c. 8. after exception ſhall be taken for want of tllis 
verdict, no judgment ſhall be ſtayed or allegation, unleſs ſho wn ſor cauſe of de- 
reverſed for want of alledging and bring- murrer. See 1. Sid. 249. Salk. 497 
ing into court of any bond, bill, indenture, 6. Mod. 135. Cartb. 69. 1. Lut, 1353. 
or other deed mentioned in the plead- Dougl. 4. note (1). 
angs ; and by the 4. & 5. Ann. c. 16, no ; 
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Ellis again Warnes. Cees. 
7 | Faſter Term, 1. Fac. 1. Roll 507. 
EBT upon an obligation of two hundred pounds. If a fair creditor 


The defendant pleads the ſtatute of 35. Hen. 8. c. g. and take the joint 
13. Eliz. c. 8. of uſury, in avoidance of the bond; and ſhews, that bond of his 
he was iadebted to one Alder in a hundred pounds, and agreed with Grier ag ano- 
him for the forbearance of that hundred pounds for a year; that he Me areas ir] : 
would give him thirty pounds, and make a bond to Alder of ſixty his debt, jt ſhall 
pounds for the payment of the faid thirty pounds; and for the pay- not be avoided _ 
ment of the hundred pounds principal, he and Ader entered into this do Plea that it 
bond of two hundred pounds to the plaintiff ; ſo it being made upon i furious con. 
this uſurious and corrupt contract, is void. tract between 

The plaintiff replies, that Alder was truly and juſtly indebted to 3 4 pro» 
him one hundred pounds, and that for the payment of this juſt debt was not hoe 6s 
of an hundred, he and the defendant entered into this bond to the the corrupt = 
plaintiff; and that he was not knowing and privy to any corrupt agree- cement. Seq 
ment betwixt the defendant and Alder. 3 Wn —.. 

It was hereupon demurred. Yelv. 45; 


TANFIELD, ſerjeant, for the e . moved, that the replica- rang Fi, 1 TY 
tion was not good, becauſe he doth not deny the corrupt agreement 642. 

alledged in the bar; but by nient dedire confeſſes it: and although he Comyns Rep. 4, 
were not privy to the corrupt agreement, it is void: for otherwiſe it : —_ 294. 
would be a practice for every uſurer to avoid the ſtatutes: for he gurr 1 
would always be juſtly indebted in the principal ſum, and would con- Ld. Ray. 87, 
tract for the uſury- money in his own name, and take the aſſurance of it Stra. 1155. 
to himſelf; but to be aſſured of the principal, he would cauſe the bond Pougl. 614, 

to be made to one to whom he is juſtly indebted, who ſhould not; h. Ab. 
know of the bargains between them; and fo by ſuch practice they oo. i 


would eſcape out of the ſtatute of 13. Elix. c, 8. Wherefore this 1. Hawk. P. c. 


bond, being made upo orrupt agreement, is voi 529. 
d, being upon ſuch corrupt agreement, is void. Comp. 57. 

GawDy, YELVERTON, and WILLIAus, Juftices, held, that rate Wel 
the replication is good; for inaſimuch as it is averred that it was made lings, 3, 5 
to him for a true and juſt debt, and that he was not knowing or privy Rep. 531, 
to any cori ipt agreement between them, it is not reaſon he ſhould be 
delayed of his due debt; for as on the one ſide it may be ſaid to be 
the means to defraud the ſtatute; ſo on the other ſide, it may be a 
greater miſchief to a true creditor, when he ſh: take ſecurity by 
bond, with ſureties for his money, it it thould be examined whether | 
taere were any corrupt agreement betwixt his creditors and his ſure- 
tics, whereot he cannot by intendment have any conuſance and it 
wauld be a means to draw inqueſtion every debt, and to puniſh one 
who #5 not privy to any corrupt agreement, Wherefore, it being 


| confeſſed by demurrer, that this bond was made to him for a true 


debt, and that he was not priyy to any corrupt agreement between 
them, the bond is good ; otherwiſe there might be great. prejudice to 
true creditors : for peradventure, upon the making the bond, he de- 
livered up his ancient bond ; or, if his debt were by contract, by the 
taking that bond his debt ſhould be gone (a). | I.. Clift, 199. 
FENNER doubted thereof, becauſe it being grounded upon cor- ©ro. Car. 41g, 
ruption is altogether ill; and every one is to take heed to his aſ- 5. Com. Þ; 
ſurance at his peril, Pophnau was abſent, Wherefore the other 261. * 
three adjudged it for the plaintiff, | 
CRO. j Ac, Maſos 
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Cro. Car, 548. 


Cann. Maſon againſt Chambers. 1 
If a leaſe of the PON a ſpecial verdict the caſe was, That the prior of Mou- 
tithes of a rec- bridge let the tithes of corn and hay of the rectory of Loppington, 


tory be made at by indenture to J. S. for forty years, rendering four pounds 


eee annum at the Annunciation and St. Michael. The leſſee covenants to 


that the leſſee bring the rent to the prior's houſe ; the prior and convent covenant 


ſhall bring the to abate him twenty pence at every day of payment, in reſpect of the 


rent to the rec- portage. Afterward the leſſee paid always 3l. 16s. 8d. and retained 


88 4d. The priory being diſſolved, the queen made a leaſe to the 


thereupon abate plaintiff of the rectory of Loppington, and of all the tithes thereto 


him ſo much appertaining; and of all meſſuages, lands, tenements, and heredita- 


on each pay- ments, in the tenure or occupation of the ſaid J. S. ſub annuali red- 


0 8 ditu 31. 16s. 8d. HABEN DUM, if no leaſe be in effe, from the date of 


the original the patent, for twenty-one years; and if any leaſe be in eſſe of the 
rent, but a mere rectory, or any part thereof, then from the end of that leaſe for 


, covenant for al- | yenty- one years; and afterwards ſells the rectory, without menti- 


1 42. Oning this leaſe to the defendant: and, Whether this ſecond leaſe 
47: were good or not? was the queſtion. - | 
Cro Car. 207. FIRSTH, It was moved, whether this covenant to abateand deduct 
— yg 427 twenty pence upon every day of payment, being by the ſame inden- 
| ture, being ſuch a defalcation of the rent, as that it may be faid to 
be in tenurd J. S. under the rent of 3. 16s. 8d.—And ALL THE 
Cour reſolved that it was not; for the rent reſerved is four 
pounds, and the other part is but a mere covenant, and no alteration 
of the rent. 3 | 
SECONDLY, This leaſe being of the rectory of Loppington, and 
If the king all tithes thereto appertaining (which is as it were a diſtinct ſen- 
San e tence by itſelf), and the words after « ac omnia meſſuagia, terras, te- 
and all lands * a ; 
appertaining in nementa, &c. in tenurd, Ic.“ „ ſub annuali redditu Jl. 16s. 8d.“ 
the tenure of 4. whether theſe words © ſub annual: redditu” refer to all precedent, or 


tr rang 2 to the laſt words, and if this miſpriſion of the rent ſhall make all 


refer to the rec» 


tory as well as GAwDY, Juſtice, held, that the words at the firſt were diſtin 
the land; but by themſelves, and ſufficient to paſs the rectory: which is a thing 
if the rent be con, and the rent refers not to thoſe things which were certain 
grant '» d. before, but only to the laſt words; wherefore it is good enough.— 
Pol. 48. But all the other Juſtices held, that by reaſon of this miſpriſion of the 


8. C. Yelv. 48. rent, the leaſe is void. 


1. Lev. 40. : 
þ i Vent. 368. 4. Com. Dig. 387. 2. Hawk. P. . 557. I . Term Rep. 705. 


In what caſes PorHAM. Miſpriſion of the rent or of the value in ſome caſes 
3 ſhall make the leaſe void, in ſome not: as if the queen ſhould. let 
avoid the leaſe the manor of D. quod quidem manerium is of the annual value ef four 
Peſt. 680, ' pounds, where it is not let for ſuch a rent, and the rent or value is 
miſrecited, yet the leaſe is good, becauſe there is a certainty beforc, 
6. Co. 65, and the addition of quod guidem, Ec. is not material. But if ſhe let 
Plowd. 191. b. the manor of D. of the annual rent of four pounds, which is intended 
2.Co. 35-%. to be of ſuch a value, and is let at a greater rent, or appears upon 
<p rpg record to be of a greater value, it is void; becauſe in the firſt caſe 
Dyer, 292. 352 ſhe intended to paſs the manor, and the addition of the guod guidem, 
Gn, Eliz 114. Cc. is but to add another certainty : but when it is in one ſentence, 
„114. 
11. Co. 4. Velv. 41. 5. Co. 7. I. d. Ray. 50. 3. Com. Dig. 450. 451. 
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that it is of ſuch a value, and that in tali parte, her intent appears, ey — 
| - to grant a thing above ſuch a value; and therefore it ie other- l 4 
Fus leaſe alſo is not good, becauſe it is « HABENDUM, if no if the king 
« leaſe be in ee immediately; and if a leaſe be in eſe, from the time grant a rectory 
of the end of ſuch a leaſe.” And here there is a leaſe in eſe of part. 1 * ct the 
of the rectory, viz. of the corn and hay; fo all is not out of leaſe, .. be in leaſe 
nor all is not in leaſe, and therefore void for this cauſe, Wherefore, « from the end 
Kc. But no judgment was given, becauſe upon the Court's motion of the term,“ 


EE a x SR 


de peer r 
5 | Yelv. 43. 48. 1. Co. 43. 1. Co. 54. Dyer, 353. 1. Ter. Rep. 229. 
A : ' FL, vt 7 wy +. 
: Philips againſt Echard. casx 8. 


A 
- 
1 


| Vide Ante, Page $ 85 
HIS cauſe being moved again, THE Cour reſolved that the An executor | 


- defendant's plea was good: for when he avers that the ſtatute tut . — 


is in force, and the money not paid, it is good enough prima facie, to by his teſta- 
until the contrary be — — it ſhall be intended to be made tor, — — 


for a juſt debt, and he who will take advantage of the contrary, —— 
ought (and it is fitteſt for him) to ſhew it. herefore rule was en Te. a juſt 
given, that judgment ſhould be entered for the defendant.” . 
Aute. Poſt. 102. 182. Bull. N. P. 142. 9. F. Com. Dig. 205. 1 Term Rep 690. Cro. Car. 363. 
1. Cam. Dig. 245. | : 


THE PLAINTIFF then moved, that there was not any continu» After demurrer 
ance entered upon the roll, and therefore prayed it might be diſconti- = . of 
nued.— But THe Court ſaid, that the plaintiff could not diſcontinue ,,, 99's" 9p 44 
it without the Court's direction, and that the defendant might well leave of the 
continue it, being for his advantage: wherefore they appvinted the . and the 
continuances to be entered accordingly; for otherwiſe in every caſe eee ee 
when a matter is brought to argument upon demurrer, the plaintiff, record to reco- 
ſeeing the opinion of the Court to incline againſt him, will cauſe a ver his coſts. 
diſcontinuance to be entered; which ought not to be in the fame Foſt 284. 316, 
Term it is argued, <a * 

Cro Car. 195. 1. Roll. Abr 487. Godb 219. Cowp. 407. 1. Ter. Rep. 373, 


AND NOTE, that in a caſe of Alderley v. Alderlcy this Term, in A plaintiff can- 
debt upon an obligation, the caſe being argued upon a demurrer, the nat enter a non- 

2 £ - | a 47> ſuit alter judg- 
opinion of xu Cour was againſt the plaintiſt, and rule was given nent e Kos oh 
tnat judgment ſhould be entered for the defendant z but the plaintiff rer. 
prayed that he might be nonſuited : and becauſ he had the ſame Cro. Elia. 409. 


Term appeared and argued by his counſel, and had prayed judgment, p. 483. 


it was adjudged that he could not be nonſuited the fame Term. - 1 Rep. 
Sir Percival Willoughby again/? Egerton. cas g. 


| Hilary Term, 43. Fliz RV 670. | 

RROR of a judgment in Cher Id FOR MEDON,—The FIRST After a —_— 
Exxon aſſigned, Becauſe the parties being at iſſue, a wenire alf 
feacias was awarded to the ſheriff, and afterwards, -upon entry, quod « come; non mifit 
vicecomes non miſit breve, a PO facias was prayed and awarded to“ bree may be 
the coroners ; which ought not to be: for, being once awarded to entered on the 


the ſheriff, the plaintiff hath admitted him to be a perſon qualified e ae 


| wen;Fe facias. 
awarded to the coroners, Poſt, 304. Cro, Eliz. 263. Jenk. 115. Certh. 214. 4. Mud 65, 
Skin. 194. | 1 1 * 
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sia Pr He to make. the return; and the ſame ſheriff not being removed, he can- 
W1LLOUGHBY not, without cauſe ſince ariſen, pray a venire facias to the coroners; 
OE x. Wherefore this award of the venire facias to the coroners is error. — 
1 But becauſe that being awarded upon the roll is but as a continuance, 
and there was not any venire facias taken forth, and it is but matter 
of form to make ſuch a continuance, therefore it was held to be well 
enough. 22. Edi. 4. pl. 3. Dyer, 344. 357- 14. Hen. 7. pl. 

6. & 19. 29. Edius 3. pl. 14. II. Hen. 7. Roll. 29. 
In what manner A S coxD ERROR aſſigned, Becauſe it appears by the record, 
judgment by that upon the venire facias returned, the tenant made default, and 
default may be judgment entered: ideo conſideratum oft quad petens recuperet ſeiſinam : 
_—_— Dig. and he doth not ſay, des recuperet per defaltam, as it ought to be 
183. Where the judgment is by default. — But THe CouRT held, that it 
was well enough; for when the record mentions that the tenant 
made default, and it is zdeo guerens recuperet ſeifinam, it is upon the 
matter a judgment upon default; and the precedents are both 

WAYS. | 

casi 10. Joyner azainſt Lambert. 


Diſcent of a co- RESPASS. The caſe was, The lord of a manor ſeizeth a co- 
pyhold does not pyhvid without cauſe, and grants it to another in fee; the 
toll entry; but grantee dies ſeiſed, and his heir is admitted; the firſt copyholder 
. his heir enters, and ſurrenders to the uſe of a ſtranger: the 
admiſſion. queſtion was, Whether his entry was good or no? 

4. Co. 22. And ir WAS R $SOLV: p, tat the diſcent of a copyholder ſhall not 
Cro. Eliz 662 take away the entry of another copynolder who hath right. 
E 77 10 Seco, That the heir entering without admiſũon, his entry is 
Pop. 35. lawful; and being in, his ſurrender is good. 
1. Ter. Rep. 474 600 2 Ter. Rep 198. 494 


Casx 11, Hull aga:i/7 Shar-Brook. 
A ſurrender RESPASS. Upon a ſpecial verdi the caſe was, A copy- 
1 holder ſurrenders upon condition, and afterwards by his deed 
= Acer caled cleaſeth the condition: and, Whether it was good without ſurren- 


x. Roll. Ab. der ? was the queſtion —REsoLvtÞ that it was; for properly a 
89 : right or condition cannot be given or determined by ſurrender (a), 
3 but by relegſe. And fo it was reſolved in Kite v. Qieinten (b).— 


3 Co.25 Wherefore it was adjudged accordingly. 
1 Leon, 102. Winch, 3. Hutt. 65, Gilbert's Ten. 276, 
(a) See 29. Car 2 c. 3.f 3 Poſt 84. (5) 4. Co. 25. b. 
Cara: -: Fareley's Caſe. 
If a copyholder ROHIBITION. It was held by ALL THE CouRT, that if a 
make a lcaſc copyholder make a leaſe for years of land whereof a feme by 


—_— cuſtom is to have her widow's eNlate, ſhe ſhall not avoid the leaſe, 
1 _ unleſs there be a ſpecial cuſtom to avoid it; for he comes under the 
tom to the con- Cuſtom, and by the lord's licence as well as the * | 
2 THis Cas depended before the council of the marches of Wakes; 
Fr 3 and they giving orders there againſt the leſſee for the feme, a prohibi- 
4 tion was granted to ſtay the execution of thoſe orders. ö 
Cro. Car 560, 3. Leon, 81. Co. Copy. 129. Carth. 296. Salk. 185. Gilb. Ten. 321. Freem. 516, 
2 Ter, Rep. $80. Sec Saliſbury v. Hurd, Cowp. 481. | 

© | Memo 


That that ſtatute is intended where the eccleſiaſtical Judge proceeds 
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Memorandum. | =. Cap 6. 


T command from the king, all the Juſtices of England, with The king af- 


divers of the nobility, viz. LokD ELL-$MtRt, Lord Chancel- ſembles che 
greatmen of the 


br : Tae EARE or Doks r, Lord Treaſurer : ViscCoUNT CRAN- eee e 

BOURN, Principal Secretary : THE EARLor NoTTINGHAM,,: Lord upon putting 

Admiral : ThE EaRLs of Northumberland, Worcefter, Devon, and particular laws 

Northampton ; Tat LoRDSs Zouch, Burghley, and Knowles : Trax in execution, 

CHANCELLOR OF THE Duchy: THz ARCHBISHOP OF CANTER- | | 
ö 1. Bl Com. 229. 

BURY: THe Bishop or LonDon: PorkhAu, _ Fuſlice : 

Bruce, Mafter of the Rolls : ANDERSON, GawDy, WaTusre v, 

Fenner, KINGSMILL, WARBERTON,, SAVEL, DANIEL, YEL- 


' VERTON, and SNIGG, were aſſembled in the ſtar- chamber, where 


the lord chancellor, after a long ſpeech made by him concerning juſ- 
tices of peace, and his exhortation to the juſtices of aſſiſe, and a diſ- 
courſe concerning papiſts and puritans, declaring how they both were 
diſturbers of the ſtate, and that the king, intending to ſuppreſs them, 
and to have the laws put in execution againſt them, demanded of the 


Juſtices their reſolutions in three things. 
FixsT, Whether the deprivation of puritan miniſters by the high 3 ·[2vui4ãa = 


commiſſioners, for refuſing to conform themſelves to the ceremonies the church, may 
appointed by the laſt canons, was lawful ?!—Whereto ALL THE make conſtitu- 
JusTIC+s anſwered, That they had conferred thereof before, and tions for the 
held it to be lawful, becauſe the king hath the ſupreme eccleſiaſtical 5” — ie 
power, which he hath delegated to the commiſſioners, whereby they n 
had the power of depri vation by the canon law of the realm : and conform, it will 
the ſtatute of 1. Eliz. c. 1. ſ. 18. which appoints commiſſioners be cauſe of de- 
to be made by the queen, doth not confer any new power, but ex- — 8 
plain and declare the ancient power. And therefore they held it; Co. bor A 
clear, that the king, without parliament, might make ys ie and 4 Inſt 323, 
conſtitutions for the government of the clergy, and might deprive 323. 


them if they obeyed not; and fo the commiſſioners might deprive — Ray. 449. 


| them. But they could not make any conſtitutions without the king: Salk. 418. 

and the divulging of ſuch ordinances by proclamation is a moſt gra- Stra. 1056. 

| cious admonition : and foraſmuch as they have refuſed to obey, they 
are lawfully deprived by the commiſſioners ex officio without libel, et 4 


1060, 
1. Peer, Will. 


ore tenus convocadti. 


SECONDLY, Whether a prohibition be grantable againſt the com- #3+ 1 
miſſioners upon the ſtatute of 2. Hen. 5. c. 3. if they do not deli- c. 3. is to be in- 


ver the copy of the libel to the party ?—Whereto they all anſwered, tended where 
the ſpiritual 


ex officio (a) et ore tenus. 3 
Poſt. 388 Moor, 756. 
(a) See 13. Car 2. c. 12. 


Tunpry, Whether it be an offence puniſhable, and what To aſſemble tu- 


puniſhment they deſerved, who framed petitions, and collected 3 3 
0 -PTETELICC 0 


multitude of hands thereto, to prefer to the king in à public cauſe, ,.,;.; 
as the puritans had done, with an intimation to the king, that i | 
he denied their ſuit, many thouſands of his ſubjects would be diſ- drcb> of public 


contented ?—Whereto all the Juſtices anſwered, That it was an Frievances, is a 
high 1nutdemeas 


nour. Moor, 758. Noy, 101. 1. Bl. Com. 143. 4. Bl. Com. 147. 1. Hawk, P. C. 92. 309, 310. 
354- Dougl. 592. 


offence 


38 | Trinity Term, 2. Jac. 1. In B. R. 


3 —_—_ _ 


Mona offence finable at diſcretion, and very near to treaſon and felony 
pu. in the puniſhinent; for they tended to the raiſing of ſedition, re- 
| 1. H.wk. P C. bellion, an diſcontent among the people. To which reſolution all 
| 92. the lords agreed (a). | | 
Cowp. 485. 8 3 
And then many of tthe lords declared, That ſome of the 


ö . puritans had raiſed a falſe rumour of the king, how he intended 


— 
r. 


cs 
ti 


| king. tending to to grant a toleration to papiſts : which offence the Juſtices con- 
4 aliccore the al- ceived to be heinouſſy finable by the rules of the common law, 
b —— either in the King's bench, or by the king and his council; or now, 
1 indidiable gf. ſince the ſtatute of 3. Hen. 7. C. 1. in the ſtar-chamber (b). And 
| fence the lords ſeverally declared how the king was diſcontented with the 
| Poſt. 42i- Faid falſe rumour, and had made but the day before a proteſtation 
1 2. Roll Ab. 185. to them, that he never intended it, and that he would ſpend the 


4 Hl Com. 149. laſt drop of blood in his body before he would do it; and prayed, 


- . 
NIE EIT OT. ew 


— 
1 


— 


1 
Lb 
"4 

= 

C 
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x | I . C. that before any of his iſſue ſhould maintain any other religion than 
1 what he truly profeſſed and maintained, that God would take them 
j out of the world. 


| (a) By 13. Car. 2 it 1 e. 5 nopetition ſons at a time But under theſe regula- 
1 to the king or either houſe of parliament tions it is declared, by the 1. Will. & Mary, 
1 for any alteration either in church or ſtate ſt 2 c. 2 that the ſubject hath a right to 
ö ſhall be ſignea by above twenty perſons, petition, and that all commitments and 
f unleſs the matte: thereof be approved by proſecutions ſor ſuch petitioning are ille- 
| | three juſtices of the peace, or the major gal. See the caſe of Lord George Gor« . 
rt of the grand jury in the country, and, don, Dougl $592. . 

in London, by the lord mayor, aldermen, (6) This court is diſſolved by 16. Car. r. 

| and common-council ; nor ſhall any peti- c. 10. See 4. Bl. Com. 263. 422. Har- 
[ | tion be preſented by more than ten per- {eian M&S. vol. i, No. 1220. 1. 5 
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Michaelmas Term, 
2. Jac. 1. In the King's Bench. 


Sir John Popham, Kut. Chief Tuftice. © 

Sir Edward Fenner, Kut. 0 

Sir Francis Gawdy, Kut. . a 
Sir Chriſtopher Yelverton, Kit. 3 aſticts. 
Sir David Williams, Kut 

Sir Edward Coke, Kut. Attorney General. 

Sir Thomas Fleming, Knt Solicitor General. 


Eliz. Coupledike againft Heſter Coupledike. PS 


_ Kellan again/? Maneſby. PET 7 


CTION FOR WORDS ; for that the defendant, on the firſt An action lies 
of January 45, Eliz. in preſentia et auditu quamplurimorum for ſaying, 
ſubditorum domint regis, ſpake theſe words of the plaintiff : « Thou . Ihen art 
« art a thief, and haſt ſtolen my corn.“ After verdict, it was mov- On 1 223 
ed in arreſt of judgment, that the declaration is not good, becauſe the * — 2 
ſpeaking is alledged to be 45. Eliz. in præſentid ſubditorum domini re- may be alledged 
g:5, who peradventure none of them underſtood theſe. words; and ton 
otherwiſe it is not any ſlander.—Sed non allocatur : for thoſe words = pe ” 
. of _ in a e and not material, if — had been —— Ant 
er left out: and it in audi 
ys the words. e I IN Vide Poſt. 205 185 
SECONDLY, That the declaration, he ſpake thoſe wor . 
plaintiff, « thou art a thief, &c.“ = be ill; for 8 Gl 486 
ſpoken to the plaintiff, and not of the plaintiff.— Sed non allicatur.— Cro. Car. 199. 
ak being ſpoken to the plaintiff, they are ſpoken of him, and are all af con | 
THIRDLy, It was moved, that for theſe words an aQion li An 
— becauſe it may be, he ſtole his ſtanding corn, which is S f 276. 5 
elony, nor cauſe of action: as if he ſaid, “ Thou art a thief, Ry. 
« for 


” 
i 


— — — 
- 
, - 
- . 
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Kettaw (4 for thou haſt ſtolen my apples,” an action lies not for it ſhall be 
5 — intended of apples growing (a).—But it was held, that the words 
znr. were actionable; for ſtealing corn is intended reaped corn, and in the 


worſt ſenſe. Wherefore it was adjudged for the plaintiff. 
(a) Clark v. Gilbert, Hob. 331. | 


C 3. Southby's Caſe. 
In the Court of Wards, 
By the equity of HIS caſe was moved before PorHAu, Chief Juſtice of the Kings 
the 32. Hen 8. bench, ANDERSON, Chief 7 080 of the common pleas, and \ 
c. I. if land be. FLRM I. o, Chief Baron, aſſiſtants of the court of wards. 


ner ler fe, Oue Robert Southby ſeiſcd in ſee of land holden. in cavite of the an- 


remainder to nual value of one hundred pounds, in conſideration of the marriage 
the father for of Marmaduke his third ſon with Iſabel Newton, conveys part thereof, 
1 to the value of ten pounds per annum, to the uſe of Jabel the wife of 
his be = 8 his ſon for life, remainder to the ſaid Marmadube his fon for life, re- 
reverſion to the mainder to the heirs of the body of the ſaid Marmadule, nainder to, 
for in Je, the the right heirs of the ſaid Marmadute the ſon. Afterward Robert 
ee Southby the father died ſeiſed of the reſidue; and his fon ſued livery; 
the heir cs; Oh and afterwards Marmaduke the ſon died, Iſabel his feme ſurvived him, 


age, and not his his ſon being within age. 


So The queſtion was, Whether he ſhall be in ward for his body, liv- 
— 17% *37* ing, the mother, tenant for life ? | 
Co. Lit. 84. Ir WAS RESOLVED by them, and by Pr PER the Surveyor, and 


6. Co. 22 HEtsKoT the Attorney, that he ſhall be in ward, by the equity of the 
Moor, 738. ſtatute of 32. Hen. 8. c. 1. (a) Where two purchaſe to them 
and the heirs of the one, and he who hath the inheritance dies, his 
heir ſhall be in ward. So where the limitation is to the one for life, 
and the remainder to another in fee, he will be in ward by the equity 
of this ſtatute. And PoHñHAM faid, it was ſo reſolved in the caſe of 


one Wiſeman. 

(a) Now by 12. Car 2, c 24. all te- are taken away and diſcharged ; and all 
nures by knight's ſervice of the king or of tenures of honours, manors, & e. held ei- 
any other perſon, or by knight ſervice in ther of the king or any other perſon, are 
capite, and by ſoccage in capite of the king, turned iuto free and common ſoccage. 3. 
and the fruits and conſequences thereof Com. Dig. 413 


Can 4. Earl of Rutland's Cafe. 
; In the Court of Wards, 


12 conceſſit. OTE. At the ſame time it was reſolved by them in the Earl 

— 7. of Rutland's Caſe, that where there is tenant for life with re- 
Cont. 321. +. 3 : 4 2 ; 

3. Com. Dig. mMainder in tail, and he in remainder in tail levies a fine to the tenant 

240. for life and her huſband, upon a canceſſit tenementa, Cc. to the ſaid 


2. Bl. Com 353. huſband and * for the life of the wife, and dies after proclamations, 


M0 onFines. it is not any diſcontinuance or bar of the entail, but during the life of 
tenant for life; nor is it any bar or alteration of the entail after that 
eſtate determined. | 

Car 5. William Houſe's Caſe. 
| | In the Court of Wards. 
"A variancebe- KI the fame time, where a mandamus iſſued after the death of 
| tween a melivs | Willian Houſe, fr that it was found that he died ſeiſed in fee 


—— = uch lands in M. ſed de quo vel de quibus tenentur, c. ig- 


92i/ition of office, will not bar the title of the king, if the variance be immaterial. 2. Vezey, 555. Cowp. 
178. 229. 1. Term Rep 237. 240. 
norant 3 


„ 


a * 
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mrant; a melius inquirendum iſſued reeiting the ſeiſin found, and the Houses Cd. 
dying ſeiſed, ſed du quo vel de guibus, et per que ſervitia, tenentur ig- 5 
norant; ſo in the recital adds © et per que ervitia” more than is in 

the inquiſition ; and upon this-writ the ſeiſin is found as before, ſed de 

quo vel de quibus, vel per que ſervitia, tenentur 1gnorant. f 

The queſtion was, Whether the melius inguirendum be void by 

reaſon ef this miſrecital or not? or, Whether it be good to entitle 
the king to the wardſhipt | NT ; 

And IT WAS RESOLVED by them all, that this double 7gnoramus See the Year 
was ſufficient to entitle the king, and that it was not any miſrecital: Hook, a- Hen. 7. 
for when they find that de quo vel. de quibus tenentur ignorant, and it * 
is not found by what ſervices, it is thereby implied, that per guæ ſer- | 
vitia ignorant; ſoit is good enough: and if it were not to be fo in- 
tended, yet it is good enough; for the miſrecital is of a thing not ma- 
terial. | 

| Baude's Caſe. | 8 enen 


Hilary Nm 1. Fac. 1. Roll 11. 


AUD E was indicted upon the ſtatute 8. Hen. 6. c. 9. in this Vicarage houſes 
manner: Ad ſeſſonem pacis, &c. per ſacramentum duodecim ae within the 
am dh | ſtatutes of for · 
« juratorum extitit præſentatum, goed WILLIELMUS BAUDE nuper 41, entry and 
« de Moſton juxta Tutbury in comitat. Derbie, clericis, primo Julii, detainer. 
« c. vi et armis in unum meſſuagium exiſtens, THE VIC AK AGE 1. Sd. 101. 
« Houst in Moſton, prædict. ad tunc exiſtens liberum tenementum 4 2 > | 
« Hengict TRICK TT, vicar there, intravit, et ipſum HENRI- 1. Hawk. P. c. 
« CUM vi et arms ac manu forti expulit et diſſeiſtuit, &.?“ 281 286. | 
THe FIRsT EXCEPTION was, Becauſe it is ſaid “ per ſacramen- The omiſſion of 
&« tum duodecim, &c. and he doth not ſay & proborum et legalium Ho- Beef et le. 
43 * f 4 galium hominum 
minum. —Sed nan allocatur : for they ſhall be ſo intended, unleſs will not vitiate. 
the contrary be ſhewn. Jide 11. Hen. 4. pl. 41. and Eaſter poſt. 635. 


Term, 42. Eliz. Hamond's Caſe. 2» mn 
2. Hawk. P. C. 30 


% 
SECONDLY, for that it doth not appear in what county Afoffon is, An inditment 
for the words © in comitat. Derby“ refer to © Tut%try”,—But it was ry 4 the 
held by PornAu, that they ſhall be intended ane entire name.— on in A junta 
» N in comitatu D. 
GAWDY ? contra therein. But they all held, that although they be ;, ſuſſiciently 
ſeveral names, yet © in the county of Derby” ſhall bg referred to them certain. 
both. 2. Hawk P. C. 
314. 1. Term Rep. 3 16, 


THIRDLY, becauſe it is not ſhewn when the expulſion was, for an indiment © 
they want the uſual words, © ad tunc et ibidem;” ſo it is not certain: held good with» 
as in 6. Edw. 6. : Dyer, 69. an indictment, that ſuch a day n 
vear © inſultum fecit, et cum quodam gladio feloniouſment percuſſit, &c.“ pg, 362. 


becauſe it is not ſaid ad tunc et ibidem, it was ruled to be ill: ſo here. 


Velv. 28. 


But Gawpy ſaid, that the reaſon there is, becauſe the offences 2 p. c. 


are of ſeveral natures, viz. the aſſault being a treſpaſs alone; but in 263. 
an indictment of treſpaſs, as here, it is otherwiſe : ſo in a declaration. 
Whereupon rule was given that it was good, and the reſtitution was 


Hall 


awarded. 
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C7. Hall again Fettyplace. 3 
| 85 Eafter Term, 2. Jac. 1. Roll 292. | 
* ROHIBITION 28 Kos he = ſeiſed in re 2 
nf three acres of meadow infrg parochiam de Sunzing ; an 
Enn uelte within the ſaid pariſh there 12 225 
make the graſs any meadow within the ſame pariſh have uſed time whereof, &c. 
of the ff bar to cut down the graſs upon ſuch a meadow growing at their Proper 
ein coſts, and the ſaid graſs to ted and ſhake abroad, and the ſaid graſs 
coſts, and to de- ſo diſperſed and caſt abroad, to gather into weoks and windrows, 
liver thetithe of and to put into ſmall cocks ; et po/t primam circumlationem inde, the 
= — — tenth cock inde to ſet forth for the parſon or his farmer, in ſatisfac- 
af the l, tion of all tithes, as well of the firſt mowth as of the latter mowth 
mowth. of that meadow for the ſame year; which the parſon, &c. had 
Poſt. 116. uſed to accept, &c. and alledgeth in fact, that he did fo in ſuch 
a year, and that the defendant ſued him for tithes of the latter 

Yelv. 86. aa | | 
7. Roll. abr, mouth, &c. | | . 2 
640. 648. | 
Moor, 758.911. The defendant hereupon demurred : and it was moved for him, 
oo Car. 403. that this preſcription was not good, becauſe there is no more given 
Lach 46 to the parſon than he ought to have; for by giving to him the 
Cro. Eliz 21. tenth cock, it is that which the law: appoints, and therefore cannot 
139. 27 be recompence for another thing: for the tenth of the hay of the firſt 


* = — mowth cannot be ſatisfaction for the tenth of the after-mowth. 
5. Bac. Abr. 74. 0 
Dougl. 204. 


9 C 
=... "1 
* d _ 


But becauſe it was alledged, that he at his own coſts had tedded 
and ſhaken it abroad, and gathered it into weoks and windrows, and 
made it into little cocks, and ſo was at a greater labour and charge 
than the law appoints, and the parſon hath benefit by the ſaid la- 
bour, it is a good cauſe of diſcharge. Anda precedent was ſhewn 
in Eafter Term, 37. Eliz. Roll 284. in this court, Aubrey v. John (a), 
parſon of Barghfield in Berkſhire, where it was ſurmiſed, that 
every inhabitant there hac uſed to cut down the graſs in the mea- 
P dows at the firſt mowth, and at his coſts he made it into hay, and 
to ſet forth the tenth cock of hay in ſatisfaction of the hay coming 
as well of the firſt mowth as of the latter : and it was adjudged to 
be a good bar for the tithes of the latter mowth ; which was held to 
be all one with the caſe in queſtion. | 


| Poenam, Chief Juſtice, ſaid he had known it to be reſolved, 
2 7* that of right, without any ſpecial cuſtom alledged, no tithes ſhall be 
C J. accord. Paid for hay of the latter mowth ; for the rule in our law is, that 
Z. C. E. Park- tithes ſhall be paid ex annuatis renovantibus ſimul et ſemel. Where- 


os MS. fore, without view of any precedents, or hearing argument therein, 
they agreed that the prohibition ſhould ſtand. | 


(0 Cro. Eliz, 660. 


{ 
\ 
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| Gerrard againſt Holland. ON gp 8 
CTION ON THE CASE ; for that the defendant at i ſpake In words laid in 
theſe words of the plaintiff: Thou art a thief.” one place, and 


juſtified at an- 


The defendant juſtifies, for that at D. within the ſame county , „ 
the plaintiff ſtole two ſheep. — — on rn 
The plaintiff replies, “ de fon tort demeſneg&c.” And iſſue being from both is 
thereupon joined, the venire facias was awarded tam de . quam de ym vs 
D. where the juſtification was made; and found for the plaintiff, and 11. Og 

adjudged for him. | Re RE 
ERROR was thereof brought and aſſigned, Becauſe the venire fa- Cro. 18 $50 

cias ought to have been from D. only, where the iilue was, and not 1.Com.Dig 324. 

from both places. | | 2. Term. Rep. 
Sed non allecatur : for although it might have been well awarded 238. 

from D. only, yet being ——_ from both it is well enough, be- 

cauſe both matters are to be enquired of; whereof thoſe of the v1/ne 

of M. may have the beſt notice. Wherefore the judgment was af- 


firmed. Vid: 5. Edw. 4. 21. Hen. 6. 


Dent again Oliver. | Cars 9. 


CTION ON THE CASE; ſuppoſing that he was ſciſcd in In an aQion for 

fee of the manor of Hallington, and of a fair to be held there diſturbance of '_ 
| every Aſcenſion Day; and that the defendant diſturbed him to take ball, £90 SRI 
toll, &c. Ihe defendant pleaded not guilty ; and found againſt him. fpecial title. 

And it was now moved, in arreſt of judgment, that the declara- Poſt. 46. 70. 86. 

tion was not good, becauſe he doth not ſhew a title to the fair by 122 ah. 
grant, nor by prefcription ; ſo he hath not any cauſe of action. _ — — 
Head non allxatur : becauſe it is but a conveyance to the action, and 575. ane 
is not any claim thereof as to the right, as in a quo warranto (a); 2. Vent. 186. 
and therefore the declaration without ſpecial title compriſed therein is . 


good. Wherefore it was adjudged for the plaintiff. 4 2 


175. * 
| Skin, 213. 621. 3 Lev. 266, Carth 85. 8, Co. 87. 1 Salk. 22. 360. 1. Burr. 440. 4. Bac. Abr 112. 
| Cowp. 454. Ld. Ray. 392. 3. Will. 408. Dougl. 665. Cowp. 665. 

| | (a) Strange, 102. 


King's Caſe. | Earn 10 


Hilary Term, 1. Tac. 1. Roll 479. 
RROR; for that a writ of habeas corpora with nifi prius being judgment re- 
awarded, a writ.of ſuperſedeas was granted and delivered to the veried, becauſe - 
ff, for ſtaying the return of the writ; and he, notwithſtanding, te — 
returned the writ of habeas corpora at the aſſiſes, whereupon the Pr uti 
trial was had, and judgment accordingly.—And 1T WAS HELD to after a /uper/e> 
be a manifeſt error, as the proceedings in an inferior court after 4 delivered. 


habeas c i i . Yelv. 57. 121. 
—_ orpus G wien a procedendo, Wherefore it was re- Cr Cal 261. 


4. Bac. Abr. 672. 2 Hurk. P. C. 418. t. Term Rep 273 = 
| we - 
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Caze 11. Elinor Pigot again/# Thomas Pigot. 

3 EPLEVIN. The defendant avows for rent (a) ; for that 
ander a gran N Zlinor Enderly was ſeiſed of the place WARE in fee, and 
a rent - charge took one Thomas Pigot to huſband, and had iflue by him Jobn Pigot, 
from B. to and died; and Thomas Pigot being tenant by the courteſy, the re- 
— — verſion in fee to yon Pigot; and the ſaid Fohn Pigot granted a 
A. in fee ; the rent-charge for lite to the defendant ; and the death of the 
plaintiff may tenant by courteſy, and ſo avows, &c. 


kd The plaintiff replies, that Elinor Enderby was ſeiſed in tail, and 
tail, and that it ſo conveyed it to Jahn Pigot in tail, and that ohn granted the rent, 


deſcended to g. and died, and that the land deſcended to the defendant's wife, as — 


preſcription for 


n al, ABSQUE HOC that Elinor Enderby was ſeiſed in fee: 


ſeiſin in fee b . 
B. although : hereupon they were at iſſue, and it was found for the defendant. 


ſeifin by 4. is Tt was now moved in arreſt of judgment, that this iſſue was not 
= AF = 2 well joined : for the ſeiſin in fee of the grantor ought to be traverſed, 
iſſue joined on and not of an anceſtor ee for that is not material; but 
ſuch a traverſe how the grantor was ſeiſed is only material: therefore the iſſue taken 
had been imma- is ill, | 


terial, it 18 aid- ; Ren bl | 
ed, after verdict, GAwpv, 2 was of that opinion.— But ALL THE OTHER 
4 


by 32. Hen. 8 Jus tricks held, that in regard the ſeiſin in fee is ſpecially alledged in 
—_ ans Gas. Elinor Enderby, and the conveyance of the ne e to John Pigot, 
681. as it ought to be of neceſſity (for otherwiſe the reverſion cannot be 
ite: 52.50; conveyed to him), therefore the ſeifin alledged in her might be well. 
Dyer, 107, traverſed ; and if it be not an apt iſſue, yet it is aided by the ſta- 
6. Co. 34. b. tute of 32. Hen. 8. c. 30. (Y): for it is an iſſue, although it be 


Cro Eliz. 470 iſſue. i 1 ed ac ingly f. 

Gro Car: 494. not an apt iſſue. Wherefore it was adjudged accordingly for the 
Hard. 40. 69g. 2VOWAnt. 8 | 
1. Lev 196. 1. Saund. 227. Ray. 458. B. R. H. 341. 1. Com Dig. 332. 5 Com. Dig. 115. 
4. Bac Abr. 58. 5. Bac. Abr. 293, | 


(a) By 11. Geo. 2. c. 19. f. 22 de- mains due; ox THAT the place where 
fendants in replevin on diſtreſs for rent the diſtreſs was taken was parcel of ſuch 
may avow generally. that the plaintiff or certain tenements, held of ſuch honour, 
other tenant of the lands and tenements lordſhip, or manor, &c &c. without fur- 
whereon ſuch diſtreſs was made, enjoyed ther ſetting forth, the grant, tenure, de- 
the ſame under a yrant or demiſe at ſuch miſe, or title of landlord; leffor, or owner 
2 certain rent during the time the rent of ſuch manor. 
diſtrained for was incurred, and ilill re- (%) Sec alſo 4 & 5. Ann. c. 10. 


cas 12. France again/t Tringer. 


In-pleading a OO: The defendant juſtifies, for that he had common 
. for all his beaſts levant et couchant in the place, &c. by pre- 
mon, the want ſeription, and put in the ſaid cattle utendo communia, & c. 
1 The iſſue was upon the preſcription, and found for the defendant ; 
were vant e: and exception was now taken, that becauſe he not aver that his 
by the ſtatute. Sed non allbcatur : for the want of averment is aided by the ſtatute 
1. Saund. 225. Of jeofails. Wherefore it-was-adjudged'for the defendant: | 
2. Lev. 23. 1. Com. Dig. 331. Sed vide 5. Com. Dig. 91. and 337. 3. Bl. Com. 394. 


Sec 21. Jac. 1. e. 13. 16. & 17, Car. 2. e. 8.; and 4. & 5. Ann. c. 16. 
| Wadhurſt 
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Wadhurſt againſt Damme. | Cavs 13. 
Trinity Term, 2. Fac. 1. Roll. 


RESPASS for that at Etonbridge, in the county of Kent, he in treſpaſs, a 

killed his dog, being a maſtiff dog. The defendant pleads, 8 if 
that Sir Francis Willoughly was ſeized in fee of a warren bee need 
in D. within the ſame county, whereof he is and then was warrener, onlytraverſe the 
and that his dog was divers times 1 conies there; and there: place in which 
fore he finding him there, tempore quo, &c. running at conies, he —_— | 
there killed him, ABSQUE hoc that he is guilty at Etonbriage prout, ; nie killin 7 
&c. And it was thereupon demurred, maſtiff dog in 


FissT, Becauſe he traverſed the place only, and doth not tra- the warren, to 
| prevent his de - 


verſe all other places. ade 
SzconpLy, For the matter of the juſtification. | — = 4 
But ALL THE Cour held, that the traverſe was good, when za. 463. 
his cauſe of juſtification is local, and that he needed not alledge 2. Roll. Abr. 
any more than that place. Alſo that the matter of juſtification is $97. . 3 
good; becauſe it being alledged that the dog uſed to be there kill- J Sund 54 
ing conies, it is good cauſe for the killing him, in ſalvation of his 3. Lev 28. 33. 
conies; for, having uſed to haunt the warren, he cannot otherwiſe 1. Sid 336. 
be reſtrained. Cos: OE 
YELVERTON doubted thereof, becauſe it is not alledged that the, Com. Dig. Fe 
maſter was ſciens of that quality, or had warning given to him 395. 
thereof. 4. Bac. Abr. 
PorhAu. The common uſe of England is, to kill dogs and cats —_— 
in all warrens as well as any vermin; which ſhews that the law 4 263. 
hath been always taken to be, that they may well kill them: fo the pougl. 747. 
Juſtification is good, —Wherefore it gle was adjudged for 
the defendant. | : 


See ＋ and 23. Car. 2. c. 25, 5. Anne, c. 14. ſ. 4. 3. Geo, I. c. II. and 16, Geo. 3. c. 
30 I 9 ; 


Hargraves again/t William Rogers. „ 

21 FOR SIXTY POUNDS; for that in the common pleas, if two perſons 

in Michaelmas Term, 42. Elix. John Rogers, and Miiliam Rogers bind themſerves 
the defendant, and John Ii od, acknowledged that they were indebted 2 —__ vi 
to the plaintiff,” v:z. the ſaid Fohn Rogers, in one hundred and twenty _ ee 16 
pounds, and the defendant, and John [il od, et uterque eorum, in joint and ſeve- 
Iixty pounds; that if the plaintiff ſnould bring debt of ſixty pounds ral, and may be 
againſt Rogers before Oftabis Hilarii next following, in the com- — _ 
mon pleas, he within eight days after warning ſhould appear — 
by himſelf or attorney, and, if he were condemned, ſhould ſa- obligors.— 
tisfy the debt, or render himſelf to the priſon of the Fleet, there Poſt. 60 © 
to remain until he ſatisfied : and alledged in fact that he, 28th Oc- Yelv. 52 
tober 24 Eliz. brought a writ of debt of ſixty pounds, returnable 2. Roll. Abr. 
Hab. Martin, following, in the common pleas againſt John 148 
Rogers ; and that the plaintiff and defendant appeared at the day by Dyct, 310 350. 
their attornies and it was fo far proceeded in the ſame court, G. Blk 729 
that it was adjudged, that the plaintiff ſhould recover his debt of Hard. ws 
Iixty pounds, and five pounds for coſt: and that he ſued a capias 
ad ſatisfaciendum — the ſaid John Rogers; and notwithſtandin 
he had not yet paid the condemnation, nor rendered his body, — 
ocrio accrevit, c. The defendant hereupon demurred : auſe | 
this action is brought againſt William ; only, whereas it 
„ _ - ought 


' 
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HaRGRAVEs ought to have been brought jointly againſt him and Wood for it is a 

againſ® joint bail, and not ſeveral. —Sed non allecatur : for the words utergue 

MENS. recognovit, &c. ſhew that it is a joint and ſeveral bail, and the 
action may be brought againſt the one ſolely. 1 1 % 

, SECONDLY, It is not ſhewn that the writ was ſerved, nor that 

Matter which it was returned, nor that the plaintiff declared, nor how the judg- 


Oy act was. But it was thereto anſwered, that inaſmuch: as it 


addion need not is alledged that both appeared at the day of return, and that taliter 
be eſpecially al. procęſſum fuit, that the plaintiff had recovered, it was ſufficient, 
ledged,—Ante, ft; but a conveyance to the action, and collateral thereto, 


Poſt: 52. 98. Vide 34. Hen. 6. ig. Hin, 6.—And of that opinion was TH 


351. 567. 630 WHOLE COURT. 
Tel 16. Plowd. 65. Co Lit 303. | | | ; 
It bail be bound THIRDLY, Becauſe it is not ſh:wa that the plaintiff gave 
in a recogni- warning of the action brought, for the recognizance is to ap- 
zance that the pear within eight days after warning; and if he were condemned 
appear in ehr £odem placito, that he ſhould ſatisfy it, &c, fo the action which 
days after wern-Ought to charge the ſureties ought to be ſuch whereupon: judg- 
, it muſt, in ment is after warning: and if he appears without warning, and 
r ſuffers a recovery, it is not within the condition; and it ought to 
—— be an actual warning by the party, and- the ſheriff's ſummons is 
that the defen- not ſufficient; as 11. Hen. 4. pl. is, that upon a covenant: to levy 
dant was wara-a fine upon warning, it is not ſufficient to ſhew. that he was ſum- 


"+" D . 
ed; for it is a moned by the ſheriff. — But it was thereto anſwered, that this con- 


care een dition ſtands upon two parts; the one to appear within eight 
Poſt. 500. 97, days after warning; the other, if he be condemned in this action, 
2. Lev. 229, to pay the condemnation, or render himſelf to priſon, &c. which 
Yelv. 53, are diſtinct clauſes; and if the breach had been aſſigned upon the 
r. Term Rep. firſt, then warning ought to have been ſhewn : but it is admitted, 
645. that he appeared well enough as for -the time; and the breach is 
aſſigned upon the laſt clauſe, that being condemned he had not ſa- 
tified, &c. and therefore he necded not ſhew any warning, when he 
takes not any advantage of the firſt part. 

FENN+tR and YELVERTON were of that opinion: but Gawpy, 
WiLLIiams, and PorHam, held it to be a material exception, be- 
cauſe it is as a condition precedent, which firſt ought to be alledg- 
ed to be performed; and if he be condemned in ary action where 
| h he appears without warning, it is not ſuch an action as is within 
* | the condition of the recognizance, and the bail is not anſwerable 


; 1 | for it, being a ſtranger thereto, Wherefor: for this caule rule 
1 was given, that judgment ſhould be entered for tue defendant.— But, 


— — 


by direction of the Court, the action was diſcontinued; and the 
defendant appeared to a new action. | 


Cant 15. Burſer againſt Martin, vc Purſer againſt Walter, | 
In treſpaſs 4 RESPASS. Quare equum cepit d perſand of the plaintiff, The 
1 = N defendant pleaded Not Guilty, and it was found agzinſt him. 


* a 99 a 
* * * 6 *. * 

— TO. — 2 —— ee. X. 
4 ww” a * 5 0 « 


| 
| * 16 maggie for otherwiſe it may be that the plaintiff had not any cauſe of 
[ firuBtive poſſeſ. action, if he had not property or poſſeſſion: and it may be, for 


perty 

8. N 26. Moor, 451. Cro. ar. 544. 3. Lev. 190. 1. Brownl. 192 Lev. 20. 176. 1. Sid. 185. 

4 nod. 15. 1. Vent. 278. 2. Saund. 379. Salk. 6.0 1. Sid. 184. 2. Show. 395- Ld. Raym 239. 
t. Strange 1023 Bl. Rep. 980. 1. Term Rep. 430. | | 
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and had paid two-pence halfpenny for every cow, and one penny 


* 
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awpy, FENNER, and YELVERTON, were of that opinion; | Buzs:n 
nn that the declaration cannot be aided by intendment, but ought \ 8 
be certain. | | N 

" Parmane and WILLIAMS # contra: becauſe it being alledged 

quid cepit a PERSONA, it is neceſſarily to be intended that he had 

poſſeſſion. Wherefore, &c.— But notwithſtanding, afterwards, 

upon a ſecond motion, for the reaſons aforeſaid, it was adjudged 

for the defendant. | : 


Fiſher again/t Richardſon, ExecuToR, &c. Cazx 16. 


Hilary Term, 1. Fac. 1. Roll 732 


SSUMPSIT. For that the teſtator was indebted to him by Forbearance is 
ſingle contract, and the defendant being executor, and, having * 829d conlide. 
ets in his hands to fatisfy all debts and legacies, aſſumed, that, rain N 
if he forbore to ſue him until ſuch a time, he would pay (a); and againſt an exe- - 
alledgeth in fact, that he forbare and had aſſets, &c. And here- cutor with af 
upon the defendant demurred. ls en form 5 
HEDLEY argued for the plaintiff, that inaſmuch as the teſtator lor. 
was chargeable at the common law in an afſumf/it (as hath been Poſt. 273. 397. 
adjudged), the duty remains, although he be dead. And although 644. 613. 
no 2 on of DEBT lies againſt the executor, becauſe the teſtator | 
might have waged. his law; yet an action upon the caſe lies, with Yelv. 55. 
an averment of aſſets to ſatisfy, as the caſe is of Norr v. Read; 22 


and if in this caſe debt be brought againſt the executor, if he 8 fg 187. 


pleads non debet, he ſhall be charged; therefore the ſtaying of the Ray. 372. 

ſuit is ſufficient conſideration to ground this action: and here he 1. Com. Dig. 
might have been ſued in chancery, the ſtaying whereof is good 28 Yar 
cauſe of aſſumpſit. | | 3 1 * bo bs 

And of this opinion was THE WHOLE COURT, without argu- .. 
ment. Wherefore it was adjudged for the plaintiff, Cowp. 292. 

| | 375. 

(a) By 29 Car. 2. c. 3. f 4 no action randum or note thereof ſhall be in writing 
ſhall be brought whereby to charge any ex- and ſigned by the party to be charged 
ecutor or adminiſtrator upon any ſpecial therewith, or ſome other perſen by him 
promiſe to anſwer damages out of his on lawfully authorized. 

e ſlate, unleſ. the agreement, or ſome menio- 


Webb againſt Sir Henry Warner. Ca 17. 


TDROHIBITION. The cafe was, that Sir Henry Warner libel- , lay perſon 
led in the ſpiritual court for tythes of rough hay growing in cannot preſcrive 
the marſhes and fenny lands of 14:/den-hall. in non d.ciman io; 
The plaintiff brought a prohibition, ſurmiſing that there were 8 = —_ 
two thouſand two hundred acres of fenny land within the pariſh, hs fodder 
and fix hundred acres of meadow; and that the pariſhioners paid gathered in the 


tythe of hay and grain growing upon the meadow and arable land, — — 2 


for every cal And becauſe they had not ſufficient graſs within 


the pariſh to ſuſtain their beaſts in winter, they uſed to gather Moor. 68: . 
this hay, called fenny fodder, for the ſuſtenance of their Ye 4 for Cre lis 455. 
the better increaſe of their huſbandry; and for this cauſe had been 3. Com Pig. 94. 
always freed from the payment of tythes, &c. | Bo 2006 bara 
It was hereupon demurred in law; and, after argument at the 2 
bar, adjudged for the defendant, that this ſurmiſe was not ſuffi- Ld hg: 243. 
cient 359: 977- 


* 


Jpeftant. que omnes alias decimas nuper monaſterio de Bury Sancti Edmundi quon- 
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wers cient; for one may not preſeribe in non decimdnde. And in that It is 
get alledged they beſtowed it upon their cattle there, &c. and for this 
Sir Hane cauſe did not pay tythes, that is not any cauſe of diſcharge; for 


CT . , 
= 
_— 


- 
a fy 
ma. = 2 
r 


- nt LR 
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WARNER. ſo they may preſcribe for corn ſpent in their family, or for corn 
given for provender to their cattle, whereby no tythes ſhould” be 3 

paid. Wherefore it was adjudged an ill ſurmiſe, and conſultation 1 

was awarded. | 2 5 g 

| = 

6 . . . — 

Casx 18. Barker againſt Sir Nicholas Bacon. 2 
TE vp 


tythes infra do- upon demurrer, That gueen Elizabeth, in the thirty-ſeventh year 
e de B er reign, granted, by her letters patents, to SIR NICHOLAS 
bree „„ Bacon, omnes et omnimodas decimas granorum, herbagit, lactis, ag- 


monaſterio de B. nor um, vitulorum, c. infra dominicum de Bury Sancti Edmundi, ac etiam 


By a grant of Pier immer, to ſtay a ſuit for tythes. The caſe was, 
h 


e foervt dn ſpeftant. et que collectæ fuerunt per ELEEMOSYNARIUM of the 
Danton ggf aid abbey. 
e, the By reaſon of this patent Sir Nicholas Bacon claimed the petty 
rythes infre de- tythes of lambs, &c. in Bury. | 5 
— 3 The plaintiff claiming them by a ſecond patent from the queen, 
belledted by uz averred that no tythes were collected by THE ALMONER, except 
Arrows of tythes of corn. a 
the abbey ; for The queſtion was, Whether the ſmall tythes ſhould paſs by the 
I. _ firſt words, or be reſtrained by the laſt words, « et gue collectæ 
reſtrictive uerunt per ELEEMOSYNARIUM ?” it being averred and confeſſed 
words at the end by the demurrer, that no tythes were collected by THE ALMONER, 
—— except tythes of corn. | Bol 
a — After argument at the bar, it was reſolved by THE wHoOLE 
firſt —Poſt. 51. COURT, that all tythes infra dominicum de Bury paſſed by the 
firſt words, and they are not reſtrained by the ſecond; for they 
S. C Moor, are granted particularly and indefinitely, and without reſtraint, 
ot Yelv. 82, and therefore the reſtraint comes only to the laſt clauſe, which is 
20. Aſſiſe 3 general, © ac omnes alias decimas ditto mongſteris nuper ſpettant,” and do 
. Edw. 3, not extend to the firſt clauſe, which comprehends in itſelf conve- 
5,5 nient certainty. And it is not like to the caſes of Hall v. Pert (a), 
er, 87. 204. and -Bozonn's caſe (b), reported by MR. ATTORNLEyY : for there 
p. 745. © the ſentence being, omma illi meſſuagia in tenurd B. ſituat. in IV. 
Dougl. 323. Cc.“ every part thereof ought to be true, otherwile nothing paſ- 
ſed; for illa is not ſerved until the end of the ſentence, and it is 
all but one intite ſentence, and no part thereof is vain : but here 
the ſentences are diſtinct, and the reſtraint refers only to the Jaſt 
ſentence. And this - caſe is the ſtronger, for the ſecond ſen- 
tence is, «© ac omnes alias decimas,” which refers that it is other 
tythes than what was intended to paſs by the firſt ſentence. Alfo 
it is more general than the firſt ; for the firſt extend only to tythes 
in Bury; but the ſecond is of all tythes nuper 18 manaſterio 
de Bury, which is ubicungue; and therefore hath that reſtraint, et 
que collectæ fuerunt per ELEEMOSYNARIUM., Wherefore for theſe 
reaſons it was adjudged for the defendant. 
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Coke againſt Bullock. ITT ; 
Hilary Term, 45. Eliza. Roll 848. . | 


RESPASS. Upon a ſpecial verdict, the caſe was, That Cote it a teſtator de- 
24. Eliz. deviſed his land to his ſiſter in fee; and twelve years viſe lands in fee 


after let the ſame land by indenture to the ſaid ſiſter for ſixty years, and afterwards 


HOES . leaſes the ſame 
to commence after his death, and delivered the deed to a ſtranger to jands for —— 


the uſe of his ſiſter, which ſtranger did not deliver it to the ſiſter till to the deviſee, 
after the death of the deviſor; and ſhe never agreed thereto, but to commence af- 
claimed by the deviſe : and, Whether the making of this leaſe was a ter the teitator s 


; FH. i th, it is a re- 
countermand of the will or not? was the queſtion. 8 


* 


deviſe in toto, though the indenture be delivered to a ſtranger, and not made known to the deviſee 
till after the death of the teſtator —Poſt. 497. 691. | A 
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TANFIELD argued for the plaintiff, that it was a good coun- i Eliz, 9. 
termand ; for it is to the ſame -perſon to whom the deviſe was, Fel, We 
and to begin at the ſame time, and ſo ſhews his intent to be altered; Plowd. 451. 
which is a revocation : but peradventure if he had made a leaſe to a Lane, 118. 
ſtranger, or to begin preſently, it had been otherwiſe. A revo- — on 23. 
cation may be by word, or by way of act; as if he make a new Moor. 440. 
will without writing; for that ſhews the alteration of his intent. — 1. Roll. Ab. 
Vide Dyer, 143. & 310. 44. Edi. 3. pl. 33. Montague v. Jef 616. 
feries, 40. Elix. | ; | 2288 

Nichols # contra ; for that it is not here an expreſs, but an im- apt Eq 
plied revocation; and it may be, he * her election to have the cafe 410. 
fee or the term, becauſe he delivered it to a ſtranger, and ſhe 2. Vern. 209. 
agreed not thereto; as in the caſe of a deviſe to one in fee, and 1. Vern. 329. 


. . . _ 2 405. 241. 
after in the ſame will to another in fee, they are jointenants ; and; Peers Will. 


it is not any revocation, for his implied intent doth not ap- 163. 
pear to revoke it; no more doth his intent here, but to leave her at 2 Ack. 21. 
liberty. | f 593. 
iverty | 1. Salk. 158. 
5 ; es : 2. Vezey, 418. 
But ALL THE CourrT held, that it was a good revocation of the gr ann 
whole eſtate : for both theſe eſtates cannot ſtand in her to begin at Cowper, 87. 34. 
one time, whereby his intent appears to be altered, and to give her 739: 158. 
r 2 3. Com. Dig. 
a leſſer eſtate, But by ALL THE JusTICEs except W ALMSLEY, if To 


ſuch a leaſe had been made to a ſtranger, it had not been any revoca- 5, Bac Abr. 


tion but for the term. 523 to 538. 
x | Powel on Dev. 
WALMSLEY held, that in regard it is an entire deviſe, it is a revo- vos 


; l i Dougl 31 75. 
cation for all: but the deviſe of a manor, and after a leaſe, or a de- " . 


viſe of part thereof to another, is no revocation for the reſidue; for 
they are ſeveral, and may be ſevered. | | ' 


But in the principal caſe they all agreed, that it is a revoca- 
tion; for the eſtates cannot ſtand together: but if it had been made 
to her to begin preſently, or futurely in his life- time, that had not 
been any revocation; for it might have determined in his life, and 
have well ſtood with his will. —Wherefore. it was adjudged for the 


plaintiff, | 
See 29. Car. 2. c. 3. ſ. 6. Poſt. 115, 116. in notis.. 


Biſhop 


| 
/ 
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ca 21. Biſhop and Jurdain again Viſcounteſs Montague. 
| Eaſter Term, 42. Eliz. Roll 130. 


If beaſts be ROVER. Upon a ſpecial verdict, the caſe was, That the de- 
wrongfully ſeiz- fendant's bailiff ſeized the beaſts for an heriot, whereas there 
ed for an heriot was not any due, whereto the defendant agreed, and converted 
the owner m7 them; whereupon the action was brought. Ihe ſole queſtion was, 
_ 15 5 Whether he ought to have this action, or an action of treſpaſs ? for 
| paſrat — toes they all agreed, that treſpaſs lay by reaſon of her agreement. 

tion. Poſt. 130. | 


PS 


FosTER, for the plaintiff, argued that this acon well lay ; for 
| — — it is at his Aeon whether he will admit himſelf to be out of 
x Roll. Ab poſſeſſion or not, for he might have had a replevin if he would; and 


105. in this action the trover is not traverſable, but the converſion only is 
Clayton, 113: material. | 
4. Co. 94. 


r. 89. ; | : | 
1 Salk 11. HERNE ? contra; becauſe the property is gone by the taking, ſo as 
Nod 3. he cannot diſpoſe of them, 6. Hen. 7. and here the proper action is 


1. Burr. 23, 24. 
1. Term Rep. 


475. | WaRBERTON accord.; for treſpaſ and trover are contrary actions: 


eee Rep. for it cannot be, that he ſhould have property and no property, at one 


c. and the ſame time. And there is not here any word of the writ true; 
B. 13. for he hath not any property at the time of the converſion, 27. 4. — 


2 
* . n . 
=, f al, 1 £ > 2 
a : ag . a . , — 1 
oF 3 3 2 F 4. i... E- eÞ TY <——— — * 
11 1 2 W ae bd, * —_ n - N 
* = = Y PT 0 r <a = N EY 


And of that opinion was DANIEL. 
But ANDERSON, WALMSLEY, and KINGSMIL, 2 cantra; and 
that he had election to bring either of the actions at his pleaſure.— 
Wherefore it was adjudged for the plaintiff. 
Carr 22- Doctor Atkins againſt Longvile. 

Eafter Term, 44 filiz. Roll 518. 1 
If the king by RESPASS. Upon a ſpecial verdict, the caſe was, King Heu; Wl 
indenture 2 the _— ſeiſed of the manor of Bradwell, and of divers 
* ho ther, lands in Bradiuell, parcel of the priory of Sheen, by indenture under 4 


nothing paſſes THE GREAT SEAL, bargains and ſells to Longuile the monor of 
by the common Aradwell, and all his lands in Braatoel, and covenants to 2 
_ 2 — aſſurance by patent under His GREAT SEAL, rendering fifty-one 
3 4. 16.for he {billings rent, et tenendum by the tenth part of a knight's fee, &c. 
cannot be ſeized Afterwards in 34. Hen. 8. the king, by patent under THE GREAT 
to a uſe.—Poſt. SEAL, grants to Longvile the manor of Bradiuell, and all his lands 
Mor 681. in Bradwell and elſewhere in the county of Bucks, dicto manerio 
bpDpectant. Queen Elizabeth, ſuppoſing that the lands in Bradwell 
which were not part of the manor, had not paſſed, &c. granted 
them to Doctor Atkins : and; Whether they paſled by the firſt inden- 

ture, or ſecond patent ? was the queſtion. +; 


After argument it was RESOLVED for the defendant, that they 
ed by the firſt indenture ; for although it was held, that neither 
y the common law, nor by the ſtatute 27. Hen. 8. c. 16. lands 
can 3 from the king by indenture of bargain and ſale in- 
rolled, becauſe there cannot paſs any uſe; for the king cannot 
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pe ſeiſed to an uſe, as 5. Edio. 4. pl. 7. Edu. 4. and Plow!. 238. Arxing : 
yet it hereby appears, that the intent Nee king was to paſs it. And of. ap 
the ſtatute of 34. Hen. 8. c. 21. makes all the king's grant by pa- | 
tent or indenture to be , vhich otherwiſe were not good: where- 
fore it is aided by this ſtatute, | N 
Alſo ſome of them held, that they paſſed by the laſt patent; for By a grant of 
when he granted the manor and all the lands in Bradwell et alibi, all Naber A. 
Sc. difto manerio ſpeftent. thoſe words ditto manerio ſpeftant. do not 2 —— 5 
extend but to lands alibi in dicto ctmitat. Buck. ; and they do not the abbey of C. 
reſtrain the words ac omnia terr. in B. which are diſtinct by them- the cliuſes are 


ſelves. —Wherefore it was adjudged for the defendant. diſtin a od the; 
wad in .“ are not reſtrained by thoſe which follow. Ante, 48. 4. Com Dig. 387. Dougl. 323. 


Holloway againſt Watkins. 25 | _ Catz 23. 


JECTMENT for an houſe adjoining to Serjeant's-inn in Fleet- If money be de- 
Atreet, and depending upon the ſame title. Upon a ſpecial _ 72 LW 
verdict, the caſe was, The dean and chapter of York had deviſed to ra ney Sa 
them by one Dalby four hundred pounds, to the intent to find a and they enter 
chhuntry in their church perpetually, and an obit for the ſoul of into an obliga- 
Dalby, and that the chauntry prieſt ſhould have forty-eight marks e mn 3 
yearly, &c. King Henry the fourth granted licence to them to it, and then 
purchaſe thoſe houſes in e , and other land in York, ad purchaſe lands 
onera et opera pietatis in the will of Dalby mentioned to be per- forthat purpoſe. 
formed; whereupon they purchaſed this land, and made ordinances 22 3 
how that prieſt ſhould be maintained, and agreed with the exe- lands, if Ao t- 
cutors of Dalby for the finding him perpetually; and they conf-ſs tlement of them 
the receipt of the four hundred pounds deviſed to them, and obliged be made to the 
themſelves ac omnia bona ſua ad fperformandum, &c. And it was oy up 
found, that the dean and chapter employed eight pounds for the given to the 
maintenance ofa prieſt, and other ſums for the maintenance of an king by 1. &dw, 
obit; and that thoſe lands were in the firſt year of Edivard the 6 © 4. 

ſixth certified to be employed for a chauntry; and the ſtatute of Bridgm. 105. 

I. Edw. 6, c. 14. was found, and the proviſo therein for deans Cro Car. 249. 
and chapters, &c. ; and that the king had it as chauntry land, and 4. Co 102.116, 
gave it to Sir Edward Montague, under whom the defendant claims; _ 163. 
and the dean and chapter entered and let to the plaintiff.— It was , apy — 
moved, that this was a chauntry in deed, or at leaſt in reputation, 266. | 
and ſo given to the king. | | 8 

Dax IEL and WAR BER TON were of that opinion; for it appears 

that the lands were purchaſed for this cauſe, and to this purpoſe, 

and a prieſt maintained therewith; ſo as it is a chauntry in reputa- 

tion, if it be not in fact: nor were thoſe lands the proper poſſeſſion 

of the dean and chapter within the intent of the proviſo of the ſtatute, 

but their poſſeſſions to this purpoſe only; and therefore they are 
given to the king by the ſtatute of 1. Edw. 6. c. 14. + 45-4 

But THE OTHER JUSTICES ? contra; becauſe there are not any 
lands given by Dalby; and his intent cannot make a chauntry z and 
the dean and chapter did not make any chauntry, nor appoint any 
lands thereto, but oblige their goods for the payment of an\arinu: 
ſum to a prieſt, &c. ; and that ſum which was paid, was not paid 
out of the land only, but out of all their poſſeſſions ; and when no 
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Hor row lands certain are given to that purpoſe, nor employed for that purpoſe, 
. — it is not reaſon they ſhould be gfven to the king. — Wherefore it was 

| © adjudged for the plaintift. FAASE 26 | 

OT | © Seeg. Geo. 2. c. 36. as to deviſes in mortmain. 


Cazr 24. Lodge againſt Frye. 
Egſter Term, 2. Jac 1. Roll 1 347. 
In pleading title D EPLEVIN. Upon demurrer, the caſe was, That the plaintiff 
— 1H in bar to the avowry thews that the land was copyhold land, 


it is ſufficient to grantable in poſſeſſion or reverſion for life, or in fee, and that the 
ſhew a grant of ſord granted the reverſion to him after the death of V. who was te- 
the reverſion. nant for life; and ſhews the death of V. whereby he entered. 


iy = It was hereupon demurred ; becauſe he did not ſhew the begin- 


| Co, Lit. 503. b. ning of J's eſtate, nor by whom M. had the eſtate granted to him. 


Cro. Car. 571. And it was held to be no cauſe of demurrer ; becauſe it is not the 
Plowd. 148. b. plaintiff's title, but matter of conveyance thereto. Wherefore it was 
* ago 7. 4) udged for the plaintiff. 
4. Bac. Ab. 101. 1. Term Rep. 466. 

See II. Geo 2. c. 19. f. 22. Ante, 44. 


Bellingham againſt Alſop. 
Eaſler Term, 2. Jac. 1. Roll 1618. 


— — erg 592 Upon a ſpecial verdict, the caſe was, Thomas 
2 1 of Fitzherbert being ſeiſed in fee of land by indenture dated 27. 
the lands to February, 38. Eliz. in conſideration of money bargains and ſells to 
another, and af- Meets and Hunt in fee; who by indenture dated 28. February, 38. 
1 Elia. reciting, Whereas Thomas Fitzherbert, by indenture inrolled 
gain and ſale is 27. February, 38. Llix. had fold to tuem all ſuch lands; they, in 
incolled within conſideration of ſuch a fun of money, bargained and fold to the ſaid 
the ur months Thomas Fitzherbert and his heirs all their eſtates which they had by 
2 the ſaid indenture inrolled, of, in, and to, the ſaid lands, to have and 

oF to hold the ſaid lands to him and his heirs : afterward, in 5. March, 
Hob 136. 220. 38. Eliz. the firſt indencure vas inrolled; and afterward, 6. Auguſt, 


CasE 25. 


Vent 360. 38. Eliz. the ſecond indenture was inrolled : and under this ſecond 
Sed vide contra * d 3 | 

2. Inſt. 67 indenture the plaintiff claimed. 1 

3 Co. 29. The queition was, Whether this ſecond indenture had well con- 


OT 8 b veyed the land ? And it was argued at the bar and bench. 

„ 10% Dawitt and KIxCSAIIL held for the plaintiff, that this land 
218. was well conveyed : for when the firſt indenture is inrolled, it being 
1. Com Dig. betwixt privies, ſhall rave relation to the enſealing and delivery of 
1 Wil 213 the deed; and by the judgment of the act of Parliament (a), the 
Shep Touch. land is in the firſt vendees ab initio to bargain, ſell, and diſpoſe there- 
223 of ; and the words in the ſecond indenture are apt enough to paſs the 
Dougl 56. 188. and: and although the firſt indenture be not inrolled at the time of 

the ſecond indenture made, yet the reciting thereof to be inrolled is 
not material, | 

But ANDERSON and WARBERTON ? contra: for it is againſt 

the rule of the common law to, paſs that which a man hath not; 
and until the words of the ſtatute 27. Hen. 8. c. 16. be performed, 


| (a) 27. Hen. 8. C. 16. , 
VIZ 
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viz. that the deed be inrolled,“ they have nothing at all, and BXIIIn ona 
therefore cannot paſs it: as in 7. Edw. 6. Two jointenants; the one e 
bargains and ſells all the land by indenture, the other dies, ſo as nge 
hath all by ſurvivor ; the deed is after inrolled, yet the moiety only rad 
ſhall paſs ; for nothing ſhall paſs but that which he had at the time of bog; 2m 

the ſale; and here by this indenture he paſſed nothing but that which and (ell the 

he had by the indenture inrolled ; and he had nothing by any ſuch land, and before 
indenture inrolled, therefore nothing paſſed; for the grant being ge- pre ap the 
neral, and referring only to ſuch lands wi.ich he had by indenture — 7 or Ten 
inrolled (he not having any thing, &c.), nothing paſſed. And they vive 2 


held, that until the deed be inrolled, the eſtate and freehold is in the Co. Lit. 186. 
bargainor, and nothing paſſed from him. | 55 1 43 * 


2. Vern. 63 Prec. in Ch. 124 2. Vern. 385. 3 Bac. Abr. 389. 


WALMSLEY agreed, that the land did not paſs, by reaſon of the NMiſrecital. 
miſrecital of the ſaid deed to be inrolled, where there was not any 
ſuch: but otherwiſe, he held, the land would well have paſſed; for Cro. Car. 284. 
he conceived the land to be in the burgainee ab initio after the inrol- 
ment. Wherefore it was adjudged for the defendant, 


The King againf/-the Biſhop of Winton and Champion. Ces 26. 
UARE IMPEDIT of the vicarage of Newton Valence. And The king can- 


counts, that king Edward the ſixth was ſeiſed in fee of the o_ Pon 

advowſon of the vicarage in jure coronæ, and that the church became oſ an OD. 

void by the death of the incumbent ; and that %u Peſcod, uſur- by any number 

pando, preſented one Sanders; and that afterwards the advowſon of vſurpations, 

deſcended to queen Mam, and fo to queen Elizabeth; and that 2 aun 8 

Sanders reſigned : and afterwards Conn iſurpando upon the queen, pi. 0 the 

preſented $-/wvith, who was admitted, inſtituted, and inducted, who next avoidance, 

reſigned: and afterwards Peſcod, uſurpande, preſented one Taylor, and not be 

who was admitted, in{tituted, - and inducted, and- afterward de- xg nd). 

prived ; and before any new preſentation queen Elizabeth died; and ol 29 216, 

the king preſented, and upon diſturbance brought a qrare impedit.— 2. Roll Ab. 

And upon all this matter, found by ſpecial verdict ; the ſole queſtion 37" _.. 

was, Whether a double uſurpation ſhall bind che king, that he might N ns 

not have a guare impedit, Sc.? 8 

HEARN, for the defendant, argued that it ſhould; fer a patron 7 Co 28. 

hath but u praſertandi, and not any intereſt. And it was re- * Leon: 226. 

ſolved in French's Cafe, that where a perſon made a leaſe for years, _ * 

efore the ſtatute of 13. Elix. c. 10. and after the 13. Eliz. the pa- Anderf. 148. 

tron confirms, and the biſhop, &c. it is good, and not within the Hetley, 125. 

ſtatute. And in this point the king is not privileged more than 

a common perſon ; for as it is 2 that the church ſhould be 

ſerved, ſo it is neceſſary that the king ſhould not have a greater 

privilege than another, if he claim it in his own right. 43. £dw. 3. 

Il. 14.—Stanford's Prerogative, cap, 8. 18. Edw. 3. pl. 16. & 21. 

And in 39. Eliz. it was adjudged, where the queen uſurped upon 

a purchaſor, and after upon the next avoidance the purchaſor pre- 

ſented, that he was remitted. And 47. £dw. 3. pl. 4. it is ſaid ex- 

preſsly, that two preſentations ſhall put the king out of poſſeſſion, 

and 33. Eqw. 3. pl. 3. And it was cited, that in 2. Edu. 2. and 

10. Edw. 2. Latimer Caſe, = a private book of Mr. SPENCER'sS, 
| 3 | the 
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Tur Kue the Cuftos Brevium, it was reſolved ; that the caſe of Peſeod, 21. 
= _ 22. Elix. Roll 2218. was not againſt it; for there was not any 
HE DISHOP induction. ; 8 1 1 


WV» row and | | Ys | 
CuaMrion., | | þ 
| ANDERSON, Chief Fuſtice, held ſtrongly, that this double uſurpa- 
tion ſhall not bind the king; for as he cannot be diſſeiſed of land, 
no more may he be put out of poſſeſſion of an advowſon: for it is 
a rule, that & of things tranſitory the king may be put out of poſ- 
« ſ2%on, but not of taings permanent, or from an inheritance.” — 
And if the king had an advowſon for years, and after uſurpation the 
church becomes void again, and diſturbed; if the king might not 
maintain a guar? impedit, he ſhould be at a miſchief ; for he might 
not maintain vit de advowſm ; and no laches ought to prejudice the 
king. And as patron might bring a guare impedit within the fix 
months to remove any incumbent, fo the king may bring it any time ; 
for time ſhall not prejudice him (a). And in the caſe which was be- 
gun 21. Eliz. and adjudged 25. Eliz. he was, he faid, at the argu- 
ing thereof ; and there the reaſon of the judgment given was, not for 
not alledging of the induction, but becauſe the queen could not be 
put out of poſſeſſion - | amy eee and if a preſentation ſhall not put 
the king out of poſſeſſion, then twenty preſentations ſhall not bind 
him. | OS | 


But W aLMsSLEY, KINGSMIL, W ARBERTON, and DANIEL, 
e contra: for the king, as to the advowſon, hath no greater privi- 
J lege than another perſon ; for of neceſſity the cure is to be ſerved ; 
and therefore the law doth not give any privilege to the king to avoid 
- - the incumbentwhois in, more than to a common perſon: and it dif- 
fers from land; for of land the king cannot put a man out of poſſeſſi- 
| on, nor can he be put out of poſſeſſion thereof; ſo as therein the law 
isequal : but of an advowſon, as he may gain the poſſeſſion by a pre- 
ſentation, ſo he may be put out of poſſeſſion by two preſentations, as 
the books before cited prove; and 18. Eliz. Dyer, 351. And of 
land the king hath the profits, but of an advowſon he hath not any 
profits; ſo as it is gua/i a thing tranſitory to him. | 
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AFTERWARDS, in Eaſter Term. 3. Fac. 1. it being moved again 
(alſente ANDERSON), they gave judgment for the defendant (5). 


I this caſe it was held by them all, if the king hath title to pre- 
ſent by lapſe, or by outlawry, or wardſhip, and not preſent in 
his turn, he ſaall loſe it. | 


(a) By 9g. Geo. 3. c. 6 the king ſhall which hath not firſt accrued and grown 
not ſue, impeach, queſtion, or implead within the ſpace of ſixty years next before 
any perſon or perſons, bodies politic or the filing, iſſuing, or commencing of eve- 
corporate, for or in any -wiſe concerning ry ſuch proceeding, &c. &c. | 
any manors, lands, tenements, rents, | * 
tithes, or hereditaments whatſoever (other (6) In Trinity Term, 4 Jac. 1. a writ 
than liberties and franchiſes), or for in of error was brought on this judgment in 
anywiſe concerning the revenues, iſſue:, the king's bench, and the judgment was 
or profit thereof, or make any title, reverſed, Vide Poſt. 123 124 Velv. 91. 

, claim, challenge, or demand of, in, or to 1. Brownl. 166. Sce 7. Ann. 2. 18. 
the ſame, by reaſon of any right or title 


Shopland 
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| Shopland againſt Ryoler. ; 
Trinity Term, 1. Jac. 1. Rell 853. | : Ns 


Cazrx 27. 


EPLEVIN. Upon demurrer, the caſe was, that guardian in A guardian in 


2 ſoccage hath not 
ſoccage keeps court in his own name, and grants Copies, &c. —— 


Whether ſuch a grant were good to bind the heir? was the 5 but an in- 


queſtion. tereh in the 
W N | land deſcended; 
| 2 22 and may there- 
TANFIELD and NICHOLS, for the plaintiff, argued, that it was fore hold ana 


not good; becauſe a guardian in ſoccage is but a bailiff, and account- and grant copy. 
able for the profits, 1 hath not any certain intereſt, therefore he holds in his — 
may not grant ſuch eſtates as ſhall bind the heir. And he is ugſi as name. 
tenant at ſufferance, who may not grant new eſtates, nor preſent to Poſt. 98. 
advowſons, nor meddle with things, but of ſuch only whereof he may 1. Roll. Ab. 


give an account to the heir. | | 499. 21 

. | | 2 2. Roll. Ab. 41. 

HE AR, and HARRIS JUNIOR, # contra; becauſe a guardian in gs Abr. 

| ſoccage is dominus pro tempore, and ſhall have liberty, una cum exi- 2 bans 
| tibus, and hath an eſtate to his own uſe, although to be accountable 2. os ' Caſes; 
for the profits, and may maintain actions in his own name; ſo he is 202. 7 
more than a bailiff : wherefore ſuch eſtates as are grantable by 2. Pcere Wms. 
cuſtom, he may grant, &c.—And becauſe this was a new caſe and *. 
concerned many, the JUSTICES would not ſpeak thereto, but ad- 
| journed it (a). Mo | 
| (a) Adjudged chat the grant was good. See Pot. 99. 

See 12. Car. 2. c. 14 and Vaugh. 179. 


Richardſon again/? Dowdele, Executor of Lany. C 28. 
| Hilary Term, 1. Fac. 1. Rell 1403. | 
D'a. againſt him as executor. The defendant pleaded plenꝰ on an iſſue 


adminiſtravit, and iſſues upon aſſets : the jury found that he whether there 
adminiſtered, and had aſſets in Ireland and, Whether that were aſ- be ſet, a ver- 


ſets here, they prayed the diſcretion of the Court. — A px 
And ALL THE CourrT, except WALMSLEY, held that it was 3 
Co. 47. b. 


well found, for they may find a thing in Ireland; and when they find Ango“, 
that he had aſſets, that is ſufficient; and when they further ſay, in = wo 503. 
Ireland, it is idle and void; it was therefore adjudged for the plain- Co. Car. 76. 
tiff. | 0 130. 212. 
1 
| . Com. Dig. 
Ml age. 
. 298. : 


E 4 „ Hilary | 
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Hilary Term. 


2. ſac. 1. In the King's Bench. 


; Sir John Popham, Knt. Chief Justice. 
Sir Edward Fenner, Kt. e 
Sir Francis Gawdy, Knf. | 
; $, 
Sir Chriſtopher Yelverton, Az. Juice 
Sir David Williams, Knt. 
Sir Edward Coke, Knt. Attorney General. 
Sir John Doderidge, Knt. Solicitor General. 
„ RY 1 Sir John Harper againſt Francis Beamond. 
om _—_ | A CTION UPON THE CASE. Whereas he was a juſtice of 
> 7 mare | peace, &c. that the defendant ſpake theſe words of him: 


acts which, if I am in danger of my life; my blood is ſought; and I was like to 

committed, cc have been murdered. I was at Sir Fohn Harper's houſe, and 

ere « Fohn Harper (innuendo the ſon of the plaintiff) drew me forth to 

to be fined ang © lee a gelding in the ſtable ; and then Thomas Beamond, Sir Henry 

put out of the © Beamond's ſon, did throw his dagger at me twice, and thruſt me 

commiſſion, are « through the breeches twice with his rapier, to have killed me.— 

actionable. - & All this was done by the inſtigation of Sir John Harper; and I 

8. C. Yelv. 57. can prove it.“ | | 

Cro. E!iz. 191. The defendant pleaded not guilty, and it was found againſt him, and 

4 Co. 16. ; damages aſſeſſed to one hundred pounds. | | 

e 190. It was moved in arreſt of judgment, that an action lies not for 

Ld. Ray. 1396. theſe words; for he doth not charge the plaintiff with any matter of 

Stru 617.1168. felony, but only an inſtigation, which is neither in the one or other 
but treſpaſs only, for reporting whereof no action lies. 

And of that opinion were PoPHAM and YELVERTON. But 

GAWDVY, FENNER and WILLIAMS e contra, that the action well 

lies; for being laid, that he is a juſtice of peace, &c. that inſti- 

gation to do ſuch an outrageous act is againſt his oath, and a great 

miſdemeanor in him, for which he is to be fined and put out of com- 

miſſion. And when he ſhews how he was in danger of his life, and 

like to be murdered, and ſhews the manner, and concludes, that all 

this was done by thc inſtigation of Sir Fohn Harper ; this thews the 

falſe and ſlanderous accuſation of him, for which he is chargeable, — 

Whercfore it was adjudged that the action well lay. 


Cast 2, Curteis againſt Wolverſton. 


Hilary Term, 45. Eliz. Roll 817. 

A deviſe of land RESPASS. Upon demurrer, the caſe was, A copyholder in 
in Borough Eng- fee of lands deſcendible in Borough Englih had iſſue three 
% to a ſecond ſons, and ſurrendered it to the uſe of his will; and by his will 
_— SP + deviſed it to his middlemoſt fon in fee, upon condition, that he 
pounds : 

to each of the Would pay to his four daughters, to every of them, at. their 
daughters of the full age, twenty pounds ; and dies : the eldeſt ſon hath two 
1 daughters, and dies: the middlemoſt ſon is admitted, and 
bondli , and not dotfi not pay the ſaid ſums at the full age of the ſaid four 
a limitation; daughters: and the youngeſt fon enters in name of the two 
but it is not broken, unleſs notice of their full age be given and a demand made —3. Com. Dig. 
35 1. Roll. Abr. 411. Carter, 171. 225. Poph. 11. Dycr, 127. 348. Cro. Eliz. 204. Co. Lit. 236. 
1, Leon. 174. 4. Bac. Abr. 324. 4 Burr. 1933. ö g 
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any ſuch reaſon to conſtrue it to be no condition, according to the, 24 


| wherefore the condition here is not broken: and if it be broken, 


' 


Hilary Term, 2. Jac. 1. In B. R. 1 


hters of the eldeſt ſon, and they diſaſſent: and after he enters Cunrzis 

: he uſe of the defendant, wh againſt 
in his own name, and ſurrenders to the uſe of the defendant, who, of Tov. 
being admitted, enters upon the middle brother, who brings treſ- | 
pals. | 7 Wo" 1. BI. Rep. 610. 
: was, Whether i nditi Dougl. 63. 75. 

Tart FIRST QUESTION was, ether it were a condition, or 1. Term. Re 

alimitation annexed to the eſtate ? for if it were a condition, it goes 645. 346. 


to the daughters of the eldeſt ſon. | 


SECONDLY, Admitting it were a condition, whether it be broken 

or not ? there not being ny demand alledged of any of the ſaid 
twenty pounds by any of the four daughters. 

- It was held by ALL THE JUSTICES except WILLIAMS, that 
it is a condition ; for it ſhall be expounded according to the common 
law, where it is not neceſſary to expound it to the contrary, But 
where a deviſe is in an eldeſt ſon upon ſuch a condition, if it thould 
be expounded to be a condition, it ſhould be void and to no purpoſe ; 
for it deſcends upon the eldeſt fon, and fo ſhould not bind him to per- 1 
form it, and no remedy againſt him; and therefore the law Co Lit. 379. 2. 
ſhall conſtrue it to be a limitation, and no condition; which was 


» 3 Robinſon on 
the reaſon in W/ellock v. Hamond (a). But here there is not — ran; 


words. | Poſt. 102. 243. 


\ SECoNnDLY, they reſolved, that it was not broken without a de- *. 


mand of thoſe ſums after their full age: for he is not bound of him- Co. Lit. 218. 


ſelf to take notice of their age, but after notice ought to pay it; * Car. 57. 
he 0 O. 92. 
cannot enter for the daughters without their expreſs direction or ap- 1 Forage ”_ 


pointment ; for they have but a title to enter, which a ſtranger 2. Com. Dig. 
without their command cannot perform: and this point is clear, be- 423. 462. 
cauſe they have diſagreed to that entry made for them : wherefore the 
entry of the youngeſt ſon is not lawful. | 
But WiLLIams held, that it was a limitation; and that it ſhall 
go to the youngeſt brother, who is inheritable by the cuſtom ; for 
otherwiſe he ſhould be prejudiced, which the law will not ſuffer, — 
But notwithſtanding, for the reaſons before given, it was adjudged 
for the plaintiff. | | 


(a) 3. Co. 20. a. Cro. Eliz. 204. 
Cornwallis againſt Spurling. Cart 3. 
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Den by the parſon of Grovel, upon the ſtatute of Edi. 6. Land- anciently 
c. I F Y. 2. for not ſetting out of tythes. diſcharged of 
A ſpecial verdict was found, that thoſe lands whereof the tythes tythesasbelong- 
are demanded were parcel of the poſſeſſion of the Templars, who ws, on, ron 
were diſſolved in the time of Edward the ſecond ; and thoſe poſ- —— 
—_— by act Sfp age 17 Edw. 2. were given and annexed arent, 
o the priory of St. n-of Feruſalem, with rivileges, &c.— YR in pur. 
And it was found 4 LI had a af aw 12 4b time 8 
whereof, &c. to be diſcharged of tythes of thoſe lands which propriis were veſted in 
mambus excolunt : and it was found, that, by ſpecial act of parlia- the re 2 
no c 
from oy pom of tythes by the 31. Hen. 8. c. 13 Poſt. 608. Hob. 306. Cro. Gar. 24. 425. 


a. C 


ment, 
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Connwartrs ment, 32. Hen. 8. c. 13. the poſſeſſions of the poo of St. John 


go Ef were given to the king by general words, © of all lands, tenements, 
SPORTING. « &c. in tam amplis mods et forma, as the abbot had them; and 
Jones, 3. 185. from the king thoſe lands came to the defendant : 'and, Whether he 
190. 370. ſhould hold them — from the payment of tythes as the abbot 


Moor, 420.913. had them ? was the queſtion. 
Ray. 225. 
Godb. 392- 2 
Bridg. 32. PAGET and others for the plaintiff. | 

Poph. 156. And after argument ALL THE CouRT refolved, that he ſhould 


Equry 4” hag not have the privilege to be diſcharged ; for by the common law 
3. om ds. a lay perſon was not capable of ſuch a privilege : and if, ſuch lands 
5. Bac. Abr. 3g. had come to the king by the relinquiſhment or diſſolution of any mo- 
naſtery, the king ſhould not have had the benefit of the privilege, 
until the ſtatute of 31. Hen. 8. c. 13. And by that ſtatute it is 
appointed, that all monaſteries, abbies, &c. which before had 
« come, or afterwards ſhould come to the king, by ſuppreſſion, 
« &c. the king ſhould have in ſuch manner and form, &c. and that 

& he ſhould have them diſcharged from the payment of tythes as ab- 
bots, &c.“ ſo as the makers of that law intended, that by the firſt 
clauſe, without the laſt, they ſhould not hold them diſcharged, and 
See Gerrard v. therefore they added that clauſe. But this ſtatute extends only to 
—_——— ſuch poſſeſſions which came to the king by ſurrender, &c. and ſhould 
be veſted in him by force of the ſaid act: and doth not extend to 

poſſeſſions which veſted in him by another act of parliament, ſo not 


y the firſt ; according to the rule which is taken in the Archbiſhop - 
25 Canterbury's Caſe (a). And theſe lands were here given to the 
1 


ng by a ſpecial act of parliament, 32. Hen. 8. c. 13. which hath 
the ſame words in the firſt clauſe as the act of 31. Hen. 8. c. 13. 
hath, but hath not the ſecond ; and therefore is no cauſe of holding 
them diſcharged from tythes. And fo it was adjudged accordingly 
for the plaintiff. —And in this fame Term a like judgment was be- 
tween the ſame parties in a prohibition upon a demurrer (b). 


(a) 2. Co. 46. : 
% Sed vide Whitton v. Weſton, 1. Jones, 185. and Star v. Elliot, Freem. 1299. 


Car 4. Sir John Hollis againſt Briſcow and his Wife. 
Hilary Term, 45. Eliz. Rol! 


It is not action- CTION ON THE CASE, for words; —_—_ Whereas 
able ay w a he was a juſtice of peace in the county of Nottingham, and had 
oy ga 1939 cen ſheriff of the county, and then and for ſeven. years before was 
« Iy villain, and a. deputy lieutenant there; and that the defendant's wife ſaid to ¶ Bit- 
BY bes _— * Aft 15 _ RR evans — mop : 2 
4 2 oe Malter (innuende the plaintiff) is a baſe raſcally villain, and 1 
bs _ i 214 7 C neither nobleman, knight, or gentleman, but a moſt villainous 
Poſt. go. 196. 3 1 — n th moſt villainouſl bog 
m them, and keeps a company 


Yelv. 64. 4, Co. 13. 15. 1. Roll. Abr. 37. Hob, 117. 1. Vent. 258. Cro. Eliz. 52. 1. Com. 


Dig. 190, Salk, 696. 1, Lev. 148. 217. Stra. 618, | 
& traitors 


It was argued by T ANFIELD and others for the defendant, and by 
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« traitors to do miſchief, and giving them nothing for their la- sir J. Hoxuas 
© bour but baſe blue liveries; and, this all the country reports; 2 | 

© and other good he doth not any.” The defendants plead Not . 
zuilty; and it was found againſt them, and damages afleſſed to 
wenty pounds. | | 


After verdict it was moved in arreſt of judgment, that theſe 
ords are not actionable; for none of them (although they be ill 
ords and full of malice) have any colour to bear an action but 
theſe, © and keeps a company of thieves and traitors to dd miſ- 
6 chief.” ©; 


And ſo was the opinion of ALL THE JUSTICE9. And for theſe 
words no action lies. For it may be he keeps thieves and traitors 
nd knoweth them not to be ſuch, and then it is not any ſlander ; 
or one who hath many ſervants may peradventure have ſuch in 
dis houſe, and knoweth not that they be ſo: and although that ſhe 
id « to do miſchief,” that is not to commit felony or treaſon : and 
o do any other miſchicfs, as to commit riots or forcible entries, or 
ee lic, import not any matter of ſlander: and therefore, the 
ords being ſuch as may have a reaſonable intendment, the Court 
an not conſtrue them to be ſlanderous, for which an action ſhould 
e. Vid 6. Edw. 6. Dyer, 75. Sir Fohn Bridges Caſe, and 
Dy: 158, Barber's Cofe. | | 
—_ Gawpv, FENNER, and YELVERTON, were of opinion, that Poſt 268. 
the words import not any ſlander, nor would bear an action, but 
here by intendment they cannot have any favourable ur reaſonable 
onſtrudlion. . | 


But PorHam and Williams held, that theſe words will main- Poll. 629. 
in an action; for, being ſpoken maliciouſly, they ſhall be taken 
to have the worſt intend:nent, and the ſtrongeſt againſt him that 
pcaks chem. —But notwithſtanding, in regard of the three others 
ppinions, it was adjudged for the defendant, guod querens nihil capiat 


* 


r billam. 


Randal againſ{ Wale. | Cesc 6 


\ 


A WRIT OF ERROR was brought by an infant to reverſe a There mult be 
1 Judgment in audita querela in the common pleas of a recog- * ien uf 
hizance acknowledged during his nonage, where he was inſpected- f. b Giro 
and adjudged to be within age. He thereupon had a ſcire facias /acias by an in- 
zi the conuſee; and upon a rihil returned, it was alledged fant in an 
St the recognizance ſhould be void, and he be diſcharged —— ee ee 
4 hereupon this error was brought, Becauſe there ought to have - _ 
deen two ſcire factas, where a nihil is returned upon a ſcire facias, Yev 88. 


— 8 ſcire fect returned: and for that cauſe the judgment was re- ha 28 
E : * 


Cro. Car 528. 
Dyer, 168. 1. Salk. 93. 264, Stra. 1075. 
But it was now ſhewn, in regard the conuſor is at preſent of An infant conu- 
Full age, and cannot have a new writ. of audita querela to be in- ſor cannot have 

7 


0 that he may have a new writ comprehending the firſt in- Fon 2 


ſpection and the ＋ thereupon, and the cauſe of rehearſal of age, to re- 
nad ; _ upon all the matter to pray to be relieved. —And fo _ 2 j 
" ma av 2 2 - - M4 . I 0 . 
— „ e mg - *20 his former inſpettion, Poſt, 231. Co. Lit. 380. Cro. Eliz. 2 


Was 


- was the opinion of the Court. Wherefore they appointed that he 
might file a new writ accordingly. | „ 


Saffyn againſt Adams. 


Cask 6. 
* | Trinity Term, 44. Eliz. Roll 1242. 

4 A grant of ow ; EPLEVIN. Upon a ſpecial verdict, the caſe was, That the 
De : R abbot of B. made a leaſe for years determinable upon the life 
ſud will paſs theof Kellmay, and afterwards in 29. Hen. 8. let the land for Bur 
intereſt of a years, to begin after the determination of the firſt term. King 


derm. Henry the eighth, having afterwards the reverſion, grants it to 
5. C. 5. Co. 123. Fentleger in fee. The firſt leaſe expires : Sentleger, the grantee of 


5 1 8. the reverſion, enters. The ſecond leſſee before entry grants omnia 


1. Leon 263. bon et catalla in cuſtadia ſeu poſſeſſione ſud exiſtentia, ſeu in cuſtodia of 
270. any other. Afterwards, before any entry by the ſecond leſſee or his 
SY _ 153- grantee, Sentleger makes a feoffment in fee, and levies a fine with 

* proclamations; the five years expire: the queſtion was, Whether 


Li . 18, , a 
— — Sy by this fine this ſccond leaſe (which was but the intereſt of a term) 


Carth 100. be barred? 

And it was reſolved, FiRsT, that by this gift of omnia bona et ca- 

talla in cuſtodia ſud, &c. this intereſt of the term well paſſed. 

If a leaſe ia -- SECONDLY, W ALMSLEY and DANIEL held, that the fine was 
ie commence not any bar; for although they all agreed, that if one hath a term in 
_—_— poſſeſſion, and be ouſted by him in reverſion, or a ſtranger, fo that 
the five years his term is turned into a right, if a fine with proclamations be levied 
expire, it thall of the land, and five years paſs without claim, that it ſhall bar; yet 
be barred, if when a term is to begin at a future day, unleſs the leſſee enters he can- 
1 not be ouſted, and he is always guaſi in poſſeſſion, and it is well 
123. grantable over. And of that whereof one is in poſſeſſion as of rent 
1. Lev. 270, or common, &c. a fine ſhall never bind him; and this point of the 
Cro. Car. 201. intereſt of a term was adjudged in Michaelnas Term, 21. and 22. 


— Eliz. in B. R. in Sanders v. Stanford (a), that it was not barred by 


2» Mod 198. ſuch a fine. 
3. Com. Dig. 356. Ld. Ray. 179. 3 Bac. Abr. 446, 447. 


A leaſe in futuro It was alſo ſaid, that this fine is of the franktenement, and this 
3 barred by term is of another thing of another nature, and therefore not levied 
ne and five : b 

vears non claim tnereof; and the leſſor did not any wrong by his feoffment or fine, 
before the term and therefore there needed not any claim, but it is always faved to 
commences. - him: wherefore they held that this fine is not any bar. | 

Fo, 332. But AND*#RSON, W ARBERTON, and KINGSMIL, 2 contra : for 
Co. Lit 46. b. the ſtatute (b) extends to the intereſt of a term expreſsly ; for the 

"pag "an be one equal miſchief; as a ſleeping leaſe of a thouſand years ſhall 
1. Co. 105. '® bind the purchaſor as well as a ſleeping right or title ; and therefore 
Pl Com. 374. there is as great reaſon to bar it as any other right: and it 
Noy, 23. is not like to rent or common; for a term is an intereſt 
Hard. 413. in the land whereof the fine is levied; but the others are 
Shep. Touch, Collateral, and the fine is not levied of them. But a fine 
23. levied before the beginning of a term ſhall not bind if 


3. Com. Dig. he makes his claim Within five years after his title comes 


4: Bac, Abr. 533. 3. Bac. Abr. 447. Cruiſe on Fines, 193, 213. 2. Wil, 17. 242. 
. (a) 5. Co. 123. (6) 4. Hen. 7. E. 24. 


- 
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in eſſe; but if he makes it not within five years after, he ſhall be bar-⸗ Sarrrn | 
red. And whereas it was ſaid that he is always in poſſeſſion, that a i 
js not ſo; for he cannot maintain an ejectment or treſpaſs without SOT 
entry: and the ſtatute which mentions intereſt eſpecially extends 
thereto'; for if he enters after the term commenced, and be ouſted, 
then it is not any intereſt in him, but a right. And as to Stanford's - 
Caſe, it was upon another reaſon ; for there, he who had the future 
intereſt died; the firſt term expired, the leſſor enters and levies a — 
fine with proclamations before any adminiſtration committed; the 
five years paſſed, and after adminiſtration was granted, the queſtion 
Whether the adminiſtrator ſhould have five years? and reſolv- 

ed that he ſhould ; for none had title of entry before ; which differs 
much from this caſe.—And WARBERTON ſaid, that he had ſeen the 
Reading of CATLIN ; where he with divers others held, that ſuchan 
intereſt is preſently barred, if he doth not make his claim, 

AFTERWARDS, in Eaſter Term, 3. Fac. 1. they gave judgment 
accordingly (againſt the opinion of WALMSLEY and DANIEL), that 
the fine was a bar. | ; 


Loves againſt Goddard. "Oath 
Trinity Term, 2. Jac. 1. Roll 944 
RESPASS. Upon a ſpecial verdi&, the caſe was, Leonard Loves dn demiſe to 


being ſeiſed in fee, deviſed it to Thomas Loves his eldeſt ſon, pi ry — 
and his heirs males of his body, from and after his deceaſe for five he, or any iſſue 
hundred years, upon condition he ſhould allow all his grants and male of his bo- 
eſtates made by him: K PROVIDED ALWAYS, that if my ſaid fon r 
« Thomas, or any heir male of his body, alien, give or grant the years 3 
« premiſes, or any part thereof, otherwiſe than to leaſe, demiſe, able oa lives, 
« or grant the ſame, or any part thereof, to any perſon or perſons, that then all the 
« for any number of years as ſhall determine upon the deaths of urge dp = 
« any three perſons, or upon the death of any four perſons to be ſue 8 ſo 
„ named within the ſame leaſe, whereupon the old rents ſhall be much thereof as 
« reſerved, that then all the premiſes for default of ſuch iſſue males fall be aliened. 
« of the body of the ſaid Thomas Loves, or ſo much thereof as ſhall rages 6: ry 
« be aliened, leaſed otherwiſe than as aforeſaid, by the ſaid Thomas if 4. — 3 
4 Loves, or any his iſſue males, immediately upon every or any ſuch leaſe for oo 
© alienation or leaſe of the premiſes, or any part thereof, contrary to Yr and dies 
« the true meaning of theſe preſents, ſhall remain and come to my mae leading | 
« ſon William Loves and the heirs males of his body,” Leonard Loves, a — yor 
the teſtator, dies: Thomas Loves, the deviſce, enters, and the remainder to 


makes a leaſe for a thouſand years to Richard Baker, and dies with- ©. all not 


out ifſue male, having iſſue Fane Goddard, the-def:ndant, who en- 9 — 
tered: William Loves enters as in remainder deviſed to him. conditional up 
; ; | A. dyi 
The queſtion was, Whether his entry was lawful or no ? — 


After argument at the bar by the Serjeants, it was argued ſeria- d alienating 
tim by all the Fw who agreed, that it was an eſtate tail, and (9, 13:7 _ 
no term; for ſo it _ to be thy intent of the deviſor, which repugnant and 
ought to be maintained if it ſtands with law; for it is deviſed to void, by making 
him and the heirs males of his body, and that if he died without _ remainder 
iſſue male of his body, &c, that it ſhould remain: and the condi- fer the aten. 

| | | the intail. 
8. C. Moor, 772. 8. C. 10. Co. 78. 8. c. 0 741. 8. C 2. 105. 

Bulſt. 131. ag 144 7. Term. * 7 o 

| tion, 
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Loves 


\ againſt 
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tion, that he ſhould not alien, ſhews his intent; which being in a 
will, all the words ought to be conſtrued together for the upholding 
the deviſor's intent: and therefore the words & for five hundr 
« years” are void, as WARBERTON and ANDERSON held in their 
arguments. | I | | 3 

But DANIEL and WALMSEEY ſaid, that it ſhall not be merely 
void, but ſhall be conſtrued to this purpoſe : That the eſtate ſhal] be 
determined when the five hundred years are expired, viz. that they 
ſhall be tenants in tail for five hundred years; as an eſtate tail may 
be limited to continue for three deſcents, as 39. Af. is. Alſo, if 
it ſhould not be conſtrued to be an eſtate tail, but a term, it ſhould 
be extinguiſhed by the deſcent of the inheritance ; which never was 
the intent of the deviſor, that that which began by his death, ſhould 
inſtantly be deſtroyed. by his death : wherefore, being in a will, 
there ought to be a favourable conſtruction made for the upholding 
thereof, if not repugnant to law); but if ſuch a limitation had been 
in a deed, it had been but a term. 5 

But DANIEL, KINGSMIL, and ANDERSON, argued for the de- 
fendant, that William Loves had not any remainder ; for it is not li- 
mited to him, but upon a dying without iſſue, and an alienation 
againſt the condition ; ſoit is a conditional limitation, which is void 
and repugnant, to make a remainder to commence after the alienz- 


tion of an entail. 


DAaNi1EL held, that this leaſe for a thouſand years is not any breach 
of the condition; becauſe, being made by tenant in tail, it deter- 
mines by his death; ſo as it is not to continue longer than the eſtate, 
for it determines upon one life. WALMSLEV was of that opinion in 


this point, 


But W ARBERTON # contra herein; for the limitation ought to be 
by the words of the condition, by the expreſs words in the leaſe : and 
becauſe a life is to endure, and not to be limited by many years, and 
to be determined by matter in law, or ex poft facto upon a life, that 
will not ſerve. 

But WALMSLEY and W ARBERTON held, that it is an expreſs 
limitation of the entail and of the remainder expectant thereupon, 
and not to begin upon the alienation, as is pretended ; vrherefore, 
the eſtate tail being ſpent, William Loves hath a good eſtate in re- 
mainder, and may maintain the action. But, notwithſtanding their 
opinion, it was adjudged by the other three Juſtices for the defen- 


dant (a). 


(a) In Eaſter Term, 3. Jac. 1. the ment was brought en a demiſe by Ler- 
plaintiff brought a writ of error upon this nard Loves, the ſon of William Loves, a- 
judgment in the king's bench, and the gainſt the daughter of Thomas Loves; and 
caſe was argued ſeveral times in the Tri- after frequent argument upon a pecial 
nity and Michaelmas Terms following, verdict, it was in Eaſter Term, 11. Jac. 
and at length, by the unanimous opinion 1. concluded that judgment ſhould be 
of all the Judges, the firſt judgment was given againſt the plaintiff, becauſe the. 
REVERSED. S. C. Moor, 772. 774 — entry of the ſaid Leonard Loves was not 
But in Trinity Term, 8, Jac. t. an eject- lawful, 8 C. 10. Co. 80. a. 


Eaſter Term, 5 
3. Jac. 1. In the King's Bench. 
Sir John Popham, Knt. Chief Juſtice. 


Sir Edward F enner, Kut. | 
Sir Francis Gawdy, R nt. 
Sir Chriſtopher Yelverton, Kut. ? Mice 
Sir David Williams, Ant. J 


Sir Edward Coke, Knt. Attorney General. 
Sir John Doderidge, Kut. Solicitor General. 


Farchild again/# Gayre. Car 9. 
Hilary Term, 1. Jac. 1. Roll 6d1. 5 
RE SPASS. Upon a ſpecial verdict, the caſe was, The de- 4 donative 
fendant being incumbent of che rectory of Bellu, being a ander did, 
donative (and Calmady and one Richard Gayre having the donation tation ef be 
thereof,) made an inſtrument, whereby he conceſſit et reſignavit to founder, to 
Calmady, et omnibus ad quos in hac parte pertinet ad acceptandum eccle- wy the in- 
fram ſuam de Bellu prædict. and thereupon the two pat tons gave it to — fan.” 
the plaintiff, who, being diſturbed by the defendant (who ſuppoſed hold ; but if the 
this reſignation to be void), brought treſpaſs —And it was moved, patron once pre- 
Whether the reſignation of a donative church can be to the donor, {<2ts, and iuſti- 
or how it might be departed with ?—And ALL THE Cour held, ductten mc. 
that this, being a donative, began only by the foundation and erection it is for ever af- 
of the donor, and he hath the ſole vilitation and correction (a), and ter a preſenta- 
the ordinary nothing to do therewith': and as he comes in by him, 8 ir 
ſo he may reſtore it to him; for unum-quedque eadem made quo colliga- yy 50. 
tum eſt diſſolvitur. And although the preſentee, when he is in, hath Moor, 765. 
the freehold, yet he may reveſt it by his reſignation, without any Co. Lit 344 
other ceremony: and the ordinary hath nothing to do therein; for * Koll. Abr. 
admiſſion and inſtitution is not requiſite. in caſe of a donative : but if 7.4 Ray. g. 
to ſuch a donative the patron preſents to the ordinary, and ſuffers an 1. Mod. 11. 
admiſſion and inſtitution thereupon, he thereby hath made it always 2 Wilf 150. 
preſentable. Wherefore the reſignation here is good enough, and A. may. dee, 
determines his incumbency. (a) ＋ Tk - 3. 
25 1, Wilſ. 206, B. R. H. 218 1. Burr. 200, Cowp, 323. 
SECONDLY, It was moved, Whether this reſignation to one of it there be two 
the founders only be good? And reſolved that it was; for it enures patrons of a do- 
to both, as a 3 ſhall do, eſpecially when they both conſent native, 3 reſig- 


nation to one, 


thereto, and grant it de novo, as here they did. withths zantons 
| 2 of the other, is good. Poſt. 476. Velv. 61. Co. Lit. 192. 301. 
Tnixprr. It was moved by DoperIDGE, that this reſignation A reſignation of 


is de ecclefid : and here the action is brought for the lands, which a donative, in 
paſſed not by ſuch reſignation : -as if lefſee of a manor wiil ſurren- 2 the 
der the ſcite of a manor or capital-houſe, the reſidue of the manor * vane oe | 
paſſeth not.—But ALL THE Cn held, that the reſignation ex- tends to all the 


tends to all the poſſeſſions; for as the donation to the church ex- 8 it. 
Velv. 61. 


tends 


See 1. Geo. 1. c. 10 f. 6. 


mall be intend- 


Plea, the judg- ſhould be © cafiatur,” becauſe he once denied his deed; fo he ought 
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FaxcntD tends to inveſt him with all the poſſeſſions, ſo. the reſignation thereof 


i extends to all the poſſeſſions of the church. 
- GAYRE. 


In a ſpecial ver- And although it was objected, that it is not here found, that the 
dict, incident donors accepted of the reſignation; and ſo there is not any reſigna- 
+ nr gas tion found; THE CourrT held that, it being in a ſpecial ver- 
ll be intend}. dict, all neceſſary circumſtances ſhaF be intended: but becauſe the 


ed. verdict concludes upon a preciſe point, that if the reſignation be 
Poſt. 437. 445- good, then they find for the plaintiff, &c. the Court ſhall not doubt 
* of more than the jury doubted. —Wherefore it was adjudged for the 
. 


5. Co 97. Cro. Car 22. 130. 392 458 5 Com Dig. 170. Cowp. 826. 1. Term. Rep 141. 2. 
Term Rep 666. | g 


Cast 2. Deviis against Clerk. | 
| Jiilary Term, 43. Flix Roll 526. ä : 
In debt on bond, 


RROR of a judgment in the king's bench. The error aſſigned 
- was, Becauſe, in debt upon an obligation, the defendant plead- 
i ue pleaded, if 


the defendant ed, © non gſt factum, and afterwards, & relifta verificatione, confeſſ- 
relinquiſhes his ed the action: and the judgment was, „in miſericordid, where it 


33 to be fined to the king. Vide 33. Hen. 6. 9. Edw. 4. pl. 12. 
Gawny was of that opinion. But FENNER and W1LLIAms 
e contra; becauſe a fine is not payable but where he denies his deed, 
2 Roll "Md and it is found againſt him upon his falſe plea, and the jurors are 
22 564, troubled with the trial thereof; therefore, for troubling the king's 
4. $aund, 191. court, and for troubling the country, and the falſity of his plea, he 
4.Com Dig.179 ſhall be fined and impriſoned : but when it is not found againſt him, 
2.Bac. Ab. 514. but he relinquiſhes his plea, he ſhall be only amerced : and fo ac- 
” _ go * cordingly it was ſaid, that the precedents are in this court, and in 
the court of common pleas, —W herefore, ceteris Fuftitiariis abſen- 

tibus, the judgment was affirmed accordingly. Fg 


4 SIE _— n hs = * I "x 


— 


By 16. & 17. Car 2. c. 8. after verdict entered for a miſcricordia, for a miſ icor- 
or confeflion by, cognovit attionem or relic- dia for a capiatur ; and by 5. Will, and 
#4 wverificatione, no judgment ſhall be ſtay- Mary, c. 12. t' e capias pro fine is taken 

ed or reverſed for want of a miſericordia or away. | 
capiatur 3 Or by reaſon that a captatur 1s 


cast 3. ed Dolphin againſt Clerk. | 
FVenire Facias JECTMENT. After verdict, exception was taken in arreſt 


awarded beforc of judgment, That the appearance and iſſue were in Hilary 


appearance ſhall 7. a . e 
de amended by 17, 1. Jac. I. and the bail was craftino Purificationis ; and there- 


the roll. upon was the declaration and iſſue, and venire facias awarded, bear- 
Poſt. 162. 443. ing date 23. January, 1. Fac. I.; and upon this a diſtringas 12. 


458. February; ſo that the e was awarded before the appearance 


5 cow. and declaration to try the iſſue in the ſame action; which cannot be 
Cro.Car. 38.90. good. T HE CourT held, that it was amendable ; for the roll is 


Hob. 68. the warrant of the venire facias, which being variant from it, the 
r. Com. Dig. teſte thereof ſhall be amended, to be ſubſequent to the iſſue 


C Bac.Ab.273. Joined. 
Stra. 138. 


Cowp. 40 84. Dougl- 114, 115. f. Term. Rep 782. 45 
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And whereas the teſte was the 23d January, which was Sunday Dor ram 
ſo not dies juridicus), it was held, that it alſo ſhould be amended, 
% it is but the default of the clerk, and miſawarding of the els; | | 
which is aided by the ſtatutes of 32. Hen. 8. C. 30. and 18. Eliz, A gaire dated 
C. 3 notwithſtanding theſe obj ons, it was ad- on Sun iy is 


. 2 * amendable. 
judged for the plaintiff . Poſt. 496. 
Dyer, 168. 1. Com. Dig. 316. Cowp. 425. I. Term Rep. 783. 
See allo 4 & 5. Ann, Co, 16. 


Crea. 


Sir George Moor againſt Foſter. | Carta 


CTION FOR WORDS. Whereas ſuch a ſuit was depend-To ay ofa 
ing in chancery betwixt the defendant and one Ning; and incommiſſioner 


g ＋ "ww" for the examin- 
that ſuit a commiſſion was awarded to the plaintiff, and to three others n eee 


there named by the aſſent of the parties, ad examinandum teſtes, etc, that he hath 
audiendum, et terminandum, if they could, by the aſſent of the par-taken bribes to 
ties, and if they could not, to certify their doings, &c. ; that the favour one 
defendant ſaid of the plaintiff theſe words: „ Sir George Moor is ad — 01 
« corrupt man, and hath taken bribes of Richard King” (innuendo, ; 
that he hath taken bribes of Richard King for executing that com- 1. Roll. Ab. 56. 
miſſion); et ulterius dixit, that Richard King hath ſet Sir George Yelv. 62. 

« Moor on horſeback with his bribes to pervert juſtice and equity,” 3: 00: "ogg 
The defendant pleaded not guilty ; and it was found for the plaintiff, Cro. 8 480. 


and one hundred pounds damages. | - 3. Bac. Ab.745. 
It was now moved in arreſt of judgment, that an action lay 8 P. 


for theſe words: for it is not ſhewn that he executed this commiſ-Salk. 605. 
ſion, or examined any witneſſes, or that he was ſworn to execute any 3. Will, 184. 
ſuch commiſſion z and therefore he is not puniſhable if he mit- | 
execute it; nor is it ſhewn that it was returned. 
WILLIAMS, Juſtice, was of opinion, that the action lies not; 
becauſe he is but a voluntary commiſſioner choſen by aſſent of the 
parties, and but in nature of an arbitrator, and is not any Judge, 
who hath taken any oath, nor any public officer. 
But PophAu, Chief Fuftice, Gawpy, FiNNER, and YELVER- 
TON, ? contra: for although he is not ſworn to execute duly the 
ſaid commiſſion, yet, having the king's commiſſion to execute, it is 
a matter wherewith he is intruſted ; and if he take bribes for the exe- 
cuting thereof, it is a breach of the truſt repoſed in him; and is ſa 
great an offence that he may be indicted and. fined by the common 
law, as POPHAM ſaid oy 
THEY ALL HELD it to be ſuch an offence, for which he is puniſh- 
able in the ſtar-chamber, and deſerves to be put out of every com- 
miſſion; and there cannot be any greater ſlander to a perſon of re- 
putation, than to affirm that he takes bribes to pervert juſtice and 
equity. Wherefore it was adjudged for the plaintiff, 


Robins againſt Hildredon. Cars g. 
Michaelmas Term, 2. Fac. 1. Roll . 3 
CTION FOR WORDS : « Thou art a thieviſh knave, and Slanderous 
1; daſt folen my wood.” After verdiRt for the plaintiff, upog reer 
not guilty pleaded, twenty marks damages, it was moved, that wean al 
5 Ante 40. Poſt, 114. 166. 255. 514. 536. 


cko. JAC. | F the 
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Cowp. 276. 
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Roms the action lay not; for the words © thieviſh knave” will not bear an 
againſ action, for it is but an adjective to “ knave :” and the words, 
FLLDREDON: 4 thou haſt ſtolen my wood,” are not actionable; for ſtealing of 
Yetv. x52. wood may be intended growing wood, and then it is not any felony, 
Hob. 77. 331. and ſo no cauſe of action. 


wave * 43. ut it was afterward moved again for the plaintiff, that the action 
2. Roll. Rep. was well brought; for the words, “ thou Raft ſtolen my wood,” 
ſhall be intended and be taken in malam partem, that he ſtole wood 
felled; for it is not wood as long as it is growing: alſo, by the ſta- 
tute 43., Eliz. c. 7. if one ſteals wood which is growing, he is to 
be puniſhed by whipping ; for which cauſe it is a great ſlander, 


 FENNER and YELVERTON were of that opinion. 


But PorHAM, Gawpr, and WILLIAMs, # contra, that the ac- 
tion lies not: for although it be ſaid that he is a thief, yet being 
coupled with the words ſubſequent, which expound it to be no felony, 
thoſe words will not maintain an action. But if he had faid that he 
was A THIEF generally, without more, it would have been action- 
able. The words «© AN thou haſt ſtolen my wood,” are all one 
as if he had ſaid, © FoR thou haſt ſtolen my wood,” which is not 
felony, unleſs it be ſhewn to be wood felled, no more than if he had 
ſaid, © thou haſt ſtolen my apples,“ which are intended growing, &c. 
which cannot be felony, and then not actionable.—W herefore, for 
the opinion of the three ſaid Juſtices, it was adjudged for the defen- 
dant. | 


Casx 6. Palmer againſt Wilders. 


Eaſter Term, 44. Eliz. Roll 144. 


The valor ma- NTRUSION in maritagio non atisfatto : and doth not alledge | 


ritagii was due ender. w | 6d : 
„ nder. It was thereupon demurred upon the declaration. 


thereſore, in an ALL THE COURT (except Gaw pv, who was abſent) reſolved, 
action for the without hearing any argument, that for the value of the marriage 
recovery of it, it . . * : . 

was not necef-. tender is not requiſite ; for it is due de nero jure without any tender: 
Gary to alledge a and the alledging of tender is but ſurpluſage, and gives colour to tra- 
tender of marri= verſe it; whereas it is not traverſable. Vide the Earl of Pembroke's 


age; for the Caſe. 


tender was not J 


traverſable. WIIIIAus, Jyſlice, faid, that he had known it to be ſo ruled in 
Poſt. 151. the common plcas, and in the exchequer.—Wherefore they gave 
Yeh. 59; rule to enter judgment accordingly, unleſs, &c. 


5. Co. 126. At another day STEPHENS moved to be heard to argue it for the 
— Eliz. 335. defendant. -- GAwyv ſaid, that he much doubted thereof, by reaſoa 
IM coz. Of the diverſity of opinions in the books concerning the queſtion. — 
2. Bl Com, 70. But becauſe the other juſtices had reſolved it, they, without further 


88. argument, adjudged it for the plaintiff, 
Sce 12. Car. 2. c. 24. by which the valor maritagii is aboliſhed. | 


Salk 695. 
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William Birton againff John Mandel. „e 


EBT againſt the defendant, as executor to J. S. The defen- On iſſue tender- 
dant pleads © plenè admini/travit.” The plaintiff replies, Et _ 4 3 

« predift. WILLIHELMUS dicit quid predict. WILLIH* LMUS habet the Sallie in 

« bona, &c.; fo miſtakes William for John. The ifſue was joined, the other's 

« et pradifius JOHANNES ſomuliter,” The verdi& was found for the name, it ſhall 

Rf be amended af- 
plaintiff, | 7 | 2 ter verdict. 

It was now alledged in arreſt of judgment, that by reaſon of this Ante, 14. 
miſpriſion, there is not any iſſue joined, and ſo A REPLEA DER gw 3 587. 
ouzht to be awarded. 1 2 Eltz = 

Tur CourT held, that it was but a default of the clerk, and Cro. Car 80. 
amendable, and a good verdict, Wherefore it was awarded to be ob 117, 


. Com. Dig. 
amended, and adju om. Dig 


ged for the plaintiff. 329. 
; Stra 6 1. 686. 
1023. 8. Mod. 376. Cowp, 425. Dougl. 116, 1. Term Rep. 783. 


Worlich azain/t Maſſy, &c. CA, 8, 


UDITA QUERELA. Upon demurrer the caſe was, That If a perſon be- 
one Edward Barns was bound in a ſtatute to Worlich in two the — 


where every of them was bound in two hundred pounds, that the . De tad 
ſaid Edward Barns ſhould appear in the chancery at Oab. Mich. « that he ſhall 


piat per breve. But he did not render himſelf to the priſon of the 4 — 


king's bench, nor pay the condemnation; and therefore a ſcire facias . cute with ef- 
was brought upon this e ee declaring upon all this matter, * fe.” | 


was hereupon demurred. | F. N B 10s. 
GobrRkv, for the defendant, moved, that the breach was not well >a cn * 4] 
aſſigned ; for the recognizance being with a condition in itſelf, he , Roll Ab. 199. 
who will take advantage ought to ſhew in his action good cauſe of x36. 
breach : but here the recognizance is not but for appearance, et ad ro Car. 67. 
pr oſequend, cum effeflu ; and there is not a word that he ſhall render 648. 
himſelf, or pay the condemnation, fo as the breach is aſſigned of 
matters dehors, and not warranted by the recognizance ; wherefore 
it is not good. | 
But it was thereto anſwered, and fo ALL THe Cour reſolved, 
that the recognizance being ad comparendum et ad flandum juri, &c. 
it is intended according to the intention and courſe of the court 


there, when one in execution is delivered out of priſon upon 
(a) See the caſe of Barns v. Worlich, Ante, 25, 26. 


F 2 ſuch 
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wontien ſuch ſureties, it is not only to appear, but if he be condemned to 
againſt fatisfy the condemnation, or to render himſelf to priſon, there to 
Mazsr, &c. main in execution for the debt: and of the courſe of chancery in 
| Weftminfter, other courts ought to take notice: and ſuch expo- 
ſition the words © ad flandum juri in hac parte ought to have; for 
otherwiſe the party who hath execution ſhould be at miſchief, if 
the recognizance ſhould be only © ad comparendum et praſeguendun 
cum effetiu,” which is only to proſecute without being nonſuited 
or uſing delay, which may be, and yet, he being condemned, the 
other ſhall not hare any remedy for his debt; which is expreſsly 
See 1. Ter Rep. apainft the intent of the ſtatute of 11, Hen. 6. c. 10. which was 
C. B. 463. made to remedy the miſchief, that thoſe in execution ſhould not 
be delivered out upon ſurmiſes without good ſureties found to the 
at whoſe ſuit he was in execution to ſatisfy the condemnation, 
if they ſhould not _—_— him, &c. The practice alſo ſince this 
ſtatute hath ever been to find ſureties in this manner —— 
4 juri, which ts intended to ſatisfy the condemnation. Wherefore 
the breach is well aſſigned: and it was thereupon awarded, that 
judgment a uy be entered for the plaintiff, unleſs other matter 

were 


daes. Sir Richard Champernon again/? Hill. 


Hilary Term, 2. Fac. 1. Roll 


An action lies EBT upon the ſtatute of 2. Edu. 6. c. 17. for not ſetting 
on the 2. Edw. forth tithes; and ſhews, that two parts of the tithes of the 
[ place, &c. appertained to the rectory, and the third part to the vi- 
upon ſeveral Carage ; and that he had a leaſe for years of the rectory, and another 
titles. leaſe of the vicarage; and for not ſetting forth the tithes, he de- 
Poſt. 70. 330. manded, according to the ſtatute, the treble value, The defendant 
Moor, 914. Ppleaded non debet, and it was found againſt him. 


Velv. 63 It was now alledged in arreſt of judgment, that inaſmuch as his 


1. Brownl. 86. cauſe of action is grounded upon ſeveral leaſes, he ought to have 


us pr hyp brought ſeveral actions, as his title is ſeveral. 


- 


But THE Coun held, that the action was well brought, in re- 
gard he had both titles in him, and he is to have the entire tithes : 
and this action is brought upon the fort, becauſe he did not ſet out the 
tithes, —Wherefore it was adjudged for the plaintiff, 


Cars 10, Taylor againſt Chambers. 


Trinity Term, 2. Fac. 1. Roll . 


8 . e of a ſilk quilt, teſter of a bed, five/ ſilk curtains, 2 
ms os, coat, and a cloak. The defendant, as 4 all except the 
except for goods two laſt articles, rm not guilty ; and as to them he pleaded, 
* that the city of London is an ancient city, and that within 


the ſame is a market every day for all goods to be fold in 


I. Noll. Ab. 113. 2. Roll. Ab. 122. Moor, 625. 360. 5. Co. 83. P 84. . . 
2. Inſt, 713. Jones, 164. nnn | recall e Fu: 


eyery 
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er of the city, in every ſhop, every day, except n- Tarron 
e bevwrixt fag ling and ſyn-ſetting ; fo as one M. 
of the contractors be a freeman; and that he, being a freeman of the 
company of mercers, ſuch a day not being Sunday or holiday, bought 8a. 1189. 
thoſe things in his open ſhop, wherein he had a Jong time uſed to 1. Will. 8. .. 
buy ſuch wares, of one Henry Cooper, for ſuch a ſum, and fo juſti- 3: rr 
fies the converſion. 3 | 4-B1.Com, 449 
Upon this plea the plaintiff demurred : and apon the firſt mo- 250. 


tion at the bar, ALL THE CouRT conceived that the plea was not 2. Term Rep. 


good; for the cuſtom is too general, that every freeman might buys. 
all manner of wares in every ſhop, &c. for then a ſcrivener might 

buy plate in his ſhop, and the like, &c. which is not reaſonable, —. 
And here he being of the myſtery of mercers, to buy petticoats and 
cloaks, &c. it is not agreeable to his trade. And PorhAu faid, , 

that it had been reſolved, that ſuch cuſtom being found by a ſpecial 
verdict was unreaſonable —Wahereforz it was adjudged for the 
plaintiff, | 


See 1. Jac. 1.c 21, 


Egles again/t Vale. Cazx 11. 

Eaſler Term, 1. Fac. 1. Roll 131, N 
RROR of a judgment given in Coventry in an aſſumpfit. If two perſons 
THe FIRST ERROR aſſigned was, For that the plaintiff de- _ 


clares, Whereas the plaintiff and d:fendant, 4. March, 43. Elia. their ww B 
accounted together for divers ſums of money received by the de- an e 
fendant, and the defendant was found to be in arrear ten pounds; will lie againſt 
that the defendant, in conſideration thereof, aſſumed to pay that 3 * 
ten pounds on the 19th of March following, and alledgeth in fact poſt. _ ; 
that he had not paid; whereupon he brought that action: whereas vel. 70 
there is not any conſideration nor cauſe to ground ſuch an Cro. Car, 116. 
action; for the being found in arrear is not any cauſe to make !. Roll. Ab. 7, 
a ſpecial promiſe; nor is there anv thing done on the plaintiff's ——_ 208. 
part whereupon this promiſe ſhould be grounded, viz. the for- — 
8 of the ſuit, or any ſuch thing.— Sed non allicatur; for 294. 565. 
— — t itſelf, without other ſpecial cauſe, is ſufficient to ground 2. Ter. Rep. 
the action. ET „ | 


A SECOND ERROR aſſigned was, Becauſe he declares to his da- A jury may af- 
mage of ten pounds, and, upon non aſſumpſit pleaded, the jury aſ- a now. ob 
les damages to ten pounds, and coſts to thirteen ſhillings and for, and alſo 
four-pence ; ſo that the damages and coſts aſſeſſed by the jury ex- coſts beyond 
ceed the damages whereof the plaintiff counts, and judgment is — . 
given accordingly; which is error.—Sed non allocatur; ſer if the velv. 7 Ts 
coſts had exc the damages whereof the plaintiff counts, yet 1. Roll. Ab 78. 
2 not — Oy for although the entry is e 118. 

As o damages co the name of da es, yet th 6 
diſtinct: and even if the ha had found 5 Fe -4 the oo. 1 8 
plaintiff counts, and judgment had deen given, Alon h that 64. 585 
been erroneous, yet in finding more coſts than the es 2 
: ugl. 370.75 1 
2. Term Rep. 33 
F 3 a nounted 


2. Hawk. P C. 


. 
Py 
* * 
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Ec amounted to (for it may be that the coſts of ſuit through long de- 
gain pendance exceed the debt) it is not error. Vide 13. Hen. 7, pl. 16. 
VAIX. a | . 
2, Hen. 6. pl. 7. 42. Edw. 3. pl. 7. 
An aRion wil A THIRD ERROR aſſigned was, Becauſe the promiſe was 4 
not lie before March, 43. Elia. for payment upon the 19th March following, and 
the — — ol ac the action was brought 16th March, 43. Eliz.; ſo it was brought 
—— oY three days before there was any cauſe of action. — And this was 
| held to be a manifeſt error; and for this cauſe the judgment was re- 
Velv. 71. verſed, In Michaelmas Term 3. Fac. 1. Roll 492. Reward v. Da- 
Cro. Car, 282, ie, accord of judgment in the common pleas, where the judgment 
. 1979. was affirmed; and in Trinity Term, 35. Hen. 8. Roll 30. Wright 


Carth. 114. v. I bitſield accord. | | 
Show. 147- 


Cro, Eliz 325. l. Sid. 307. 1. Vent. 135. 2 Mod 343. 4. Mod. 367. 2. Strange, 806. 1. Strange, 


4. 1. Willon, 180. Cowp. 454- 671. Dougl. 62. 


Dagg and Kent again/? Penkevon. 


Casz 12, 
| Trinity Term, 44 Eliz. Roll 348. 
In the Exchequer Chamber. 
| 5 EBT, upon the 2. Edi. 6. c. 13. for not ſetting forth of 
mY 11 ˖· tythes, demanding the treble value, viz. ſix hundred and 


on the 2. Edw. thirty pounds. The defendant pleaded Vn debet. The jury found 
6. c. 13. quod ** debet” 78ʃ. et quoad 2 non debet, and aſſeis one pen- 

ny for damages, and forty ſhillings for coſts. The plaintiff, after 
— ek 29%. divers motions in arreſt of judgment, had judgment for the debt, and 
Hard. _ releaſed the damages and coſts, becauſe he was in doubt whether he 
1. Com. Pig. ought to have had the damages and coſts in this action, wherein he 
558, | recovered the treble value of the tythes; the ſtatute not giving coſts 

by the expreſs words : wherefore, to avoid error in hac parte, he 


releaſed the damages and colts, and took his judgment for the debt 
only (a). | 


(a) By 8 andg Will. 3.c. 11. in all any award of exccution, after plea plead- 
actions for not ſetting forth tythes, ed or d:murrer joined therein, ſhall reco- 
wherein the ſingle value of damages ver his coſts of ſuit ; and if the plaintiff 
found by the jury ſhall not exceed 20 no- become nonſuit, &c. &c. he ſhall pay 
bles, the plaintiff ob ainiug judgment, or the coils. 


Where lctters Upon this judgment a writ of error was brought in the exche- 
pr quer chamber. IHE FIRST ERROR afligned was, for that the plain- 
ducemeht io tift for his title ſhews, that the queen by her letters patents let the 
the action, they rectory of A. to Edward Prideaux tor life, and he let to the 
— be plaintiff for years, &c. and he doth not ſay by letters patents hic in 
Ante, 43. 68. £4744 prolatd : and this exception was taken before in the king's 
Poſt. 317. 328, bench.—Sed non allocatur : for inaſmuch as the plaintiff hath but 
673. parcel of t]# eſtate, vix. a leaſe derived out of a leaſe for life; and 
8 becauſe the letters patents do not appertain to him; and for that this 
5 ll. Ger. © action is to puniſh a tort for not ſetting out of tythes, and js not an 
Dyer, 29. action to demand the tythes ; and the title ſhewn in the declaration is 
Cro. Car. 442. but a conveyance to the action; therefore the declaration is good 


33 3 without ſhewing the letters patents. | 
6. Co. 38. 2. Leon 74. Hob. 38. 5. Com. Dig 129. 131. 4. Bac. Ahr. 112, 113, 2. Hawk. 
P. C. 561. 3. Wilf, 3. 1. Term Rep. 149. | ' 
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SECONDLY, it was alledged that this ſtatute doth not give the A perſon who 
treble value to the farmer of a parſonage; and that the ſuit for the 710 —_— 
forfeiture ought to be before the ſpiritual judge, and not at the COM; oe anche 
mon law.— Sed non allocatur 2. Ee. 6 c. 13. 
law.—8 | : Ante, 68. Cro Eliz. 608. Moor, 915. 5. Bac. Abr. 104. 
Tar1RDLY, For that the action is brought by two farmers, who In debt by two 


: . . leſſees of tithes 
demand the forfeiture, for that he carried away the corn without 2 


ſetting forth of the tythes, not agreeing with them, being far mers reꝗory, it need 
for the corn; and he doth not fay, that he did not agree with not be ſtated - 
them, nor either of them: for if he agreed with any of them chat 4 = — 

it ſuffceth.—&ed non allocatur :' for when he ſaith, that he did not 3 > em 
agree with them, it ſhall be intended, that he did not agree with them. 

them, nor either of them: and if he agrecd with the one of them, han. 60/6. 

the other ought to ſhew it. Wherefore the judgment was af- velv 63. 


firmed. | Moor, 915. 
Cro. Car. 74. Carth. 304. 5. Bac Abr. 105. 


Fiſſi againſt Bellamy. . Casz 13, 
Michaelmas Term, 2. Jac. 1. Roll 1906-—[n the Common Pleas. 
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N 


N a * . leaſe f t 
Sir William Howard, for damage-feaſant as in his free- 1 pray 


hold, &c. if he died within 
The plaintiff ſhews, that the biſhop of Bath and Wells was ſeiſed the term, is a 
in fee of the manor of Blackford, &c. and in 18. Hen. 8. let it to —_ — 
Elizabeth and Robert Coins for ſixty years, with a PROVIS0, that if 3 bay 
they both died during the —_—_— he might re-enter. The leaſe cond leaſe ua- 
is confirmed, &c. The biſhop afterward dies; and one Thomas nenDum cum 
Clerk his ſucceſſor, in the twenty-ſecond year of Henry the. eighth pf —_ | 
(Elizabeth Cozins being dead) let that manor to one Robert Clerk, = ee 
HABENDUM cum poſt mortem five per mortem 2 redditionem ſeu ſeu furisfacturum 
orisfafturam prædicti Ros. Cozins vacari acciaerit, for ſixty years, predidi A. v. 
This leaſe is confirmed; and afterward the reverſion of the manor is *, eit, is 


; a Nr od, and 
granted to Sir William Howard : Robert Cozins dies during the ſix- mences at he 


ty years (a). N end of the for- 


The queſtion was, Whether this ſecond leaſe ſhall take any effect, Ne OI 
or bein contingency, or in eſſe ? | s Co. 34. 36. 


|; "EA Dyer, 313 
FosTER and TANFIELD, for the defendant, argued, that this ſe- 3 Lev. gg. 


condleaſe is not good. For, firſt, it was agrecd by the counſel on P 433. 
both ſides, and by all the! Judges, that this firſt term is not — 45. 
determined by the death of Elizabeth Cyzins and Robert Cozins 1. Wir” 6 3 
within the * years, but continues until the leſſor or his ſuc- x Com Dig. 
ceſſor determines it by entry; for the PROV1SO is a mere condi- 256. 

tion, and not a limitation. Then when the ſecond leaſe is limited 3 . Abr. 9 
to commence cum poſt mortem ſive per mortem ſurſum redditionem ſeu . : 3 = : 
ortsfatturam vacari contigerit, none of them happen in this caſe; 1. Term. Rep, 
for it is not determined by death, nor is there any forfeiture, or 638. 

any ſurrender; and * the ſecond leaſe ſhall never have 

any beginning: for this leaſe continues until it be determined 

by effluxion of time; and the ſecond leaſe is not appointed to 


* 


R The defendant made cognizance as bailiff of A Pzoviso in a 
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(a) See 11. Geo, 2 c. 19. f. 22. Ante, 44 
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begin after the determination of the firſt leaſe, but after this ſpecial 
determination mentioned; which if it never happens, the ſecond leaſe 
never ſhall begin. 4 


ANDERSON and KINGSMIL were of that opinion, that by reaſon 
of this uncertainty the leaſe is void, for it doth not appear when it 
ſhould begin. | N | 

But WALMSLEVY, WARBERTON, and DANIEL, ? contra: for in 
deeds ſuch conſtruction ought to be made, that they may well ſtand, 
according to the intent of the parties, and not to be deſtroyed ; and 
itis a ſiniſter conſtruction which ſhall deſtroy that which by any kind 
of conſtruction can be made good. And here it may be well con- 
ftrued after the intent of the parties, that it ſhall begin when the 
firſt term is determined by effluxion of time pt mortem of the leſſees, 
which may be at any time after the death of the parties, and needs 
not be immediately po/? mortem; for there are not any ſuch words: 
therefore there is a difference where a remainder is limited po/? mor- 
tem, that ought to be immediately, without any interim. But other- 
wiſe it is when a leaſe is appointed to commence cum vacari contigerit 
poſt mortem, &c. for then it ſhall begin, quocunque modo or quands- 
cungue vacar. contigerit poſt mortem ; and ſo by ſuch — no 
eſtate ſhall be deſtroyed, but the intent of the parties is preſerved.— 
3 they adjudged it for the plaintiff, that the leaſe was 
3 | 


e. . e * Sc - oF * 1 A Ez>. Ye „ 
. 8 F * Nn k Fes ** 3 I'S. 2 - 5 1 2 Te» — 1 2 
* * 9 1 ET"; 4.4.2 þ 0 nga Sud. rl ' e - l 
8 - © + G'S 2 Fad bf > TH. 9 — 9 p 4 HA 1 

, 7 8 3 3 6 


SS... 7 Fs 
"I WES of 1 
1%, has. 


OR, 


MEE a bt _ TW CL A Frets 
xe Let 


n 
FE 
n 


r 


7 
2 
2 
= 
» 
1 * 
4 1 
G 
ut 
| 
q 
» * 
IF 
* 
, 1 ] 
_—_ 
"Pp 
9 
1 
ql 
« 
"2 A 
* 
= 
© 
7 
r 4 1 
= 4 
A 1 
7 
7 
* 
I 
= 
2 = 
I» 
1 
A 
2 
* 
* 
B 
* ' 
7 
5D 
6 
7- 
4 
1 
1 = 
I” + 
© 
* 
* 
i 
1 
o 


4 


Trinity Term, 

Jac. 1. In the King's Bench. 
Sir John Popham, Knt. Chief Tuftice. 
Sir Edward Fenner, Knut. 
Sir Francis Gawdy, Knt. | 
Sir Chriſtopher Yelverton, Knut. J 112 
Sir David Williams, Kut. 
Sir Edward Coke, Knt. Attorney General. 
Sir John Doderidge, Knt. Solicitor General 


Style againſt Hearing. ca 2. 
OVENANT, upon a demiſe by indenture; and counts, that the The words 
defendant by indenture demiſed and granted the lands to him for _ and grand 
_— years; and that one . P. entered and evicted him by right- ralle a covetiant 


. ; in law; ; 
ful title. The defendant pleads a plea with an inducement to a tra- 8 Lil Be 


verſe, ABSQU Hoc that he was poſſeſſed by virtue of a leaſe, &c.— though theleaſe 


And it was thereupon demurred. — —_ 
And reſolved by ALL TH JUSTICFs, that upon the words demiſe a 


and grant, without other words which comprehend any warrant in (a) 1. Roll. An. 
them, this action well lies (a). | 519. 
4. Co. 80. b. Dyer, 257. 2. Leon. 104. Cro. Eliz. 674. 1. Sid. 266. 447. 1. Mod. 113. 
Shep Touch 162. | , R 

And that a leaſe by eſtoppel is a good leaſe to ground this action (5) Poſt. 324. 


— 
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opon eviction (). | Hob. 4. 1a. 
1 Haſs 1. Roll. Ab. 520. Carth 135 3. Lev. 146. 1. Salk. 299. 
( if And that the bar with a traver/e that he was not poſſeſſed by virtue . 
\ 4 of a leaſe, is no plea againſt this leaſe by indenture, which is an eſ- 9 ) 1. Roll. Abr. 
a 3 toppel, without ſhewing a particular cauſe (c ).—Wherefore, with- Os Di 


out further argument, 1t was adjudged for the plaintiff, 
3. Lev. 146. $5. Com. Dig. 262. 3. Bac. Abr. 441. 1. Term Rep. 86. 701. 2. Term Rep. 11 


: Ayre againſt Aden. Casz 2. 
ROVER. Upon a ſpecial verdict, the caſe was, That a ſheriff un, ſeized 

upon ry facias ſeized goods in his hands to the value of the 5, — = 
debt, and paid part of the debt; and the goods not being fold, nor the by the ſheriff. 
writ returned, the ſheriff was diſcharged of his office, and after- after he is out of 
wards ſold the reſidue of the goods without any writ of venditioni ex- — office, with- 
ponas and, Whether this ſale were good or not? was the queſtion. ek 
—AND RESOLVED that it was good; for the writ of fiert facias gave Poſt. 515, 
authority to him to ſell, without any other writ ; and the fale by him : Koll Ab 893. 
acacter is good, although he were diſcharged of his ofkee. Wherefore 48 7557s 

it was adjudged for the defendant. | a rye: 
Cro, Car. 209 Dyer, 98. 2. Saund. 47. 345. Latch. 117. Hob. 207, Cro. Eliz 597. 1. Mod. 
31. $. Bac, Abr. 267. Cowp. 406. 222 
See 3. Geo 1. c. 15. f. 9. 20. Gee 2. c. 37, 


Brown againſt Wootton. cast 3. 
Hilary Term, 2 Fac. 1. Roll 1099. 
ROVER of certain plate. The defendant pleads, that at Judgment reco- 
another time the plaintiff had brought his action for this ſame vered in #rover, 


plate, againſt J. S. ſuppoſing: the - converſion to have been by 8 

= _ 8 different > - 8 — the. ſame cauſe, without averring ſati faction. 
. . . . v. 7. . = - 10. C . . s C . . ** 0 . 

P:range, 1078, 1. Term Rep. 273, * . 58. Ce 45. 3. Burr. 1345 
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Trinity Term, 3. Jac. 1. In B. R. 


BA .] ] him ; and in that action had judgment to recover twenty pounds for 

e damages, and had J. S, in execution for thoſe damages; and avers, 

WeoT0*- that it is for the fame goods, and for the ſame trover and converſion. 
It was thereupon demurred. | | 


CLERK, for the plaintiff, argued, that it was not any plea ; be- 
cauſe the having judgment, and the party's being in execution, is 
not any ſatisfaction, unleſs the money was paid; and therefore, by 
being pleaded without ſatisfaction, it is not any plea in bar of this ac- 
tion: as in debt againſt two by ſeveral _—_— upon obligation, 
judgment and execution againſt one is no plea for the other without 
fatisfaction, and execution of the body is not any ſatisfaction; as 33. 
Hen. 6. pl. 47. 4. Hen. 7. 29. Hen. 8. Title“ Execut, 132. 
14. Hen. 4. | | | 

But ALL THz Cour held the plea to be good: for the cauſe of 
action being againſt divers, for which damages uncertain are reco- 
verable, 2 the plaintiff having judgment againſt one perſon for da- 
mages certain, that which was uncertain before is reduced in rem 
judicatam, and to certainty ; which takes away the action againſt the 
others: and therefore PoPHAM ſaid, if one hath judgment to reco- 
ver in treſpaſs againft one, and damages are certain, although he be 
not fatisfied, yet he ſhall not have a new action for this treſpaſs. By 
the fame reaſon ? contra, if one hath cauſe of action againſt two, and 
obtain judgment againſt one, he ſhall not have remedy againſt the 
other; and the alledging that he hath the one in execution for this 
cauſe, is not an anſwer to the purpoſe : and the difference betwixt 
this caſe and the cafe of debt upon an obligation againſt two, is, be- 
cauſe there every of them is chargeable, and liable to the entire debt ; 
and therefore a recovery againſt one is no bar againſt the other until 
ſatisfaction. FENNER faid, that in cafe of treſpaſs, after the judg- 
ment given, the property of the goods is changed, ſo as he may not 
ſeize them again.—Wherefore, by ALL THe COURT, null contra- 
dicente, or any of the defendant's counſel being there, it was adjudg- 
ed for the defendant, | 


| Care 4. Horton againſt Horton. 


Trinity Term, 2. Fac. 1. Roll 7510. 


EPLEVIN. Upon demurrer the cafe was, Hadham made a 

ee leaſe for years of the lands in queſtion, upon condition that he 
beladen inet thould not alien to any except his children. The leſſee deviſed part 
broken by a de- Of the term to Humphry his ſon after the death of his wife, and made 
viſe of part of one Marſhal and another his executors, and died. The leſſor enter- 
the term to his ed as for a breach of the condition: and, Whether his entry were 


PROG — lawful? was the queſtion. 


A condition not 
to alicn a leaſe 


wife. i 
GyBEs, fer the plaintiff, argued, that it is a forfeiture : for by 
—_ BY this deviſe to his ſon after the death of his wife, the intereſt thereby 


is in the mean time given to the wife: which is a breach of the con- 


8. * 
ma wil dition, 
1. Com, Dig. 
465. WERRE, for the defendant, argued, that it was not any breach. — 


3. Wil. 234 FirsT, The deviſe to the ſon after the death of his wife, is not any 
Cop. 863, deviſe to the wife in the mean time: for the law ſhall conſtrue 
| 2 it 
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it to be a deviſe to the wife when the law intends that he intended Henron 

it to his wife, and to none other in the mean time. But he re cannot _ 
be any ſuch conſtruction; for it may be well conceived, that he in- 1 8 5 
tended it to his executors in the mean time. SECONDLY, The law | 

ſhall not conſtrue it to be a deviſe by implication, in deſtruction of 

an eftate, to make a breach of a condition; for no tort is to be ſup- 

poſed by a conſtruction in law. THIRDLY, That the deviſe is void, 

unleſs it be ſhewn that the executors conſented thereto, and that he 

entered by the executors aſient; for otherwiſe it cannot be a breach 


of the condition. 


PorHam, GawbDy, and YELVERTON, held, that it was not a 1. Roll. Ab. 
breach of the condition, for it is not a deviſe to the wife by implica- 844. ; 
tion; but if it ſhould be by implication. it would make a forfeiture 3. Com. Dig. 
of the eſtate : and this deviſe af the land to the ſon after the death of 285 
the wife, is but a demonttration when his eſtate ſhall commence; 
and in the interim the executors may well have it. | 


4 


YELVERTON ſaid, if the deviſe had been to the executors after 
the death of the wife, that peradventure might by implication carry 
the term to the wife : for it appears that his intent was, his execu- 
tors ſhould not have it until after the wife's death; and none other 
could have it in the interim : , wherefore it ſhall be conſtrued as a de- 


viſe to her in the mean time. 


But PopHAM denied it; for in the mean time the executors ſhould 
not have it as legataries, but to perform the will; and it is a demon- 
| ſtration when the executors ſhall have it to their proper uſe. 


| Tazy ALL AGREED the caſe, YEAR Book 13. Hen. 7. 2 17. A deviſe to his 
©, 


that a deviſe to his heir of his land after the death of his wife, is a Jr after the 
good deviſe by implication to the wife : for it appears he intended his m_ 1 
e, gives an 


heir ſhould not have it till the death of his wife; and none other can eſtate by impli- 
have it beſides the wife ; and therefore it is a good deviſe to the wife cation to the 
by implication. But if ſuch a deviſe had been to a ſtranger after the wife. 

death of his wife, it might peradventure have been otherwiſe ; 1. Roll. Ab. 
for the heir in the interim might have had it. But they held, that 428: 843. 

if the deviſe be allowed to be to the wife by implication, although peng 7222 
the executor never aſſented thereto, yet it is a breach of the condi- Hob. — * 
tion; for he thereby made an alienation : and the non-conſenting of Cro. Eliz. 16. 
a ſtranger ſhall not take away the advantage which the leſſor had 2. Lev. 207. 


l , 2 . - 2. Sid 53. 
wy jog act. So it was reſolved in the Lord Burough*s Caſe in this 8 


263. 
F 1. Vern, 22. 

Williams faid, that he was of a contrary opinion in the 2. Vern. 572, 
principal caſe; but he delivered not any reaſon.—Wherefore 773; 


ad, 
Journatur. 3 1 7 3 
rec. Chan. 4 39. 


| : 5 1. Burr. 553. 
5. Burr, 2609. 2. Bl. Rep. 693. Cowp, 40. 43. Dougl. 492. 498 501. 


Higham 


1. Peere Wrs, 


Carr's. | Higham again Flower. 


bende! FOYEBT upon an obligation dated at Aram. The declaration 

=_ — be 3 be — at Alam in Suffolk, The defendant 
zIledged to have i121 that Aoam is in Ireland, and that it is the fame vill which 
= arrange is in the bond; and that there is not any ſuch vill nor place in Eng- 


England. Und of that name; and demanded judgment, &c.—It was thereupon 
5. Co. 3- demurred, and without argument _—__ for the plaintiff ; for 
Co- Lit. 261.b. al it bears date in any place boy the ſeas, yet the plaintiff 
2. Inſt. 229. for trial may alledge it to be made in England, and good enough —- 
Hob. 1? Vide 48. Edws 3. pl. 3. | 
Salk. 2 Lat. 950. 1. Wilf. 336. 1. Com. Dig. 123. Cowper, 178. 181. 2 Term Rep. 238. 


ca 6. Baugh againſt Haynes. 
| Eafter Term, 43. Eliz, Roll 80. 
If a dean and RESPASS. Upon a ſpecial verdiQ, the cafe was, A dean and 
chapter be ſeiſed chapter were ſeiſed of a manor whereof the land in queſtion 
of copyhold 8 copyhold, demiſable for three lives, rendering eight ſhillings 


— — "vg rent at the four Feaſts, and heriotable upon the death of every tenant 


rendering a cer · dying in poſſeſſion. The dean and chapter let this land by indenture 

tain rent at four for three lives, rendering eight ſhillings rent at two Feaſts, without 

_ Vith re reſerving any heriot : and, Whether this leafe were good againſt the 
ration of an F d J * ch eſti 

heriot. and make ſucceeding dean or not? was the queſtion. 


a leaſe to A. for the lives of B. C and D. at the ancient rent, this is a good leafe to bind the ſacceſfor, 
although no heriot be reſerved, and the rent may be made payable at two Feaſts, and the land u- 
fually demiſable by copy. 6. Co. 37.a. Moor, 759. Co. Lit. 44. b. in notis. 3. Com. Dig. 252, 
253. 3. Bac Abr. 351 357. 360. Powel on Powers, 392. $7I. 572. 
FirsT, becauſe this leaſe was not made for three lives directly, 
but made to J. S. for the lives of his three ſons, named, &c. 


A leaſe to one But they all held, that it is not of any force: for a leaſe to one for 
for three lives, three lives, and to three for their three lives, is all one within the 
or to three for + : 
their lives is all intent of the ſtatute. 

one 6. Co. 37. b. Co. Lit. 44 b. Powel on Powers, 541. | 


 SeconDLy, Becauſe the heriot is not reſerved ; ſo all the ſervices 

are not reſerved. a 
The 13. Elia. e. But it was reſolved, that the non-reſervation of the heriot ſhould 
10 which re- not impeach the leaſe ; for the ſtatute 13. Eliz. c. 10. is, that the 
quires the dee ancient rent and more ſhall be reſerved; which is intended of the 
reſerved, does ancient rents, and do not extend to the caſual and accidental ſervices, 
not extend to as heriots, and ſuch like. 
heriots, &c. Co. Lit 44. b. 6. Co. 38. a. Dougl.-570. 573. 

THIRDLY, for that the rent was uſually paid at four days; and 
now it is reſerved payable at two days. © Yap 


Rent ona church It was held to be well enough; for it is all for the ſucceſſor's bene- 


1H leaſe reſerved at fit : 
[ — and there is not any impairing of the rent. 


though uſually paid at four, is good. 6. Co 38. 2. Ante, 26. Co, Lit. 44. b. 
FouRTHLy, Becauſe this land was not uſually demiſable by in- 
10 denture, but only by copy; and ſo it is not land uſually demiſable. 
1 — But, notwithſtanding any of theſe objections, it was reſolved, that 
mee is god, this leaſe was good. For as to the fourth objection, which ſeemeth 
. though uſually to be the moſt material, it was held, that this land is accounted 
demiſed by cy. uſually demiſable when it is always demiſed ; as if uſually it had 
been 
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been let at will at the common law rendering rent, ſuch land is ſaid to Bares 
be uſually demiſed, and ſuch rent may be the ancient rent. And ſo _ 

it was ruled in 7. Eliz. in the caſe of Sir James Marvin, where te- 982 
nant in tail let a copyhold by indenture, rendering the ſame rent as 

before, that it was 2 leaſe within the ſtatute of 32. Hen. 8. c. 

28. WILLIAMS, Fuftice, ſaid, that he had known it to have been 

thrice ſo adjudged inhis time, in-the caſe of tenant in tail. And it 

was Cited at the bar, that this laſt Term in the common pleas in 

Banks v. Breman, it was ſo reſolved by ALL THE JUSTICES in the 

caſe of ſuch a leaſe by a dean and chapter. 


Upon the firſt argument therefore they all reſolved, that it was a | 
good leaſe; and adjudged it for the plaintiff. 


Braſhford againſt Buckingham and his Wife. C445. 
RROR in che EXCHEQUER CHAMBER of a judgment in the Boren and 
king's bench. 2 — as 


The error aſſigned was, Becauſe the action was brought by huſ- promiſe made 
band and wife upon a promiſe made to the wife after the coverture, during the co- 
in conſideration that ſhe ſhould cure ſuch a wound, to pay to her ten one 2 
pounds; and alledges in fact that ſhe cured it; and for non-perfor- the — 8 


mance of this promiſe, they brought their action upon the caſe. It tion ſes from 


vas alledged, that the huſband ſole ſhould have had the action, it be- her labour 
ing a perſonal duty which accrued during the coverture. — 8. C. Fes. 


Sed non allocatur; being grounded upon a promiſe made to che Cre. Eli. 61. 96. 
wife, and upon a matter riſing upon her ſkill, and upon a perfor- ©:0. Car. yo. 
mance to be made by the perſon of the wife; ſo ſhe is the cauſe of the 3 _ Ae 
action, and fo the action brought in both their names is well enough; f Sai ©. 
and ſuch an action ſhall ſurvive to the wifa.— Wherefore the judg- 206. 


ment was affirmed. 


Earl of Bedford again/t Forſter. Ca . 

Eaſter Term, 1. Fac. 1. Roll 426. 
RROR to reverſe a fine. levied in Trinity Term, 37. Eliz. by The variance of 
Sir Fohn Forſter, # Forflerand Folter 


; A . 2 — * . in th ti 
Tux FIRST ERROR affigned was, Becauſe the writ was, © inter a fine — 


NicholAUu FORSTER guerentem et JOHANNEM FoRS TER defor- terial. 
cientem, and ſo was the dedimus pote/tatem ; and in the captian of 
the fine annexcd to the writ of dedimus poteſtatem (which was certi- 
hed) it was in this manner: “ Præcipe JoHanni FosTFR militi, 
« quod teneat NICHOLAO FosTER, &c. ;” ſo it varies from the firſt 

writ and dedimus pateſtatem, &c. ; 


A SECOND ERROR afligned was, Becauſe the writ of covenant The variance of 
was, «© Pracipe, Ic. quod teneat, &c. de ofto meſſuagiis, duobus taftis, © meſuagiie,” 
* decem gardints, &c.”” ſo was the writ of dedimus poteſtatem; and 2 22 _ 
the fine certified was in this manner: * Precipe, &c, quod teneat, IN 32 
c. de ofto meſſuagiis, duobus meſſuagiis, decem gardinis, &c. ;” ſoit fatal. TOY 
varies from the firſt writ or commiſſion, and there is not any warrant Cowp. 229. 
for the commiſſion. 


Cowp 229. 


THIRDLY, 
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« Panels” in- THIRDLY, That upon the dorſe of the dedimus potgſtarem it was, 

ftead of * ſche- dc 2xecutio iſtius brevis patet in quodam punello hc brevi adnexo ;” 
dels,” inthe „ hereas it ought to have been, “ in quddam ſcheduld huic brevi an- 


indorſement on ew | 
the dedimus, is © nexa ;” for it is not any panel, but a ſchedule. 


immaterial. . Poſt 334. 1. Roll Ab. 794 Jones, 420. 3. Com. Dig. 348, 349. Dougl. 194. 402. 
1. Term Rep. 237. 


But ALL THE Cour held, that none of theſe Errors aſſigned are 
any cauſe to reverſe the fine. For as to the firſt, they held, that 
the names are all one, Forſter and Foſter, and are of the fame ſound, 

Comp 229g, er quaſione and the fame name: and as to the laſt error, they held, 
that it is but matter of form, and not material; for although it be not 
properly ſaid to be a panel, yet a panel and a ſchedule are all one in 
ſubſtance, and no cauſe to reverſe it. And as to the ſecond error 
(though it be the moſt colourable, yet) it is not any cauſe to reverſe 
the fine; for although dr9bus meſſuagits is pro duobus toftis, which 
ſeems to be prima facie more than the other, yet they held it not to be 
material ; for the concord hath relation to the writ of covenant and 
the dedimus poteſtatem and the entry of the præcipe upon the teſe 
of the concord is a rehearſal of the ſubſtance of the writ of covenant, 

and is more than needs to be; and being variant from the writ of co- 
venant, is idle, immaterial, and merely void. Wherefore the fine 


is good enough, notwithſtanding thefe exceptions. And it was af- 
firmed. 


Cs g | Humphry Lea againſt Lacon. 

| Proceſs directed RESPASS. After verdict it was moved in arreſt of judgment, 
to a ſheriff, s that the venire facias was awarded in this manner: « Jacosvus, 

1 4H Ec. vicecomiti ſalutem, &c.” ſo omitting of what county he was 

county, may be ſheriff. It was returned by the ſheriff of the county of Salop, where 

amended. the action was brought. Ca. | | | 

8 And it was moved, that it was an ill trial; for here is an ill writ, 
Conn; and not the want of a writ ; which is not helped by the ſtatutes : et 

316. non conſlat Curiæ by what ſheriff of the county it is returned, nor by 

Doug. 114. 135. wham it is returnable : and the ſheriff of the county of Salp hath no 

x. Ter. Rep. authority thereby to make the return, no more than any other ſheriff 


782. of any other county. | 
But notwithſtanding, becauſe this writ is warranted by the roll, 
which is well, it being judicial, may be amended. Wherefore it was 
awarded to be amended, and the plaintiff had judgment. Yide Yelv. 
64. contra. | 
Cat r0. Mary York againſt Twine. 
| In the Court of Wards. . | 
The ſheriff un- OTE. This Term, in the court of wards, a caſe was made 
der a writof IN and delivered to the Judges, aſſiſtants to the court, viz. Pop- 


feri faciar, may fan, ANDERSON, and FLEMING. 


— The queen had granted under her great ſeal to one Alen 
crown, and pay- an annuity of forty pounds a year for twenty-one years, to 


able by the re- be paid by her receiver of her court of wards. Alen being con- 
ceiver in the demned in four thouſand pounds damages at the ſuit of one 


court of wards; | 
For it is in the nature of a rent · charge. 7. Co. 2. loſt. 394. 8. Co. 171, 4. Bac. Abr. 460. 


Gilbert 
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Gilbert York, and the verdict being afktrmed in an attaint brought as 


well for the very matter as for the exceflive damages; judgment was 


given W ; and upon a wry facias, this annuity was ſald to 
ve | 


George York for five hundred poun 


The queſtion was, Whether this extent and ſale were good? 


And THEY RESOLVED, chat it was well extendable, and well ſold 
by the ſheriff; for being an annuity certain, for years certain, and 
payable by the receiver, 1t is in nature ofa rent-charge for twenty-one 
years, and is well grantable over and vendible, and not like to an 
annuity which chargeth the perſon only. ne? 
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Twixs. 


80 | 
' Michaelmas Term, 
3. Jac 1. In the King's Bench. 
| Sir John Popham, Nut. Chief Juſtice. 
1 Sir Edward Fenner, Kt. | | | 
| Sir Chriſtopher Yelverton, Kut. | ain 
Sir David Williams, Nut. | 
Sir Edward Coke, Knt. Attorney General. 
Sir John Doderidge, Knt. Solicitor General. 


Cars 1. Memorandum, Wy 
Sir Francis HE firſt day of this Term, Six FRancis Gawor, ſecond 
38 Judge of the king's bench, was made and ſworn Chief 


king's bench to Juſtice of the common pleas (SIX EDTaiunp ANDERSON dyin 
the common the laſt vacation): and all the Fellowſhip of the Inner Temp 
pleas, inthe attended him to the Hall the Saturday following ; although it was 


Ee km doubted whether they ought to attend him, becauſe he was before a 


deceaſed, Judge. 


Cam 2. Vaughan againſt Holdes. | 
A cuſtom that RESPASS. Upon evidence the cafe was, That an infant te- 
an infant may nant in tai} of land in gavelkind (where the cuſtom was, that 


make a feoffment an infant above the age of fifteen years might make a feoffment of 
i edge is bis land, and bind hicaſelf) b 
fee, and notin The queſtion was, whether this feoffment were a diſcontinuance, and 
eail ; for other- ſhould bind the infant? | 
—.— e And AlL THE CouRrT held clearly, and fo delivered the law to the 
ie tk jury, that this feoffment was not any diſcontinuance to bind him, nor 
Bendl 52. was good by the cuſtom : for the common ſhall never enable him to 
Co. Lit. 333- do a tort; and therefore ſhall be intended to extend only to land 
whereof he is ſeiſed in fee. . 
if 8 And 2 further held, that if a man make a deed of feoffment of 
i — the land land, and deliver the deed, and faith no more but, “ take and enjoy 
 faying, © tale the land,“ or, © take the land according to the deed,” or ſuch 
* and enjey tbe words which amount to a livery when he delivers the deed, nothing 
1 ps — 3 requireth more ceremony than the delivery of the 
1 upon the . 


not a ſufficient | 
livery. 6. Co. 26. a. Ley. 2. Sed vide 43, Aſſize, 10. 18. Hen. 6. pl. 16 and Co. Lit. 48. 


l. contre. | 
Cao 3. | Style againſt Heath. | 
To ſay of a CTION UPON THE CASE FOR WORDS. Whereas 
churchwarden the plaintiff was church- warden of Marlow, and by reaſon of 


1 his office took his oath to preſent things within his charge; that he 
perſon to the ſuch a day and year, vinculo ſacraments ſui prædict. preſented certain 
official, does not articles againſt the defendant before. the official ; and the defendant, 
import a certain knowing thereof, ſpake of the plaintiff theſe words : « Thou halt 
jury. or per- © perjuredly preſented me at the viſitation, before J. 8. official.” 
Poſt, 120 190. "_} cat peg ng guilty ; and being Nr 2 him, it 
436. 499. moved in arreſt by F an 
Yelv. 4 action lies not. deen by Nine, 9 


1. Roll. Ab. 70, 73. 1. Sid. 220. 1. Com. Dig. 191. P | 
IRST, 


- 
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FigsT, Becauſe the words, Thou did perjuredly preſent me, &c,” Sri 
is no preciſe charge that he was perjured ; but being adjectivelß _ | 
ſpoken they import not any ſuch "ſlander : as if one faith, “ T hou 455 
haſt thiewiſhly taken ſuch things,” it is not any charge that he is a 
thief ; and therefore it is not ſlanderous: fo if one faith, « Thou haſt 
dealt traiterouſfly,” that doth not charge him to be a traitor, 


SECONDLY, It is not ſhewn what thing he preſented, ſo as it may 
appear to the Court to be within his charge, and preſentable by him; 
for otherwiſe, if he preſents a thing wherewith he hath nothing to do, 
it is a vain preſentation, and no perjury in him, &c. | | 

WiLLIAMs and YELVERTON, for both theſe cauſes, held, that 
the action lay not, for the reaſons before alledged. | | 

FENNER ſaid nothing thereto.—Wherefore, and becauſe the po/tea 
was never returned, judgment was appointed to be ſtayed guouſque it 
ſhould be moved again. 

Afterward in Hilary Term it was moved again, PopHaM being 
preſent ; and reſolved that the action lay not, and adjudged for the 
defendant (g). (a) Becauſe it 


did not appear that the defendant was ſworn, not what he ſwore, nor that it was in any judicial pro- 
ceeding.— ide Poſt. 120. | | 


| Boucher's Caſe. | „ 
ALSE IMPRISONMENT. The defendant juſtifies (a), for & commitment 

that the city of Landon is an ancient city; and that ſir Robert 2 
Lee, being mayor and juſtice of the peace within the ſaid city, com- ſpecify 9199 Be 
manded him, being ſerjeant of the mace, pro drver/is cauſis eidem ma- the party is 
fort bene cognitis, to impriſen the plaintiff, per quod, &c. and fo juſti- * 
fies. And it was thereupon demurred. ſonment ge 


THE FIRST EXCEPTION was, Becauſe it was not ſhewn that the thereſore, if a 
SERJEANT A'S 


mayor was juſtice of peace by preſcription, or by charter. ace ts 


SECONDLY, Becauſe he juſtifies the arreſt by the mayor's com- an arreſt by 


mand, which being out of his preſence, ought not to be without war- command 
| of the mayor, 


rant, as 14. Hen. 7. is. | his phe hen 
THIRDLY, Becauſe he juſtifies the arreſt by the mayor's com- ſbew in certain» 
mand, pro certis cauſis known to the mayor: which is not Jus for ty for what 


g * uk cauſe the arreſt 
he ought to ſhew the cauſe of the impriſonment, ſo as the Court may n ne 


adjudge, whether it were lawful or no; otherwiſe, there is no cauſe poſt 219. 


of juſtification, Cro. Car 133, 


MonTacue, Recorder, anſwered, That although ſuch juſtih- 2 * 29. 


cation ought to be for the mayor himſelf in ſuch caſe, becauſe he Carth. 74. 
ought to 'ſhew good cauſe of juſtification to the Court, he being Stra. o . 
privy ; yet the ſerjeant or officer is not privy, and therefore his au- ” — 278. 
thority is not to be examined upon his impriſoning any by the mayor's , Hide, % 


command. 2. Hale, 111. 


But ALL THE CourT held, that for this point principally A} ay! wy | 
the plea is not good ; for although the mayor or magiſtrate ma 7 read 7. * ; 
ſend for any to examine him, and is not bound to ſhew the — 30. 5 
in his warrant, nor the officer is to know the cauſe (for peradven- Loſt. 18. 

ture it may be for treaſon or felony; which if it ſhould be diſcovered, 2 = 120 
the party might thereby eſcape, and the examination ſhould not 4 3 e 
be made, and juſtice be thereby defrauded) ; yet when he is brought Cowp 682. 


a) Seo 7. Jac, 1. c. 5. d 24. 2. c. 24. ſ. 6, Dougl 307. 
(a) 7. Jac, I. c. 5,—and 24. Geo 2. c. 24. f. 6 29 


CRO, JAC, G before 225. 255. 
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Bovcnyr's befor the mayor, and committed to priſon, then the cauſe is diſcover. 
Cain. ed: and when one is impleaded in an action, he ought to ſhew the 
auuſe, otherwiſe the plea is not good: The other exceptions, they did 

not much regard. And judgment was given for the plaintiff. * 


Cat 5. The King againſt Sir Richard Wendman. 
| | In the Exthequer Chamber. 
. Forfeiture re- T was held by ALL THE BARONS, and fo they delivered the law 
lates to the time to the jury. : | : | 


of the flight, | 
and an office FirsT, That where Anthony Bowen had a ſtatute made to him by 


Ing the g Richard Wendman of one thouſand pounds, and afterwards was a 
found, . fugitive beyond the ſeas in 27. Elix.; and after, but before office, 
acts are theteby returned and releaſed this ſtatute, and office is after found; that this 
avoided. releaſe ſhall not bar the king, for he was entitled by the flight, and 
Co. Lit. 300. the office is but an informing of him, and the ſtatute was in him be- 
Stam. P. C. fore the office. | a 5 

192. Cro. Car. 173. 1. Lev. 8. 3. Com. Dig. 385. 4. Com Dig. 453. Dougl. 545. 

1 SECONDLY, It was reſolved, that the queen granting the ſaid 
5 9 ſtatute inter alia to Compay, and liberty to him to ſue it in the 
action; and the name of the queen and her ſucceſſors, it is a good warrant, and 
aſſignee may ſue all proceſs ſhall be made in the king's name, as if there had not 
—— king's peen 1 * thereof. Whereupon the jury gave their verdict ac- 


Poſt. 180 cording ; £ 
Dyer, 1. 30. in marg. Keilw. 169. Savil, 2. Owen, 113. 1, Com. Dig 404. 4. Bac. Ab 214, 


1. Peere Wms. 252. 1. Term. Rep. 26. 619 —— See 7. Jac. 1. c. 15. 


FR Davie Baker againſt Gough. 
« Excommuni- ROVER. The plaintiff, as farmer to Lord Abergavenny, brings 
cation” may be the action for certain corn in the county of Oxford for the trial 
. a title of land in the county of Man mouth. | 
the laſt continu- The parties being at iſſue, and the jury ready at the bar to try it, 
| ance day; but the defendant pleaded, that this inqueſt ought not to be taken, for 
the time when that after the laſt continuance, and before iflue joined, the aforeſ2id 
it iſſued, and . - ; 
the identity of Davie Baker was excommunicated, ei profert the letters of the biihop 
the party, muſt of Landaff, ordinary of the place where the excommunication was, 
be averred. teſtifying it; and the letters of excommunication were entered upon 
8. C. Moor, the plea, and bear date 4. Oclober, 3. Fac. I. reciting that he was 
775. excommunicated for recuſancy. 
Oy 75 % To this plea the plaintiff demurred, Becauſe he doth not ſhew in 
2. Lev. 108,67. the plea, nor in the letters, when he was excommunicated ; and 
344. peradventure it might be before the laſt continuance, and then it is 
2. Mod 44. not any plea. | 
I. Vent. 222. . 2 
| WILLIAMS, Juſtice. Every plea dilatory, or in abatement, 
2 Vent. 58. ought to be certain to every intent (); but a plea in bar certain 
3. Term Rep. to a common intent is good: and for this point he relied upon 
W pl. 25. and 36. Hen. 6. vrhere it is ſaid, that the time 
of excommunication ought to be ſhewn, for the reaſon aforeſaid.— 
Allo, it is not averred by the plea, or otherwiſe, that Davie Baker, 
the plaintiff, and the Baker who is named in this excommuni- 
cation, is one and the fame perſon ; for he doth not fay prædicl. 
(5) By 4. and 5 Anne, c. 16.1 11, no party, by affidavit, prove the truth of it 
dilatory plea ſhall be reccived, unleſs the &c.—Ser 2. Will. 137. p 
OPHAM 


* 
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poruau, Chief Fuffice, being abſent, the other Juſtices would Baxen | 
adviſe thereof; and the jury was adjourned until the next day, when 
letters of abſolution were ſhewn for the plaintiff. 2 


But THE Cour held, that they were not ſufficient, becauſe th 

were after the demurrer, and bare ge after the jury returned; als 

for that they were under the tf of the archbiſhop, whereas it ought 

to have been under the tete of the ſame biſhop who excommunicated . 

him (a). (a) Moor, 775- 
But for the matter, ALL THE JUSTICES agreed, that the plea was Co. Lit. $04. a. 

not good, for the reaſon before; becauſe the day of excommunica- Plowd. 33. b. 

tion ought to be ſhewn certain to the Court, whereby the Court 

might hides thereupon ; for the time is traverſable. h = 


PoPHAM, Chief ee and WILLIAMS, held the ſecond excep- 
tion to be ill; but the other Juſtices doubted thereof. 


But upon the firſt point it was reſolved, that the plea was ill: and 
thereupon the jury was taken, who found for the plaintiff. - 


Jurdain againft Steere. 3 


IECTMENT, upon a leaſe by Richard Blackalley and Chri/to- 4. B. and C. 
E pher Blackalley for three years of the entire land. Upon not voing e = 
guilty pleaded, the caſe by the evidence was diſcovered to be, That © lets er is 
os ary and Richard Blackalley, and one Waltham, daughter to to B. and then 
Richard, being joint-tenants for years, /Ya/tham let her part to 4 and . join 
Chriſtopher : afterwards, Chriſtopher and Richard join in this leaſe to" ? ons or 

years of the en- 


the plaintiff, and he declares upon a joint leaſe by both: and, Whe- tire land: 9, 
ther this declaration were good ? was the queſtion, If a declaration 


FLEMING, Chief Baron (before whom it was tried by niſi prius in „ 
the county of Devon), ruled, that the declaration was well maintain- on this leaſe ? 
ed by this leaſe; but notwithſtanding, to ſatisfy the defendant's Poſt. 166. 
counſel, he cauſed the caſe to be drawn up by the counſel on each 8 
ſide, in order that it ſhould be moved to the king's bench, where jg, © e 
the caſe depended; and if they doubted thereof, then the owen, 102. 
record ſhould not be certified. The jury gave their verdict ac- Moor, 51. 


cording to his opinion for the plaintiff : and now this matter was * —— 39. 
moved. | | | 2. Will. 232, 
Cowp. 46. 


PorHAm and FENNER held, that this leaſe well warrants the de- 
claration : for, upon the matter, they both let the entire; and upon 
this general count it is good. Hy 


But YELVERTON and WILLIAMS # contra : becauſe THE CourT 
e that both let the entire as joint-tenants ; for ſo it is intend- 
ed by the general count, which appears to be falſe : for they two let 
two parts jointly; and the one of them having a third part as tenant in 
common, let that only; and fo the declaration ought to have ſhewn 
the truth and the ſpecial matter: and becauſe it is difficult, they uſe 
in ſuch caſe to make a leaſe, and the leſſee to make a ſecond leaſe, 
and the ſecond leſſee to declare generally; and ſo all the matter ſhall 
come in evidence, Wherefore adjournatur. 


„ | Gybſon 
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Cann 8. Gybſon againſt Searls. 


Special caſe | JECTMENT by the plaintiff, Jeſſee of Richard Peacocl, 
made by _ againſt the defendant, leſſee of Gage. A ſpecial verdict was 
— — found; but becauſe it was very large, and many ſeveral deeds and re- 
ſent of parties, cords to be entered, and one point in law (which was agreed on both 
without enter - ſides to be the caſe) would make an end of all, by direction of the 
ing the verdict Court and conſent of the parties a caſe was agreed to be made and ar- 
Doug! 344. gued, without entering the verdict, and according to the reſolution 


therein judgment ſhould be entered. 


The caſe was, The leſſee of a manor for ninety- nine years takes 
a leaſe of the bailiwick of the ſaid manor for twenty-one years: 
and, Whether the taking of this leaſe be a ſurrender or a determina- 
tion of the firſt {eaſe of the manor ? was the queſtion, 


If the leſſee of DoverIDGE, the King's Solicitor, argued for the plaintiff, that it 
a manorfor was not a ſurrender ; becauſe it is of another thing, and of another 
— nature, and may well ſtand with his leaſe of the manor, and it doth 
YL. fer wen- not enable the leſſor to meddle with the manor during the firſt term: 
ty-one years of but if he had taken a grant of a rent- charge, or common, or 
the bailiwick of eſtovers, or any parcel of the manor, by a new rants that had 
eee been a ſurrender, as 21. Hen. 7. pl. 6. is. And if he take a grant 
— 1 cuſtody of parcel thereof, that, peradventure, might have 
ſurrender of the been a ſurrender, as 3. Eliz. Dyer, 200. is; for he had there a 
leaſe of the new intereſt in the ſame thing: but a bailiwick may well ſtand with 
manor. 5. C. the other; for he ſhall have this diſpoſing of his own rent, and other 


Poſt, 176. privileges which a leſſee hath not. 


2. _ Abr. Coke, Attorney General, ? contra. For being agreed, that if he 
+26 636.774 take the cuſtody, it is a ſurrender, much more it is ſo when he 
Hutt. 81. 105. is made a bailiff; for a bailiff hath greater intereſt and authority to 
Cro. Eliz. 21. meddle than he who hath a cuſtody, as appears 10. Hen. 7. pl. 21, 


4} 0 And it is a rule, quando aliquis per chartam alig uid accipit, amnia fe- 
bas ofa of videtur fine quo res effe non potuit, as 14. Hen. 8. pl. 15. 37. 
1. Ter. Rep. 441. Hen. G. pl. 17. If the leſſee for years take a new leaſe for a leſs 
term, it is a ſurrender of the firſt: and in Michaelnas Term, 
2. Co 17. 37. Eliz. in the common pleas, in 7% Caſe (a), where 2 
4-Co.3!- ſeſſee for ſixty years takes a new leaſe the years after, 
Cro. Eliz. 7. . 1 
Moor, 185 636.it was adjudged to be a ſurrender preſently; and in Michael- 
2. Roll. Abr. mas Term, 44. and 45. Eli. in the common pleas, in quare in- 


295. pedit againſt Thompſon, where the leſſee for years of an adyowlon 
N was preſented to the advowlon by the leſſor, it was aJudges no 
5. Co 11. be a ſurrender of his term. And it hath been adjudged, that if 


Poph g. a copyholder in fee take a leaſe for years of the {ame land, it is 
Oe. Li. 338. an extinguiſhment of his copyhold in perpetuum : but if he take 
a leaſe for years of the manor, that is but a ſuſpenſion of his co- 
pyhold during the term. Fitz. Nat. Br. 154. If a coroner be 
made ſheriff, it determines his office of coroner: and à bailiff hath 


(a) Cro. Eliz. 553.——By 29. Car. 2. nements, or hereditaments, ſhall be ſur- 

c 3.1. 3. no leaſes, eſtates, or intereſts, rendered, unleſs it be by deed or note in 

either of freehold or terms of years, or writing, ſigned by the party ſurrender- 

uncertain intereſt, not being copy- ing, or their agents lawfully authorized 

bold or cuſtomary intereſt, of, in, to, or by writing, or by act and operation 
out of any meſſuages, manors, lands, te · of law. 

.M 
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iu intereſt in the manor; to make a leaſe at will, as 2. Edw. 4. pl.  Gyngom 
4. 3. Hen. 4. pl. 1. Wherefore, adjournatur (a). Dy. \ 
(a) This cafe came on again in Trinity Judges were unanimouſly of opinion, that | 


Term, $5. Fac. I. and after divers argu- the acceptance of the ſecond leaſe was not 
ments at the bar, and by the bench, the a ſurrender of the firſt —Polt. 176. 


| Kenn againſt Drake. | | g. 


NFORMATION on the 5. Eliz. c. 5. Becauſe he uſed the An information 
trade of A SPURRIER in London, not having been apprentice in Pf hey C. 5. 
that trade by the ſpace of ſeven years. After verdict exception was he — 4 595 
taken, Becauſe, by the 31. Eliz. c. 5. ſ. 7. the information ought where the of- 
to have been brought before the juſtices of peace where the offence fence was com- 
was committed, and cannot be brought here, nor in other of the _ : 3 
king's courts, —And of that opinion were F+NNneR, YELVERTON, Ge ch 
and WILLIAMS; but they would adviſe, becauſe it was a common Hoh. 184. 
2, and concerned many informations. Cro. Car. 347. 
1. Ven 8, 1. Com. Dig. 227. 2. Hawk. 383. Stra. 415. Cowp, 369. in point. 
See 21. Jac 1. c. 4. and 3. Bac. Abr. 555. 


Sir John Aſhburnham again Lord St. ohn. Cas 10. 
\ UDITA QUERELA, to avoid an extent upon a ſtatute made If tenant in tail 


by the plaintiff's father; the extent being in the time of the 2 

eir, ſuppoſing the land to be entailed, and fo not extendible. The. — een. 
defendant takes iſſue, that they deſcended to him in fee, and traverſes ſue execution 
the tail. Iſſue being joined thereupon, it was found that all was fee againſt the heir, 
ſimple except five hundred acres, &c. Upon this the plaintiff pra 5 it 
to be diſcharged for thoſe five hundred acres ; and for that the ihe 8 3 
which was tendered by the plaintiff, was, Whether all thoſe lands reis. a 
were entailed? it being found in part againſt him, it is all one as if Poſt. 183. 
all had been found againſt him who tendered it; and the finding of „ lt ; 
part to be entailed is not material, nor ſhall help him: but in this 305. wy 
caſe the extent is void, and he may help himſelf by entry, and have 2. Roll, Ab. 
an aſſiſe upon diſſeiſin.— And ALL THE Cour held, that the iſſue 704. 


ought to be found for the plaintiff, as he hath pleaded in every part, 84 8 9 


otherwiſe it is found againſt. the plaintiff in all. Wherefore it was Niarcis 71. 
adjudged, that the plaintiff ſhould take nothing by his writ. 1.Bac Abr. 149. 
; Blunden againſt Wood. - Cans Fo. 
E of a judgment in the common pleas in debt upon an If iſſue be jojned 

obligation. | on a plea that a 


The defendant pleaded, that he delivered it to the plaintiff as an — ol 


eſcrow, to be his deed upon a condition to be performed, Wich was party bimſelf as 


not performed, and fo not his deed. | an eſcrow, the 
fault cannot be 


The plaintiff replies, that it was delivered abſolutely as his deed, aſſigned for er- 
and not as an eſcrow, nor upon any condition. Wo ror, after ver- 


7 _— 
And thereupon they were at iſſue; and found for the plain- pog. 217.05; 


tiff, and judgment given upon the verdict; and error thereof 1. Roll. Abr 
brought and fined upon the body of the redoed? for it was 26. 5 ; 


ſurmiſed, that it was not any plea nor iflue, and fo the judgment 3 36. a. 
| 9. Co. 137. 
Dyer, 95. Cro. Eliz. 554. $5. Co. 43. Cro. Car. 25. $4 78 1. Com. Dig 332. 
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Bonden ought to have been upon the confeſſion, and not upon the verdiQ, 


. -Noy, 6. it being admitted and tried againſt him who pleaded it, the trial is 


Stiles, 281 THE WHOLE 


viſor, and tra- 


* „ 
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againſt and therefore erroneous. 


—— WILLIAus ſaid, that the plea was not good, to ſay that the obli- 
(a) Co. Lit. gation was delivered to the party himſelf as an eſcrow (4); but yet 
36. a. being pleaded, and admitted for good, and iſſue being joined, and 
Oro. Eliz. 884. found filſe, the verdict is good enough, and the judgment well given. 

ci = As where payment is pleaded in debt upon a bill without acquittance, 
Hob. 246. good, and . ſhall be thereupon.— And of that opinion was 
OURT : wherefore the judgment was affirmed; but 

— — nothing was ſpoken by THE OTHER JUSTICES whether the plea 
697. contra, Were good or not. 


Caen I. Lapworth again/# Walt. 
In treſpaſs, if RESPASS, for the taking of twenty loads of wheat, Ec. in 
the defendant Eythorp. 
juſtify by deviſe, 


and the plaintif The defendant pleads to all the treſpaſs, except two loads, not 
reply deſcent, guilty : and as to them he pleads, that the vill of Eythorp is within the 
as couſin and pariſh of /apenbury; and that I homas Lapworth was ſeiſed in fee of 
heir of the de- the rectory of Mapenbury, and deviſed it by his will in writing to the 
verſe the deviſe, defendant in fee, and died, and that the defendant entered; and that 


he need not the corn was the tythes ſevered ; and ſo juſtifies. 


— Mg 225 The plaintiff, proteſtando that Eythorp is not within the pariſh of 


Ante, 43. Wapenbury, for plea faith, that Thomas Lapworth was ſeiſed of the 
oy 123. 161 rectory in fee, and thereof died ſeiſed without iſſue, which deſcended 
. 38. to the plaintiff as his couſin and heir; whereupon he entered, &c. and 
Co. Lit 303. traverſeth the deviſe. 
Tro. Eliz.419- Upon theſe pleas they were at iſſue, anda venire facias was award- 
4. . ed to try theſe two iſſues de vicineto parochiæ de Ma enbury. The 
106. 122. jury found the iſſue of nt guilty for the defendant, and the other 
iflue for the plaintiff: and it was hereupon alledged in arreſt of judg- 
ment, | hes 
FiRsT, That the replication was not good, becauſe he doth not 
ſhew how couſin ; and although it were but an inducement to the tra- 


verſe, yet it ought to be always good in ſubſtance, as 12. Edu. 
4. is. 


p Sad non allecatur : for it being an action of treſpaſs is well main- 
tainable by reaſon of the poſſeſſion, without making any title in it; 
and although the title which he makes in it, being but an inducement 


to the traverſe, is not formal, it is not material, for it is not tra- 
verſable. 3 a 


7 . Sr 2 5 
To treſpaſs on SECONDLY, It was alledged that this venire facias de vicineto paro- 
land in 4. in the chiæ Mapenbury only, is miſawarded; for it ought to be as 


e well de Eythorp as of Mapenbury : for where there be two iſſues 


part, and to the Tiſing from both places, the trial ought to be per vicinetum of both 
reſidue juſtify places; and being otherwiſe, it is a miſ-trial, and not aided by any 


for tythes, as ſtatute. 
reQorof B. _ a 


within which A. lies, the verire ſhall be awarded to both A. and B. — Ante, 8. Poſt. 95. Hob. 37. 
Cro. Eliz, 114. Yel. 77, 2. Term Rep, 238. 247. Pee 95 37 
But 


"IS 
Ps is 
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But Nichols, Serjeant, moved, that it was good enough; for LarworTu 
although the plaintiff in the declaration ſuppoſeth Eythorp to be, and in 
doth not ſhew it to be within the pariſh of Wapenbury; yet the de- * 
fendant, by his plea, confeſſeth it to be within the fame pariſh, and 
entitles himſelf thereto as parcel of the rectory: wherefore it ſo ap- 
reth to the Court; and then the venire facias is well awarded from 
the vicinage of the pariſh. The iflue alfo, by the « not guilty” 
pleaded, is found for the defendant : wherefore if it were not other- 
wiſe good, it is good enough by the verdict; for it is not prejudiced 
thereby. | | Footy a 
PoPHAM, as to the firſt reaſon. Although the defendant in one 
part of his plea confeſſeth that Eythorp is within the pariſh of Na- 
penbury, yet that ſhall not help this trial; for the firſt plea of & not 
guilty” is diſtinct by itſelf, and the iſſue is joined upon it; fo there 
is quaſi an end thereof. The fecond part of tie plea is alſo diſtinct 
from the firſt, and hath not any relation thereto; and nothing which 
is therein ſhall aid the plaintiff as to the trial of the firſt, for they are 
as feveral pleas to ſeveral actions: but peradventure ſuch a confeſſi- 
on in one entire plea would have helped him; but as it is, it is not 


good. 

FENNER and WILLIAus were of that opinion: and although 
the defendant is found not guilty as to this iſſue, yet that doth not 
help; for, being a miſ-trial, it is as a void trial of that iſſue And 
quoad that point, ALL THE COURT agreed: but for the firſt point 
YELVERTON doubted, | 


Yet notwithſtanding, by the aſſent of THE wHoLE CouRT, it was 
adjudged afterwards to be a miſ-trial ; and a venire fucias de novo was 
awarded to try the ſame iſſues. | | 


|  Myn againſt Cole. CASES. 
RESPASS, for entering his houſe, and taking his goods, 
The defendant pleads, as to the goods, not guilty ; as to To a jusriri- 
the entry into the houſe, that the plaintiff's daughter licenſed him, er in treſ- 


&c. and that he entered by this licence. paſs, that he en- 
| tered by licence 


The plaintiff faith, guad non intravat per licentiam ſuam :” and iſſue of the plain 
was joined thereupon. | 5 1 1 
The firſt iſſue was found for the defendant; and the ſecond iſſue ox that "SH did 
for the plaintiff, that he did not enter by licence ; and damages were not enter by bis 
aſſeſſed to eighty pounds. Whereupon it was moved in arreſt of av . ee 
judgment, that ne _ to have traverſed the licence, and not the e 1 . s 

entry by the licence; for that is pregnant in itſelf, and an ill iſſue: joined, it is 
and he ought to have traverſed the entry by itſelf, or the licence by aided after ver- 
itſelf, and not both together. | | =_w: 


\ Poſt, 111. 125, 
. WilLlams and YELVERTON were of that opinion. Vide 10, 221. 312. $60, 
Edw. 4. 14. Hen. 4. pl. 32. l 225 2 
PoPHAM agreed that the iſſue was ill, if it had been at the common Cro. — 8 
law ; but being tried, it is made good by the ſtatute of 32. Hen. 8. c. Co. Lit. 126 
30. which aids miſ-joining of iſſues ; for an iſſue upon a negative 12 . 45. 
pregnant is an iſſue: per quod adjournatur. — pps 
Ld Ray. 409. 
412. 2. Term Rep. 166, 


64 | Draper 


4 
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car 14. Draper againſt Raſtal. 
Bafter Term, 44. Eliz. Roll 


m debt on a EBT for thirty-nine pounds twelve ſhillings in the debet and 
contract for fo- detinet; for that he ſold three northern cloths for ſixty-ſix 
reign coin, the hgunds momete Flandrie adtunc currant in Middleburgh, que quidem 
—— ori. ſixty- ſix pounds monete Hlandriæ tempore emptionts, &c. amounted to 
ginai or by bill thirty- nine pounds twelve ſhillings monete Gugliæ, ſoluend. upon re- 
ought to de- ane ; and that he had not paid the thirty-nine pounds twelve ſhil- 


mand the ſum lings: unde actio, c. | 
according to the | ö 


Eng/iſs mon; The defendant pleaded non debet; and found for the plaintiff quod 


nd then ſhew | 
the contract for debet 3 and damages afſefled to twelve pence, and coſts to fifty-three 


foreign coin ſhillings and four-pence. 


* amounting to g : =. ? : 
the ſum laid, It was moved in arreſl of judgment, that the declaration was not 
Poſt. 618. good]; for he ought to have made his demand according to his con- 
tract, viz. ſixty-{ix pounds monetz Flandriæ attingent. to ſo much 
2 IIs of Engliſh money: for otherwiſe, if he demand ſo much Engliſh money, 
135. it doth not appear to the Court but that it may be more than ſo much 
x. Lut 488, of Flanders money will amount to; and if he ſhould have judgment 
1. con 4, according to his demand, the defendant might be prejudiced ; for 
15 _= _ he cannot traverſe the value alledged. Alſo the Jury upon the trial 
4. con 40. q 
Cro Eliz 536, Ought to have enquired of the value of the money, ſo as the Court 
5. com. Dig. might know how to give certain judgment. And although in origi- 
189. 263. nal writs ſued out of chancery, the courſe is to demand ſo much of 
Engliſh maney, that is, becauſe they have another form in the chance- 
ry; yet in ſuch caſes the declaration ought to be ſpecial to demand ſo 
mucn of Flemiſh money amounting to ſo much of Engliſh money; and 
the judgment thall be according to the declaration, to recover the 
money as he declares. vel valorem inde; which ſhall be tried by a 
jury what it is. Vide 9. Edw. 4. pl. 49. 34. Hen. 6. pl. 12. 
and 11. Hen. 7. pl. 5. where debt was brought for five quarters 
frumenti ad valorem five marks, and the judgment was to recover 
frumentum, or the value, 21. Edw. 4. pl. 38. Bk. Ent. 157. And 
in Baghaw v, Playn (a), where debt was brought for forty-eight 
pouncs eight ſhillings monete Flandriæ attingent. to forty pounds 
two ſhillings Engliſh money, againſt an executor, and he pleaded plen? 
adminitravit, and being found againſt him, the judgment was, that 
the plaintiff ſhould recover debitum prædictum; and on error being 
brought in the exchequer-chamber, the judgment was there reverſed, 
becauſe the jury did not enquire of the value of the Flemiſh money; 
nor was there a writ awarded to enquire of the value: for the Court 


might not know the value; and they would not believe the ſurmiſe 
of the party. 


THe Cour, notwithſtanding theſe reaſons, gave judgment for 
the plaintiff: for they held no difference betwixt an action brought by 
original writ and by a bill; but in both the plaintiff ſhall demand the 
ſum according to the Engliſh money; and if he demands it other- . 


() Cro. Eliz. 535. 
wiſe 
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wiſe than it is in truth, the defendant may therein plead in abate- Draren 
ment, and ſo help himſelf : and the verdi& having found that he 2 
owed ſo much as he demanded, there ought not to be any further en= * © 
quiry of the value, —Wherefore it was adjudged for the plaintiff, 


E 0 
Sir Francis Knowls againſt Beckingſhaw. p cas ig. , 


\ 


RROR of a judgment in the common pleas, in action of trover. If che baba, ar- 
E The error aſſigned was, For that the action being brought in Preite the 
the time of queen Elizabeth, and the parties then at iſſue, and 22238 
denire facias returned; afterward, in this king's time, an habeas cor- aided by mi 
fora was awarded with a tales, which recited, « h habeat corpora dict. £ 
« jurator. ſummonit. in curid nuper regin.”— And becauſe the jurors Poſt. x61. 394. 
were never ſaid to be ſummoned in curid regin. (for the venire facias "a IS | 
was the firſt proceſs, which is not any ſummons), it was therefore A. Ab. 0. 
for this cauſe held to be error, and the judgment reverſed, although co. Car. = 
this error was in judicial proceſs; and it is not aided by the ſtatute of 2. Sid. 7. x2. 
jeofoils, 32. Hen. 8. c. 30. nor 18. Eliz, c. 14. (a); for the one "Ow tog. 
proceſs ought to warrant the other, which was not done here; for it i * Dig. 


cannot warrant this tales. Wherefore it was reverſed, _ 2 Hawk. P. C. 
(a) Vide 21. Jac, 1 e. 13. 17.Car.2 e 8. and 4. & 5 Ann c. 16. | 


Sir Michel Dormer againſt Chambers. case 16. 


RROR of a judgment in the common pleas in debt. Tae error in debt by au 
aſſigned, For that the plaintiff ſued as adminiſtrator, and in adminiſtrator 
the firſt declaration it was not expreſſed by whom the adminiſtration the es ne 
was committed, but a blank was left therein for the name of the ordil þ left for —_ 
nary, and the defendant imparled, and after the imparlanee the plain- name of the or- 
tiff declared de novo, as the courſe is in the common pleas, and in that dinary in the 
declaration the ſaid fault was amended, and the declaration made per-, ora gp. 


fect, and the defendant pleaded to iſſue ; and it was found againſt ;, in the * 


him, and judgment given accordingly. IS declaration will 
not cure the 
; . | . p error. 
FENNER and YELVERTON, Fuftices, held it to be error: for the Ante, 10. 


firſt declaration is the material declaration, and judgment is given poſt. 105; 
- thereupon. The ſecond is but of form; and the firſt being ill, is not 
aided by the ſecond : but if the firſt were good, and the ſecond ill, 1. Satk. 38. 
it ſhould be amended, becauſe it is but the default of the clerk in not 4 Mod. 133. 


3 . :0WP. 425, 
making it according to the former. Doug] 114.135, 


WiLL1aMs, Fuftice, held, that the ſecond declaration being good, 
the pleading is upon it, and the judgment good; and the firſt is as if 
there had not been any declaration at all. So it was adjudged in this 
court, where the firſt declaration was in debt upon an obligation 
5. February, and the ſecond was upon an obligation dated 15. Feb- 
ruary, and the pleading and judgment was thereupon; and error 
thereof brought, that it was good, and the judgment affirmed ; for it, 
was held as a declaration without an original, which, being after ver- 
dict, was aided : ſo here. Wherefbre adjournatur, 1 

| emp 


Cue _— Kemp again Houſſ goe. 
M. A CTION ON THE CASE. Whereas he being a juſfice of 


prac e, that he is peace, &c. the defendant ſpake of him theſe words: © Mag. 
N ; partial juſ- © TER KEMP is a baſket-juſtice, a partial juſtice 5 I will give him 


pl n acti- cc five pounds every year for his gifts for juſtice matters.“ 
Ante, 6s. After verdict for the plaintiff, exception was taken in arreſt 
Poſt 196. judgment, that for theſe words an action lies not. "I 


1 oll. Ab 5 Fennur and WILLIAMS, Fu/tice, they only being in court, 

GA. Car. 23 5, held, that for none of the words, except the words ( partial juſtice,” 

7 C6: 16, any action lies; for one _ take preſents of victuals without offence : 
1 Mod 22. 71. but the words © partial juſtice” touch him in his office, and is quai 

184. a a corruption in him; and for them the action lies. EH 

Kra. 617.1168. 2 Ed Raym. 1369. 4 


Est 18, Brook againſt Sir Henry Montague, 
| RECORDZR OF LONDON. 
T rinity Term, 3. Jac. 1. Roll 


2 barriſter may CTION FOR WORDS; for that the defendant at ſuch a 
Ait in an ac- N place in Surrey ſpake theſe words of the plaintiff: “ He was 
de of Nander, P ; the 2-4 

at the defa= © arraigned and convicted of felony, &c.” The defendant pleads, 


matory words that the plaintiff at another time brought falſe impriſonment againſt 
| . by J. S. one of the ſerjeants of London, who juſtified by warrant from 
and geen dir Nicholas Mſely, mayor of Londen, for arreſting him to find 
Serciſe of his ſureties for the good behabiour; and they were thereupon at iſſue; 
Mofeſſiön. and found againſt the plajntiff, who brought an attaint: and the de- 
oſt 432. fendant being conſiliarius et peritus in lege, was retained to be of 
ob counſel with the petty jury; and in evidence at the trial in London 
Dyer, 185. ; . Ss ey | 
7. Roll. Ab. $7. ſpake theſe words in the declaration; and * YELVERTON 
* 1 and CokE, Attorney General, were of counſel for the deferidant. 
oor, 79. 428. E 
* gory THe Cour refolved, that the juſtification was good: for 2 
0. Eüz 230. Counſellor in law retained hath a privilege to enforce any thing 
1 Com. Dig. which is informed him by his client, and to give it in evidence, it 
; i & being pertinent to the matter in queſtion; and not to examine whe- 
9. ***** ther it be true or falſe; but it is at the peril of him who informs 
3. Bl. Com. 29. it: for a counſellor is at his peril to give in evidence that which 
1 his client informs him, being pertinent to the matter in queſtion 
3 os _ #7 otherwiſe action upon the caſe hes againſt him by his client, as 
555 518. 49" pophAM ſaid. But matter not pertinent to the iſſue, or the matter 
1. Term Rep. in queſtion, he nced not to deliver; for he is to diſcern in his diſ- 
116. cretion what he is to deliver, and what not: and although it be 
falſe, he is excuſable, being pertinent to the matter: but if} he give 
in evidence any thing not material to the iſſue which is fcandalous, 
he ought to aver it to be true, otherwiſe he is puniſhable ; for it 
ſhall be intended as ſpoken maliciouſly and without cauſe ; which 
is a good ground for an action. So if a counſellor object matter 
againſt a widow which is ſtanderous, if there be cauſe to ä 
| 7 | his 
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his teſtimony; and it be pertinent to the matter in queſtion, it is 228 
juſtifiable what he delivers by information, although it be falſe. So „ 92% 


here it is material evidence to prove him a perſon fit to be bound to MonTAGpE. 


his good behaviour, and in maintenance of the firſt verdict; there- 
fore his juſtification good, | 53 | 
Coke cited a cafe, where Parſon Prick ina ſermon recited a ſtory lo ſlander, the 
out of Fox's Martyrology, that one Greenwood, being a perjured per- defendant may 
ſon, and a great perſecutor had great plagues inflicted upon him, and — 1 e 
was killed by the hand of God; whereas in truth he never was fo as a ſtory out of 
plagued, and was himſelf preſent at that ſermon ; and he thereupon a hiſtory. * 
brought his action upon the caſe, for calling him a perjured perſon : See 3. Bac: Ab. 
and the defendant pleaded not gyilty. And this matter being diſcloſ- 493; 499 and 
ed upon the evidence, WRAY, 2 delivered the law to the Onflow's N. P. 
jury, that it being delivered but as a ſtory, and not with any malice 1. Term. Rep: 
or intention to flander any, he was not guilty of the words maliciouſ- 10. * 
ly; and ſo was found not guilty. 14. Hen. 6. pl. 14. 20. Hen. 6. 
fl. 34.— And PoPHAM affirmedit to be good law, when he delivers 
matter after his occaſion as matter of ſtory, and not with an intent to 


ſlander any. Wherefore, for theſe reaſons, it was adjudged for the 
defendant. I. 


Whitlock again? Horton. Cazx 19. 
T rinity Term, 2. Fac. 1. Roll 1996. | 


Ele Mins Upon a ſpecial verdict, the caſe was, That If one of two 
Mary Milton and Elizabeth Whitlock, being jointenants for life, daga eat 
Mary Milton, by indenture betwixt her and the defendant, “ cove- _ war ws 
« nanted, granted, and agreed, with the defendant, that he ſhall aſter his death, 
&« and may have, hold, and enjoy, from and after the death of E/j- it will bind his 
« zabeth Whitlock, the moiety of all thoſe lands called Upto/ts, which 4 | 
« ſhe holdeth in jointure with the faid Elizabeth for fixty years, if 

« ſhe the ſaid Mary ſhall fo long live; and doth demiſe and grant the 2. Roll. Ab. 8g. 
« other moiety of the fame lands from and after the death of the ſaid Co lit. 181. 


« Mary for ſixty years, if ſhe the ſaid Elizabeth ſhall fo long live.” — Carch. 508. 


Elizabeth ſurvives Mary and, Whether this were a good leaſe Moor, 576. 


againſt Mary for any part? was the queſtion. | 3; Com Dig. 
After argument at the bar by Thomas RYSDEN, Pf the plaintiff, ; .. 
who claimed under Mary; and by DobERIDGE, Solicitor General, hag 


and Wyar, for the defendant, it was reſolved, that this leaſe was 
not good for any part. | | | 


FigsT, It was reſolved and agreed by ALL THE Covukr, that if 

there be two jointenants for life, and the one makes a leaſe for years 

to beginafter his death, it is good to bind his companion ; and it was 

reſolved before this time in Hardy v. Balton for as if he make a 

leaſe immediately for years, it ſhall bind his companion, as 3. Elia. 

Drs 182. is, ſo it is where he makes a leaſe to begin at a future 

ay. | 

SECONDLY, It was reſolved, that the words © covenant, grant, 

and agree,” that he ſhould have the land for ſo many years, are apt What words 
words to make a leaſe for years, and enure as a leaſe. mount to a 


leaſe 
Cro Car, 207. 486. x; ; ; ; ale, 
ug rey 7 = Moor, 861. Hob. 35. Poſt. 207, 398. 3. Com. Dig. 248. Gilb, Ten, 233. 
THIRDLY, 
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Walrrloceccx THIRDLY, That by the firſt words, it was a good leaſe from Mary 
xg of her own part; but that never happened, becauſe ſhe did not ſur- 
rron* vive Elizabeth and it is to commence after her death, and to con- 
tinue for ſixty years, if Mary lives fo long ; which never happened 

A. and B. being by the act of od. And this leaſe is void as to Elizabeth's part; 


- 


3 lor for ſhe had no power to let, or charge that, or to contract for it: 
NOS of and when ſhe, by the firſt part of the indenture, yu and 
the moiety ha« agrees that the defendant ſhall have the moiety of the land which ſhe 
bendum after the holds in jointure, that is her part which ſhe hath power to let, and 
— ny * therefore ſſie cannot contract for the reſidue; and although ſhe ſur- 
. vives, it is not material: and the words are, . ſhe let the other,” 
and of the other that is, all which ſhe let not before; and that is void, for ſhe had no 
molety balen- power to meddle with it. Wherefore it was adjudged for the plain- 
aum after the tiff. 


death of A, for 2 | | 
6⁰ years, if B ſo long live; is had. Poſt. 417. 8. C. Moor, 776. 2. Roll. Ab. 89. Co. Lit 186, 


Z Bac Abr. 209. 401 2. Wilf. 232. 


C Ast 20. | | Lancaſter againſt Lowe. | 
fir a guare impe- L RROR of a judgment in the common pleas in a quare impedit 
a0 80 _ brought by Lowe againſt Lancaſter and the Biſhop of London. 

1 


cumbent, if the At the firſt day of the return of the writ of quare impedit, an eſſoign 
biſhop imparle, was caſt by the biſhop in this manner: + Epiſcopus L. eſſoigne 
8 1 verſus Lowe ;”” and doth not ſhew in what plea, The other de- 
* thing but os fendant appeared; and afterward the biſhop, at the day of the ad- 
* ordinary,” Journ of the eſſo;gns, appeared and pleaded, © that he did not claim 
ona verdict for « any thing but as ordinary.” The other pleaded to iſſue; and on 
PI he being tried, it was found againſt the defendant, “ that the church 
was full of the preſentment by the queen of one BoswEL pendant 
6 Co. 48. b. © ſe brief.” A writ was thereupon awarded to the biſhop, to admit 
Hob. 200. the clerk of the plaintiff, and to amove Bowel; and the defendant 
Sed vide Saund. and biſhop were . . . ig 
266. in miſericordid. | 
A writ of error was hereupon brought in name of the biſhop 
_ Lancaſter the incumbent. The incumbent only aſſigned the 
rrors. | 


An efign caſt FIRST, This effeign is not well entered: for it is not entered in 
4. was, on what plea, ſo that the plea is diſcontinued as againſt the biſhop ; 
—ů— , Which is not aided by the ſtatute of 32. Hen. 8. c. 30. although it 
without ſtating be a trial; for the trial is not againſt the biſhop, but Re againſt the 

the one, it 


in what ſea, is Incumbent : and the plea being diſcontinued agai 


erroneous; but ; ; , : - 
1 diſcontinuance againſt both, and not aided. 


plead to iſſue, it WILLIAMS and FENNER were of that opinion, that it is ill and 
— — not amendable; for there is a difference when the eſſoign is ſo ill caſt 
for the plaintiff, at the firſt day when the writ is returnable, that it is not amendable; 
Polt. 502. for it is not the default of the clerk ; for he had no record before 
3. Com Dig. him, whereby he might know in what manner to enter the e/o:gn ; 
SS = and the party ought to take heed it be well entered: but the corn 
p 47 caft after the appearance of the parties, if it be mif-entered in the 
names of the parties, or in the action, or, &c. that is amendable ; 

for it is but matter of form, and the clerk hath a record before him to 

direct him how it ſhould be. 2. Hen. 4. 4. Edw. 4. 3. Hen. 


* J. H . N „ „ ® Dan.” „ 
| | | But 


x ' 


But YELVERTON held, that it was very well amendable; for it LaNcasTER 
in what action, by the appearance of the other, —And to f, 

that opinion POPHAM, Grief Juſtice, inclined: and if it were not "WY 

amendable, yet it is aided by the ſtatute after trial againſt the 

other. ig | 25 | 

A SECOND ExROR aſſigned Was, Becauſe a writ was awarded to In a quare impie- 

remove _ who is not party to the ſuit, but comes in pendente 4# >gainit the 


party 1 biſhop and! 
lite, and that without any ſcire facias ſued againſt him. pany for 18 che 


jury find a pre- 
PoPHAM, FENNER, and WILLIAMS, held it to be error, for {7 - 2 


thereby judgment is given againſt a ſtranger, who is not party to queen peadente 
the ſuit ; and he is not to be removed without anſwer : and although 4%, and ber pre- 
the incumbent being named in the writ, he and py other who ſentee be re- 
comes in pendente lite is to be removed, yet that cannot be by words a 
in the judgment. But if upon a writ awarded to the biſhop he re- judgment is er- 
turns that another incumbent is in, by the preſentment of the defen- roneous ; for, 
dant, or of any other, pendente brevi, a ſcire facias ſhall be awarded the biſhop being 


againſt him, to anſwer why he ſhould not be removed; fo he ſhall —_—_— lapſe 
not be put out without anſwer. And in a quare impedit, if the or- the right be de- 
dinary be not named, he may preſent by lapſe, if the ſix months in- termined, 

cur pendente brevi ; but being named, he cannot take advantage of 


any lapſe, but ought to ſee that the cure be ſerved, by allowance out 


1. Sid 93. 
Co. Lit. 
of the profits to be taken by ſequeſtration: and as he is bound that he 72 * : 


ſhall not take advantage of any lapſe, ſo the metropolitan and the Hob. 2or. 320. 
king are bound; for no lapſe being againſt the ordinary, there cannot Dy" 260. 


be any lapſe againſt them, | Ls 8 
Sh | | | F. N. B. 38. 
Coke cited it to be ſo adj udged in one Duke's Caſe. Salk. 559. 
. 6 3 Leon. 138, 


PoPHAM faid, the courſe to ſtop ſtrangers from preſenting pen- 2 * 


dente breui is, after a guare impedit is depending, to ſue a ne admittas 3. Com Dig. 
to the biſhop ; and if the biſhop then admits the clerk of any other, 20 
hanging that ſuit, and the plaintiff recovers, he ſhall have a guare 5 Com Dig. 
 incumbravit, and thereby remove any who comes in, hanging the : 1 
writ, by whatſoeyer title he comes in, and ſhall force him who bath 247 
right to recover by guare impedit ; but if he ſues not ſuch a writ of Bull. N. P. 124. 
ne admittas, if then the incumbent of a ſtranger ſhould come in b 
ood title, pendente brevi, he ſhall bar him in ſcire facias, and ſhall 
Id it. And here, as this caſe is, the jury find that Boſwe/ came in 
by the queen's preſentation pendente brevi : and it ſtands indifferent 
by what title the queen . for if ſhe preſented by lapſe, ſhe 
bath not any title; and if ſhe preſented by any other title, it ought to 
be diſcuſſed before the incumbent be removed; which is the reaſon 
that in a quare impedit the jury ought to enquire of four things: Fin, 
Of the value of the church. Secondly, Whether the church were full 
or not. Thirdly, By whoſe preſentment. Fourthly, By what time. For 
if the incumbent of the defendant's preſentation be in by ſix months, be- 
ing preſented before the writ brought, he ſhall not be removed, if he 
be not named in the action: but if he be preſented by the defendant 
pendente * be removed; but not if he be preſented by a 
ſtranger 


see 13. Eliz. e. 12. and 7. Ann. c. 18. 
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Laxeasrxx ſtranger without a ſcire facias. Vide 7. Hen. 4. pl. 31. 19. Hen. 
aint 6. pl. 33. Long Quinto, 5. Edw, 4. 925 150. Dyer, 206. 277. 
LowE. — Wherefore the judgment was reverſed. - N 

All che plaintiſſs Rur it was afterward moved, that this error was not well aſſigned; 

2900; whe for it was aſſigned by one of the plaintiffs only in the writ of error, 
there being two plaintiffs without ſummons and ſeverance ; for the 


the aſſignment * | ; : f 
of errors; for incumbent ſole aſſigned the errors, and ſued the ſcire facias ad audi- 


an aſſignment endum errores. And afterward he and the biſhop aſſigned the ſame 


2 < 182/* errors; and the defendant pleaded in nullo gf erratum to them.— And 
after a hire fas for this. cauſe ALL THE COURT held, that this aſſignment of errors 
cias, in which by one of the plaintiffs only was ill, and all the plea was diſcontinued, 
they have all and not aided by the I" aſſignment after. And fo it was ruled in 


Joined in the re- the caſe of Lord Cromwell (a) d. Andrews, where Andrews and nine- 


aſſi of 

3 ent teen others brought a writ of error of a judgment in an aſſiſe ** 
Cro. Eliz. 65. them, and Andrews only aſſigned the errors, the others not bein 
- 11 0 ſummoned and ſeveted: and for this cauſe it was ruled to be ill; 


F. N. B. 20. execution was awarded. So in another caſe, Janes v. Dixon, where 
3 Bac. Ab. 217. Jones and the Archbiſhop of York ſued a writ of error of a judgment 
2. Stra. 443- againſt them, and Jones only aſſigned the errors, and therefore held 
5 FM to be ill: ſo here for this cauſe the writ of error is to be diſcontinu- 

"0, 7*7'* ed; and the judgment was not reverſed according to the former rule. 
But a new writ of error was afterwards brought. | 


| 
(a) Cro. Eliz. 892. 


| Cape 21, Tofle againſt Kelbridge. 
Hilary Term, 2. Jac. 1, Roll 2214. 
CIRE FACIAS againſt the defendant as bail for one Littler, in 


If a man be ar- 
e 5 = an action brought in Lynn. 
inferi« | 
THE N The caſe was, That in debt for ſeventy nds by the plaintiff 
may take bail againſt Littler, proceſs of capias iſſued againſt him, directed to the 
_— appear- ſerjeant of the mace there, who returned, “ cepi corpus; and that 
Ante, 81. the ſaid Littler “ ſecundum conſuetudinem ville prædictæ invenit ei 
1 Roll Ab 561. © Hecuritatem, viz. one Hearing ( — = and the ſaid Kel- 
Cro. Eliz. 77. bridge „ ad comparendum;“ and if he were condemned, to ſatisfy 
168. tme debt, or to render himſelf to priſon, And it was fo far proceeded 
8 in the ſaid court, that judgment was given for the defendant; and 
ö thereupon writ of error brought, and the judgment reverſed : and 
now becauſe Littler did not pay the debt, nor render himſelf to priſon, 
this action was brought. And it was thereupon demurred, and 


moved, 


FixsT, This bail found before the ſerjeant, although it be alledg- 
ed to be “ ſecundum conſuetudinem ville,” is not good; for the bail 
being matter of record, cannot be found before any but the Judge of 
the court; but the bail for appearance only may be taken by the ſer- 
jeant.— And of that opinion was THE WHOLE COURT ; and that for 
this cauſe the bail was not chargeable, 

= SECONDLY, 
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SECONDLY, It was alledged, that this bail was diſcharged by the Let 
judgment being given for the principal in the inferior court; for the Hole 
bail is, & if he be condemned in that action in the ſaid court, &c. 
And here he was never condemned in the ſaid court, but is diſ- If eje ment in 
charged; and thereby the bail is altogether diſcharged : and al- an inferior court 
though the judgment be reverſed, and the principal made chargea- 0 — 
ble, yet that is only for him, and doth not make the bail 2 * is n Tindg- 
collateral thereto) to be chargeable.— Sed non allocatur for THE — | 
CovrrT held, when the judgment is reverſed, it is as if that Jude. ns plaintiff, the 
ment had never been given, and as if at the firſt the principal had been grigns) bail I 
condemned in the inferior court; and the bail as well chargeable — ble. 
thereby, as if the firſt judgment had been given for the plaintiff in 363. 402. 636. 
the inferior court. But for the firſt cauſe, it was adjudged againſt Moor, 850. 
the plaintiff. | 23. Jones, 96. 
| 3. Sid. 313. Stra. 419. $26. 1262, Cop. T. 


Sturges againſt Judkin. Cask 22. 


ALSE IMPRISONMENT ; ſuppoſing the impriſonment at From what 
Whefton. The defendant juſtifies, by reaſon of a warrant upon place the jury 

a * out of the common pleas, directed to the ſheriff of Suffolk, — 

made at Bury, c. The iſſue was here, de ſor tort demeſue; and poſt. 268. © 

thereupon a venire facias was awarded de wiceneto de Wheſton only. , Com. Nig. 
After verdict for the plaintiff, it was alledged in arreſt of judgment, 324. 

that the trial was ill; for the venue ought to have been from Bury Cowp. 184. 

and from M heſton, and not from one of them only.—THE wHOLE 

kn: ork was of that opinion: wherefore wenire facias de nous was 

War : 5 


Hall's Caſe. wr Car 23. 


ALL was indicted before the coroner of D. of murder. Ex- In an indictmem 
ception was taken, Becauſe the ſtroke was laid to be ſuper fi- murder, it ys 
| n 2 5 ſufficient to ſay 
mſtram partem lateris, Ic. and he doth not ſhew in what part, and that the would 
ſo uncertain.— But THE CouRT held it to be certain enough; for was given in 2 
latus is a place known. . left part of the 
fide. 4. Co0.4T a. $.Co, 121. b. Skin. 443. 553. Certh 332. 3. Hawk. P. C 259, Cp. 682. 
2. Term. Rep. 581, : > | ; | 


Quarles again Searle, Cet. 


RROR of a judgment given in Havering Bower. The error Replevip inn 
aſſigned was, That in a replevin brought there, the declaration 2 WW 
uppoſeth the taking to be at Chelridge, in a place called Culler 5 mug alledge the 


and he doth not fa infra juriſdictioanem Curie. ce WHEKE 
y infra juriſdictionem Curie 88 
The defendant pleads, that he took them in another place, /”/##:, 


ABSQUE HOC that he taok them in that place; and they were therę- 439 Dig- 


upon at iſſue; and it was found for the plaintiff, and Judgment ac- Cowper, 1. 


cording! Ys 
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QuarLes A writ oferror was thereof brought, becauſe the declaration was 


i not that the place of taking was infra juriſclictiunem Curie, &c. 


SEARLE. 


1. Term Rep. FOSTER, Serjeant, anſwered, That foraſmuch as Havering Bower 


151. 36. was in the margent, it is to be intended to be there, unleſs the con- 
| trary were ſhewn. | 


WILLIAMS was of that opinion; who ſaid, that he was eſtopped 


by bringing this writ of error, for he une affirms the juriſdiction; 


otherwiſe the judgment is void, and he need not any writ of error, 


PophAu, YELVERTON, and FENNER, # contra; for it being a 
private juriſdiction, ought to be eſpecially ſhewa to be within it, 
otherwiſe the Court ſhall not intend it : but where a county is in the 

Poſt. 167 618. margent of a declaration, and the treſpaſs of thing is alledged to be 
3. Wilf 34r. done at D. and he doth not ſhew in what county D. is, yet it is well 
2. Bl. Rep. 847. enough, becauſe it ſhall be intended to be in the ſame coun 
which is in the margent ; for a general intendment ſhall there ſerve, 
as 34. Hen. 6. But intendment ſhall not be where a particular vill 
is in the margent, to give juriſdiction to an inferior court to take 
away the juriſdiction of ſuperior courts, without ſhewing it: and al- 
though a writ of error be brougit, yet that doth not affirm the ju- 
riſdiction of the ſaid court; nor is it any affirmance but that it may 
be ſaid to be a void judgment; and yet the writ of error well lies of a 
void judgment. | 


Porhanf faid, that he had ſeen a good precedent, 6. Eqdw. 3. 
Lord Staſford's Caſe, where a writ of error was brought in this court 
of a judgment given before commiſſioners in a plea of land: and one 
error aſſigned was, Becaufe there was not any ſummons awarded ac- 
cording to the law of the land ; and another error, Becauſe a com- 
miſſion was awarded for the trying of a title to land, and tried before 
them, where it ought not to be tried by the law of the land, but 
upon an original writ. And for this cauſe it was reverſed; and the 
ſpecial cauſe of the reverſal] entered upon the record: fo, although 
the judgment there was merely void, yet a writ of error was main- 
tained upon it. | | | 


Carr 25. Adams againſt Gooſe. 


Ejectment on a En of a leaſe 6 September, 2. Fac. I.; and that 
2 dy * he was poſſeſſed until the defendant pgſtea, ſcilicet 4 September, 
ef a ee, 3. Fac. 1. ejected him. The defendant pleaded not guilty. After 
poſſeſſed until Verdict, it was moved in arreſt of judgment, that the declaration was 
afterwards not good; for the ejectment is alledged to be made two days before 
- bi the leaſe, which cannot be. i 

—— beat. But FENNER, YELVERTON, and WILLIAMS (abſente Po HA), 
ledged, /ciliceton held the declaration to be good enough; for when the declaration 
a day previous is, that he was poſſeſſed virtute dimiſſionis quouſque poſtea, ſcilicet 
_ ap 4 September, 2. Fac, 1. he was ejected: thoſe words © ſcilicet, 4 Sep- 
312. 449. 602, © fember, 2. Fac. 1.” are impoſſible and repugnant; and the peſtea 


Cro. Eliz. 368. Hob. 72. Velv. 94. 1. Saund, 286, 1. Sid. 8. 2. Bulſt. 29. Run, Eject. 94. 
Bull N. P. 106. 2. Bl. Rep. 495. | 


ejecit 
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ejecit is well enough; as the caſe is 20. Hen. 6. pl. 15. where the Apaus 
continuando of a treſpaſs is alledged to be until the day of the writ pur- Gez ; 


chaſed, viz. ſuch a day, which was falſe recited; it was held there, | 
that the K viz.” was void and idle, becauſe the day of the writ pur- 14. Ray. 248 
chaſed was certain enough, which appeared of record; and the other, g,,, 
being contrary thereto, was void : but they would adviſe. Et ad- 2. Stra 1086. 
journantur. N 5 = 
NoTEe, There ſeemeth to be a great difference betwixt the caſes ; 
for there the ſcilicet is ſuperfluous, and, being repugnant, is merely 
void; but here the paſtea without the ſcilicet is void: for then there 
is not any day of ejectment ſhewn, which ought to be expreſſed _ 
to be before he ation brought ; and, afterward, as I heard, it was 
adjudged accordingly for the plaintiff. In the caſe of Teſmond and 
Fohnſon (a), where trover of goods was ſuppoſed to be 3 May, and 
the converſion was ſuppoſed po/tea, ſcilicet 1 May the ſame year, 
which was before the loſs, yet it was adjudged good: and this prece- 
dent of the Ejeciment was cited, and afhrmed for good law (b). 


(a) Poſt, 428 ——(b) See the opinion 
of Six ORLANDO BRIDGMAN, Chief Fuf- 
tice, C. B. Mich Term, 12 Car 2 in 
Goodin v. Wakefield. 1. Sid 7. 8. con. 
And Mx. JusTice Burr, N, prin, 


5 106. ſays, I am ſtrqngly inclined to 


„think, that in theſe days the Courts 
* would, in ſupport of the action, hold 


te the caſe of Adams v. Gooſe to be good 
% law.” —By 16. and 17. Car. 2. c. 
8. after verdict judgment ſhall not be 
ſtayed or reverſed for a miſtake of the 
day, month, or year, when the right day, 
month, or year, is once truly alledged in 
the declaration. 


Juſtice Williams againſt Vaughan. 
CIRE FACIAS againſt the defendant as bail for one Gouch, — 
The ſcire facias recited, That judgment was given againſt Gouch 
in debt; and that he had not paid the condemnation, nor rendered 
himſelf to the Marſbalſea, according to the bail. 


The defendant pleads, that the principal was dead be 


facias brought; and thereupon the plaintiff demurred, becauſe he al- 
ledgeth not when he died, nor that he died before the capzas awarded 


againſt him. 
be ill. 


And although exception was taken to the writ of ſcire fneias, be- 


cauſe it is not mentioned therein that the capias was awarded, yet it 2. Mod. 28. 


was held to be good enough; and the clerks faid, their courſe iʒ often- 
times to omit it in the ſcire facias, And THE Coba held, that the 
ecurſe of reciting or omitting it, is good enough: for it is not of ne- 


ceſſity to be recited, 


Elizabeth Hargrave againſt Richard Rogers. 


Cask 26. 


The iſſuing of 


the capias a- 


gainſt the prin- 


cipal need not 
be recited in 


ſeire facias a- 
fore the ſcire gainſt bail; but 


the time of his 


death mult be 
prin . ſhewn, 
Tus wHoLes Cour for this cauſe held the pla to Poſt. 98. 165. 


Moor, 776. 
Poph. 106. 
Lut. 1273281 


* 


308. 

1. Bar. Abr 215. 
421. 

2. i cr, Rep. 
576, 


Cast 27. 


EBT for fixty pounds; for that he and John TYoodbridge and ney lie on 5 
Fg William Rogers, in Michaelmas Verm, 42. Eliz. in tae com- recognizance t 
mon pleas, et 133 eorum manuceperunt, et quiubet eorum manucepit, 


VIZ, the ſaid 


Villiam Rogers in one hundred and twenty pounds, 


and the faid Richard Rogers and John Woodbridge in ſixty pounds 


that the ſaid William Rogers, within eight days pf 


dy the ſaid Elizabeth or her attorney given, ſhould appear before 


the queen's juſtices of the common pleas by hhaſelf or attorney, 


manitionem ſibi 


bail; and by the 
practice of the 
common pleas, 
where the ac 
tion is removed 
by habeas cor/1.4. 
bail ſhould be 
given beſore the; 


yon an action of debt of ſixty pounds, to be ſued by the ſaid Aion be de- 
lizabeth againſt the ſaid Milliam Rogers, before octab. Hilarii next pending in 


CRO, JAC, 


H fol- 


court, Ante, 35 ö 


* 
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Hazorave following, and there to anſwer; and, if he were condemned, to fa. 
gain, tisfy her the ſaid debt and damages, or to render himſelf to the Fleet; 
* Koons. ich ſum of ſixty pounds utergue manucaptorum recognoviſſet to be 
levied of his lands and chattels, &c.; and alledgeth in fact, that 28 
November, 42. Eliz. ſhe brought a writ of debt of ſixty pounds out 
of the chancery againſt William Rogers, returnable in the common 
1 Com. Dig. pleas oab. Martini following; and that ſhe gave notice thereof to 
478, 479- 498. the ſaid Wil iam Rogers 13 November, 42. Eliz. and that at o&ab, 
Martini the ſaid William Rogers appeared, and the ſheriff returned the 
writ * ſerved;” and that ſhe at the ſaid day declared againit William 
Rogers in the ſaid action; et taliter in eadem curid proceſſum fuit, that 
judgment was given thereupon againſt William Rogers, and a capias 
awarded againſt him; and he did not render himſelf to the Fleet, nor 
pay the condemnation ; nor ſhew that the record and bail were re- 
moved into this court by a writ of error; unde actio accrevit, 
The defendant pleads, uod non wedit monitionem juxta formam et ef 
ſectum recognitionis. | 
[ The plaintiff ſaith quod dedit monitionem, &c, and thereupon they 
1 | were at iſſue; and it was found for the plaintiff, 
{| It was now alledged in arreſt of judgment, that this mainprize or 
il recognizance was not well taken, to have a mainprize before an action 
brought. —But THE Cour ſaid, it was the courſe to take ſuch 
recognizance, where the cauſe is removed by habeas corpus : and 
this Court ought to take cognizance of the courſe of the common 
pleas. | | | 
In removinga SECONDLY, Becauſe it is alledged, that this record js removed by 
judgment to B. a writ of crror, and it is not expreſſed whether it were reverſed or 
K * * _ ne- affirmed, —Sed non allacatir ; for it is but an inducement to the 
covtury 7. action; et non refert how it came hither, viz. by mittimus out of the 


whether it was - 3 
reverſed or af= Chancery (which is the uſual and beſt courſe), or otherwiſe ; for be- 


x 
: 
* 
] 
5 
þ 
Y 
; 


firmed EV ing here, it ſufficeth to ground an action tacreupon, 
il Antc, 0 | - 
| Comp. 84 3. THIRDLY, becauſe he doth not ſhew whether the capias was 


Return of capias returned or not.— Sed non allocatur; for the awarding of the capias 
not material in js but ex gratid Curie, and not material Whether it be awarded or 
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Cie JA. 
] qa 2 8 not. | 
[ r. Lev. 225. Cro Eliz. 597. | 
| Surrender. FoURTHLY, it is alledged he did not render himſelf to the Fleet, 
1. Com Dig whereas it ought to have been to the Marſbalſea, the record being 
; 491. here. — Sed non allocatur; for the rendering ought to have been in the 
[ court where the judgment is. Wherefore it was adjudged for the 
plaintiff, 
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In the Common Pleas. 
du Shopland againſt Ryoler. 
Vide Ante, p. 55. 
EY T's caſe was now moved again, and Gawpr, Chief Fuſtice 
dian 1 gan, an ) 
1 WARBERTON, and DaxiEl, held, that the <A the 


hold a court in guardian in ſoccage was good, and ſhould bind the heir ; for he is 


1 his own name . . . 

' —— _— Imi pro tempore, and hath an intereſt in the land, and may let 
holds, and the grant ſhall bind th: heir, Ante, 55 Poſt. 105. 1. Roll. Abr 499. 2. Roll. Abr. 41. 
4. Co. 23. b. Co. Lit. 58. 89. 2 
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ears, as Plow. 2 9. A guardian in ſoccage may avow in his Suorr aN 
_— and riglit, — — Eduw. 3. * Auotury, 298. and 7. Zadio. againſt 


3. 38. are. But guardian in ſoccage or by nurture cannot preſent Rrorzx. 


fo an advowſon, becauſe he cannot account for it, as 28. Edw. 3. pl. Hob. gs. 
89. 29. Edw. 3. pl. 5. 8. Edw. 2. «© Preſentment,” 10. Moor, gg. 
: : . A1. ak >. . Od. 16. 313, 
DANIEL. If the heir be within the age of diſc-etion, the guardian 
ſhall preſent to an advowſon (42). A guardian ſhall have treſpaſs or (a) Sed vide 
raviſhment of ward, as THE YEAR Book 15. Hen. 7. pl. 13. is, 3: Inſt. 156, 
and M. B. 139. He may alſo have awrit of right of ward, 25. Edw. , Com. Dig. 
. pl. 52. contra; and ſhall have guard per cauſe de guard: and 488. : 


therefore he hath intereſt to hold eourt; and a copyholder admitted is 3. Com. Dig. 


in by the cuſtom. A bailiff cannot grant by copy, becauſe he hath 475: FO 
not any intereſt (5); but a guardian hath intereſt ex proviſione legis, . e. Abr. 
although he ſhall not forfeit it; for then the heir ſhould loſe the ac- 
count; and the guardian here ſhall account for the fines which he (5) 2. Chanc, 
takes: And it would be inconvenient\if he might not let by copy, Caſ. 20a. 
for the heir cannot, and the law will not compel one to occupy it: and 
the court ought not to be kept in the name of the heir, but of the 
guardian; wherefore he ſhall grant copies, &c. And it is all one 
where one hath intereſt by act of law, and where by act of the party; 
and as a guardian in ſoccage may make a leaſe for years and it is 
good, ka. his leſſee may have an ejectment, a fortiori he may grant 2. Roll. Abr. 4 i. 
copies: but a bailiff hath not any intereſt at all, and is not dominus to 
any purpoſe. | | 
Gawvpy cited 8. Eliz. 251. that tenant by elegit may grant co- Co Lit. 58. b. 
pies, and a guardian hath intereſt in his own right, although his exe- % Raym. 98. 
cutors cannot have it, becauſe it is annexed to his perſon. 2 Pears Wan! 


But WALMSLEY ? contra, becauſe dominus ought to be a perfect 122. 


105. 


lord: but ſuch a guardian is but dominus ad commodum heredis, vel 


potius ſervus ejus : and here it was not neceſſary to grant, becauſe it 

was à copy in reverſion: and he is not ſaid to be dominus who can 

neither grant nor forfeit ; and he ſhall account only de exitibus ter- | 
re, as Fitz.“ Account,” 118 is. A writ of right of ward lieth not 

for the land, but only for the body, as Nat. Br. 139. is: and an 

intereſt brings a profit; but here this doth not bring any profit, „Com. Dig. 
therefore it is not any intereſt. A guardian differs only in name 488. 

from a bailiff, for both are accountable : and a huſband ſeiſed in right 

of his wife cannot grant copies in his own name, but the wife ought 

to join. He who enters upon condition to retain until he be ſatisfied, 

cannot grant copies: and it is not reaſon that he ſhould grant eſtates 

which ſhall-endure after his own eſtate be determined: wherefore, 

&.—But notwithſtanding his opinion, it was afterwards adjudged 

that the grant was good. 


*»_ 


Alden again/t Blague. CA 29. 
Eafter Term, 3. Fac. 1. Roll 1033. | 


VENANT. For that the leſſee covenanted for him and his « Accord and 
CA aſligns to repair and maintain the houſes in reparations from ſatisfaction“ 
time to time during the term; and ſhews that the leſſee aſſigned ma) be pleaded 


tion for breach of Poft. 6 6 Rel. Ney 18d. 
covenant to repair.—Poſt. 650. 6. Co 53. b Lut. - 2. Roll. 188. 
Yelv. 125. Cro Eliz. 46. a , 4 We * 
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Arn all his term to the defendant; and for default of reparations after 

againſt the aſſignment, he brought the action againſt the aſſignee. The de- 

— pleads, that after the decay he made ſuch a concord, that the 

plaintiff ſhould have thirty ſhillings and ſuch goods in ſatisfaction of 

that deſtruction, &c. and ſhews it to be executed. Whereupon it 

was demurred, and moved for the plaintiff, that it was not any plea; 

for the action being grounded upon a deed, cannot be diſcharged un- 

- leſs by deed; as an obligation with a condition cannot be diſcharged 
by a contract. | 

Cro. Car, 86. But ALL THE CounT held, that the plea was good enough; for 

9. Co. 28. it is not pleaded in diſcharge of the covenant, but only for the da- 

1. Lut. 59- mages which are demanded by reaſon of the breach of the covenant, 

2. Com Dig. and the covenant remains: and this plea ſounds only in diſcharge of 

459. . the defendant, and is not like to the caſe of an obligation; for there 


236 | it isa duty certain; and it is not any plea, although it be before or 


1. Bac. Abr. 133. after the day of payment: and in every action where only amends is 
demanded by way of damages, . Accord Executed” is a good bar in 
diſcharge of them, ide 3. Hen. b. pl. 37. 3. Hen. 4. pl. 1. 47. 
Edw. 3. pl. 12. Dyer, 75. and 201. 
DANIEL ſaid, that in waſte againft tenant for years Accord“ is 
a good plea, but not againſt tenant for life. And afterward in the 
principal caſe it was adjudged accordingly, that it was a good 


bar, | 
Cat 30. Porter again/? Porter. 
If one joint · te- WO joint-tenants copyholders in fee ; the one ſurrenders into 
nant ſurrender the hand of two tenants to the uſe of his laſt will, and makes 


= [ his will of that land, and dies; the ſurrender is afterwards pre- 


preſented, it is ſented, Whether it ſhall bind the ſurvivor ?—And reſolved PER 


a ſeverance of CURIAM that it ſhould; fer being preſented, it ſhall relate to the 


_ joontur®. 6} dme of the ſurrender. Wherefore it was adjudged accord- 


Polt. 403 . ingly. 


Co. Lit. 59. b. Yelv. 144. 1. Roll. Abr. cos. 3. Bulſt. 230. Strange, 489. 5 Burr. 2783. 


Casx 31. Brook again/t Rogers. 
ilury Term, 2. Fac. 1 Roll 2292. 
cot or 3 JJROHIBITION. For that a perſon ſued in the ſpiritual court 


cayed trees a- . 
' bove the age of for tithes of boughs of trees above the age of twenty years; 
twenty years ſurmiſing in his plea, that the trees were aridæ, cave, et in culmi- 


3 titnhe- nihus putride, and therefore prayed conſultation: and. upon this plea 


Moor, 908. it was demurred. 

7: Roll, Ab. It wasalledged for the plainti”, that in regard the trees were once 
un 8 diſcharged from the payment of tithes, the boughs nor the bodies of 
1. Roll Rep. ſuch trees ſhall never after be charged with the payment of tithes 
100. coming of them; and the ſtatute of 50. Edw. 3. c. 4. is but an af- 
3 100. ſirmance of the common law. | 

„Sid. 300. 9 | 
2. Keb. — This was agreed to by THE CourT. But they doubted of the 
Palm 38. principal caſe; for Gawbpy and DANIEL conceived they were not 


1. Lev. 189. now titheable, becauſe once they were not; and the body being pri- 


a aa 57+: vileged, fo ſhall the boughs. 


3. Com. Dig. 95. 5. Bac. Abr. 58, 59. 


But 
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But WARBERTON and WALMSLEV doubted thereof; becauſe the . Brook 
trees were not for other uſes than for firing, and bare not any fruit, 4 
and it was not waſte to cut them down; therefore they were tithe- ee 
able. 4 : 
They all held, that trees above twenty years growth, which are 
timber, although the loppings are cut every ten or twelve years, yet . 
they are not titheable.— Et adjournatur (a). ä | (e) The Con- 
ſultation was refuſed. See S. C. Moor 908. 11. Co. 49. 2. Inſt. 643. 


Whitton againſt Williams. i Cas 32. 


Eaſter Term, 3. Fac. 1. Roll 164 | 

JECTMENT of a leaſe of the Earl of Exeter of land parcel 9. If a releaſe 

of the manor of Mimbledan. Upon demurrer the caſ2 was, made by @ perſon 
That a copynolder had fix ſons ; where the land was of the nature of 5 wo _ 
Borough- Engliſh, as well for the brother as for the ſon. The Copy to a perſon who 
holder being dead, the ſixth and youngeſt ſon was admitted; the had no right, 
fifth ſon went beyond ſea. The ſixth ſon dying without iſſue; the _— * 
fourth brother was admitted as heir, pretending that the fifth brother Iangttance all 
was dead without iſſue ; and afterwards ſurrendered into the ſteward's yes the eſtate 
hands to the uſe of another in fee : and fo three others were admitted, in him ? 
the one after the other. The lord afterward being informed that the Ante, 36. 
fifth ſon was alive, and it being fo preſented, three proclamations 0 Lit 39 110. 
were made for his coming in to be admitted according to the cuſ- 4. Co 25. | 
tom of the manor ; and for not coming, the cuſtom was, that the Hott. 65. 
land ſhould be forfeited. The fifth ſon (being beyond ſea) releaſed by g, Roll Abr. 
deed to a copyholder : the lord afterwards, for his not coming, ſeiz- 1 Term Rep. 
ed it as for a forfeiture, All which matter being diſcloſed in pleading, 474 600. 
it was demurred in law. 7 


THe FIRST QUESTION was, Whether this releaſe by him who 
had right to the copyhold, made to one who came in by the lord's ad- 
mittance, ſhall be good to veſt his eſtate in him? | | 


SECONDLY, Whether this cuſtom of non-claim to he forfeited copyhuld is not 
ſhall bind him who was beyond ſea at the time of the proclamation forfeited by . 


made, and at the time of the deſcent to him? For it was agreed by . — 


TANFIELD, who argued fer the defendant, that if he had gone over fea.—Poſt. 226: 
ſea after the deſcent, he had been bound.—And WALusLE, | 
WARBERTON, and DANIEL, held, that it ſhould not bin] him who Stile, 382. 


was beyond ſea (a). 2 2 


4. Leon. 30 8 Co. 100 b 2. Com. Dig, 502, Cath 41. Comb. 118 Gilb. Ten. 230, 


THriRDLY, Whether the lord, by admittance of the fourth fon L If the lord 


as heir (who was not heir), and acceptance of his ſurrender to the be bourtti by 


- 1 8 admittance and 
uſe of another, and his admittance of the other, be bound or not ? fares of 


No opinion was delivered by the Judges, after argument at the a perſon as heir 


bar by FoRSTER for the plaintiff, and by TANFIELD for the defen- — is not Leir 


ECC ² n ⅛˙²]ꝛ˙1 mg ̃̃ ³ͤ.w.˙1— ³.riͤ -o. U⏑—— —. T eee 


T TW, - —— —_ 


dant, Sed adjuurnatur, 2 —_ 
; Cro. Car. 234. 
(a) See 9. Geo, 1, e. Ro —_ infants and es Ea 1,Ter.Rep 600. 
Turnor again/t Sir Edward Darcie. * "Cain ns 


Eaſter Term, 2 Fac. 1 Rull 906. S 
CTION FOR THESE WORDS : « He” (meaning the ſaid Slander ſpoken 
John Trrnor) « and one Allen are perjured knaves.” U — ah 6 
nt guilty pleaded, and found for the plaintiff, it was moved in „ende that 4 
| meant the plaintiff, is ſuſliciently certain. Poſt, 105, 
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arreſt of judgment, that © he” cannot be referred to two perſons, 
and «are perjured knaves cannot be referred to one perſon ; ſo it 
cannot extend to the plaintiff. — But THE CouRT held it to be well 
Hob 268. enough, although it is falſe Engliſh; for the ſenſe appears: and it is 
Cro. Car. 512. not like the caſe where one ſaith, that F. S. and J. D. is perjured: 
1, Com. Dig. or if one faith to three, one of them is perjured,” that is void, for 


187. 276. the uncertainty : but in the principal caſe it was adjudged for the 
r E: 


Dakrcis. 


Carr 34. Milles againft Sherfield. 
Trinity Term, 2. Jac. 1. Roll 1653. 


_ 5 -_ be EBT againſt an executor upon an obligation. The defen- 


performance of dant pleads a ſtatute acknowledged by the teſtator of three 
covenants, un- thouſand pounds not diſcharged, but doth not ſay that it was 


lest it is averred pg vero et juſto debito < the plaintiff thereupon demurred.—And it 


i= rom * wasagreed byall, that if it bea ſtatute for performance of covenants, 


ante 8. 353. And they are not alledged to be broken, it is no bar; and it ſhall be 
x com Dig.245 intended that it is ſo, if the contrary be not ſheẽwn. Et adjourn- 
atur. 


Car 3. Fletcher again/? Pynſett. 


On a ee OVENANT : That he ſhould aſſure ſuch a copyhold to the 


to pay when the plaintiff, if he married with his daughter ſecundum leges eccle- 
obligee marries, 


| the fact of mar- fraſticas ; and alledgeth, that he 7:te et legitimè eſpouſed the daughter 


riage ſhall be Of the defendant, &c. Iſſue was taken thereupon, and found for the 

tried by jury. plaintiff: and exception taken, Becauſe it ought to be tried by certi- 

Poſt, 2 405. ficate from the biſnop, and not by a trial per pais.— Sed non * bu 4 

— - 4 for the marriage is only in iſſue, and not whether he were lawfully 
; eſpouſed. 

2. Roll. Abr. 585. 2. Bulſt. 254. Cro. Car. 35. 385 1. Lev. 41. Yelv. 168. Poph. 164. 

Hutt. 80. 1. Sid 36. Cowp 127. 5 Com. Dig. 54. D 


In an ation on It was alſo held, that it was ſufficient for the plaintiff to alledge 


a conditional cet ſæpiùs requiſitus, without giving notice of the marriage: for he 


covenant, notice at his peril ought to take notice thereof. 
of performance : 
need hot be ſpecially alledged. Dougl. 272. 634. 689. 


Breach of cove- Alſo that he need not to ſhew a court to be holden ; for he ought 
nant. Poſt.171. to procure a court to be holden. Wherefore it was adjudged for the 


Lut. 329. « ** 
5.Gom.Dig 41, Plaintiff. 


hace 26. Walker again Ballamie. 
Enfler Term, 3. Fac. 1 Roll 930. 
If a deed be RESPASS. The caſe was, A leſſee for years, upon condition 


- , pleaded, and the that he ſhall notalien any part without licence in writing from 


eſtate to which the leſſor, obtains licence in writing to alien part: the leſſor after- 
it refers be exe- F a | 
ae ge wards grants the reverſion, and the leſſee attorned, and after aliened 
not be ſhewn, part: the grantee enters: the leſſee * treſpaſs: the grantee juſ- 


Poſt, 109. 372. tifies by reaſon of this condition: the leſſee ſhews that he did it by 


398. licence in writing, but ſhewed not the writing. And it was there- 


Lo. Lit. 215. a. 


7 8 upon demurred. And reſolved PER CURIAM, that the plea was good 
1 Rall Ab. 471. 6. Co. 38. 4. Co. 120. 3. Lev. 205. 4. Bac, Abr. 110, 111. Onſlow, N. P. 238. 
? 


enough 


\ 
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without ſhewing it; becauſe the licence of its nature cannot Wazrmn 
_— writing, — there did not any intereſt paſs thereby, but 3 | 
a reſtraint only ſet upon a liberty: and it is a thing executed, and his | 
aſſignee peradventure hath it For the fortifying his eſtate. And it 

was held, that although the alienation was after the grant of the re- 

verſion by the licence of the grantor, yet it was good enough: and 

it was adjudged accordingly. | | | 


Pyſter againſt Hemling. can 37% 
Trinity Term, 2. Fac. 1. Roll 341. | | 

JECTMENT.—Upon demurrer, RESOLV*D, that if one A copybold is a 
pleads ſeiſin of a copyholder in fee, and pleads under him, he 2 
f pleading 

ought to ſhew of whoſe grant, as he ought to ſhew of any other par- title, iti com- 

ticular eſtate. And although it was ſaid, it may be ſo ancient that it mencement 

cannot be ſhewn who was the firſt grantee ; yet it was held ſufficient muſt be ſhewn ; 

to ſhew the admittance of the laſt heir, which is in nature of a grant, 28 

and may be pleaded by way of grant; and that although the demur- che laſt heir is 


rer were general, yet it may be alledged to the Court for excep- ſufficient evi- 
i | dence. 


Ante, 52 —4. Co. 22. b. Cro Car. 190 Cro. Eliz. $71. 2. Vent. +82. 2. Com Dig. 530. 
2. Will. 125. 3. Wilf, 65. Ld. Ray. 131, 5. Com. Dig. 79 4. Bac Abr. 101. Dougl. 713. 


Bridge againſt Cage. Care 38, 


CTION on the caſe in an A ſumpſit. Whereas an executor 4 promiſe to 
ſued execution by an elegit, the defendant ut amicus executoris, e 
: . f p ſheriff or other 
in conſideration that the ſheriff would execute the writ, and of ſix- officer, in conti- 
pence given to him by the plaintiff, being under-theriff of Cumbridge- deration of 
ſhire, promiſed to give the plaintiff ſixty pounds; and alledges in fact, _—_ 2 = = 
that he executed the writ ; and thereupon brought the action. 3 


After verdict for the plaintiff, it was moved, that it was not an — ou 
* 


conſideration to maintain the action; for the ſheriff by his duty and id, and will 
oath ought to execute the writ; and therefore to have a promiſe of not tupport an 
conſideration for executing it is not lawful ; and it is guaft extortion, t, al- 
and therefore ill and unlawful. And although it was alledged that © * _ | 
this ſum promiſed him is no more than what the ſtatute of 29, Eliz. 1 
c. 4. allows him to take for his fees, yet that will not help the caſe; ed with another 
for that ſtatute only excuſeth him for his taking fecs, if it be no more Promiſe made 
than what the ſtatute permits; whereas the common la did not per- I 


chi K ere . . conſideration. 
mit nim to take any thing for the executing writs, | 1. Roll Ab. 16. 


WaRBERTON ſaid, although the ſtatute tolerates it, that it is not — . 0 
18 (as the uſury of ten pounds per one hundred pounds is to- 654 335 848. 
erated); yet it hath been oftentimes adjudg2d, that for ſuch fees he Cro. Car. 286. 
hath not any remedy by an action. n 


Gawpy ſaid, it is not reaſonable, that for the executing of a writ 1. Sid 38. 
by elegit (where peradventure the land is not worth forty ſhillings) * ' 
he ſhould have ſixpence for every pound of the debt: and here the , Rove 4 
giving of ſixpence is no ſufficient conſideration, being joined with 2. Wilf 123. 
the other which is unlawful, — Wherefore it was adjudged for, the de- 5. Com. Dig. 
fendant. 8 | | | 50g. _ 
; = ; 2 Bac. Ab. 48 


454+ 
3- Bac. Ab. 744. 745. Stra. 73. 1. Hawk P. C. 317. Cowp. 69. 2 Term Rep. 148. See Ro#r3 Y. 
Reeve. 1, Term. Rep 418. x BR. | 8 
H 4 Kerry 


. 
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* 


Cart 39. 5 - Kerry again/t Derrick. 


Michaelmas Term, 44. & 45. Eliz. Roll 125. 


If a man let RESPASS. A ſpecial verdict was found, That a man let fe. 
Bud. and deviſe 1 8 veral houſes and lands to ſeveral men, by ſeveral leaſes for 
S — years, rendering ſeveral rents, amounting in toto to ten pounds per 
„ Kc. I be- annum, and afterwards made his will in this manner: “As concern- 
« queath the ( jng the diſpoſition of all my lands and tenements, I bequeath the 


3 e c rents of D. to my wife for life, remainder over in tail.“ 
0 . 


deviſee ſhall The queſtion was, Whether by this deviſe the reverſions paſſed 
Hs land with the rents of thoſ. lands ? for it was alledged, that the rent di- 
— vided from the reverſion is not deviſable within the ſtatute (a), for 
Moor, 751. he had no inheritance therein. 26. Hen. 8. pl. 5. Dyer, 140. 


1. Roll. Ab 614. In : N 
80 After argument at the bar, T's Cour reſolved, that the land 


B. R. H. 142. itſelf ſhould paſs by this deviſe : for it appears his intent was to make 
Eq. Caf 28 a deviſe of all his lands and tenements, and that he intended to paſs 
3. P. Will. 322 ſuch an eſtate as ſhould have continuance for a longer time than the 
o 1 leaſes ſnould endure: and the words are apt enough to convey it, ac- 
1. Brown's Ch cording to the com non phraſ: and uſual manner of ſpeaking of ſome 
Rep. ad edit. 76 men, who name their land by their rents. Wherefore it was adjudg- 
Dougl 506. ed accordingly. — | 


i,Ter.Rep.193. ö 
ep. 93 (2) See 32. Hen. 8 c. 1. 34. & 35. Heu. 8. c 5 and 12. Car. 2 c. 24. 


"un 40. Woody's Caſe. 


888 EBT), upon the ſtatute, 37. Hen. 8. c. 9. (a) of uſury The 


in an action qui writ was, That he corruptive lent forty pounds, &c. againſt 
tem be good for the form of the ſtatute ; and that he ſuch a day lent twenty pounds, 
any "ph rn &c. againit the ſtatute, but doth not ſay corruptivz. The defendant 
ptilion for ano. Pleaded nan debet; and it was found againit him. | 


2 ate It was moved, that the plaintiff ſhould not have judgment for any 
be ziven for the Of thoſe ſums 3 for it is clearly ill for the twenty pounds, for want of 


fart whichis the word corruptive. 


2 But ALL THE CovuRrT held, that it being good for part, he ſhall 
11. Co. 45. have judgment for that part; for being for ſeveral ſums, it is in na- 
Keb. 365. ture as two ſeveral actions: ſo, although it be void for one, it is well 
1. daund- 285. enough for the other, * Fa is but a miſpriſion in his writ or count: 


Saund. ; g 
Sid _ but where one brings an ac 


}. = — 0D 


4. Bac, Ab. 26. Eda. 3. pl. 2. 9. Hen. 6. pl. 10. 9. Hen. 7. pl. 3. 21. Hen. 


22 377.730, 325, Wherefore it was adjudged for the plaintiff for the forty 
5 0 * pounds, 


2. Jer. Rep. 758. 

: It was held, that if in this caſe the defendant had demurred upon 
the declaration, it had been good for the one, and the plaintiff ſhould 
have had judgment for that part. So in debt againſt an executor upon 
an obligation of the teſtato1's, and upon a ſimple contract, it is good 
tor the obligation, | 

| (a) Sec 12 Ann. ſt. 2. c. 16, 
. Burrel 


RQ ' > a ave 4a6« XVca 
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- Burrel againft Sir William Bowes. cas 47. 

EBT, upon an obligation, dated the 13 February. The defen- The plea roll 

dant imparies, and afterward a ſecond declaration is made; may be amend- 

ind therein he declares upon an obligation dated the 15 February.— we. fee = 
The defendant pleaded non gt fuctum, and the iſſue was entered. Af- =_—_ 65 * . 
terwards the plaintiff diſcovered the variance, and prayed to have it Poſt 311. 47g. 
amended, and to be made according to the firſt declaration. —And fo 498. 525. 537. 
it was by order of THE Couxr; for the firſt declaration is the prin- 1. Roll. Ab, 
cipal : and all the prothonotaries ſaid, there is not any inconvenience 297. 


to the defendant thereby; for his plea always refers to the firſt de- 3 Dig. 
claration, and is entered as to the firſt. a | Dougl. 114. 
| of | | I. Term Rep. 
| 783. 
The Caſe of Bradſhaw and Others. | San 


IVERS debts were aſſigned to the plaintiffs, being creditors, The aſſignee of 
D by the commiſſioners upon the ſtatute of 13. Elix. c. 7. of 2 bankrupt may 
bankrupts, and they ſued an action in their own names for thoſe tion for à deb 
debts. —And it was ruled that it well lies; for it is a debt transferred que to the bank- 


by parliament. rupt in Lis own 
- name; and the 


Being upon a contract, the defendant gaged his law, and was ad- deſendant may 
mitted thereto; for although the parliament transferred the debt, yet wage his law. 
it is not any debt of record; but as he might have gaged his law pro Ref. 164. 
againſt the bankrupt, ſo he may againſt the plaintiffs. Cents, 


Cro. Car. 187. 209. Jones, 223. 6 Mod. 1 31. Strange, 697. 1. Atkins, 91. 210, Cowp. 570. 
1. Term Rep. 463. 1. Vezey, 329. 12. Mod. 324, Cooke's Bankr Laws, 2. edit. 565. : 


Eavers again/t Skinner, Car 43. 


Michaelmas Term, 44. If 45. Eliz. Roll 1112. X 
EPLEVIN. The caſe upon demurrer was, That Sir Edward It a copyholder 


Champernone, being committee of a ward who had a manor be «tu: & ſur- 
wherein were divers copyholders, among whom one was mutus et ANT OS 
ſurdus, granted the .cuſtody of that copyhold land to another, who cuſtody, and not 
entered: the procheine amie of the copyholder entered: and, Which ru Kine. 

of them ſhould have the cuſtody, or if none of them? was the queſtion, — Ante, 9. 
And ir WAS RESOLVED, that the lord ſhould have the cuſtody ; 6 

for otherwiſe he ſhould be prejudiced in his rents and ſervices, eb. 57; 
and his grant was good. Wherefore it was adjudged for the Hutt. 16, 


grantee. 3 Lev. tos. 
2. Lutw. 1190, 2. Com, Dig 512. Gilbert's Ten. 307. 


Collins againſt Cancke. | Car 44. 


Trinity Term, 2, Fac. 1. Roll 438. 


PON a 2 verdict it appeared, that a huſband was ſeiſed in 9, if 2 hu 
LW right of his wife of copyhold land, and ſurrenders. The queſ- band can diſ- 
tion was, Whether it be diſcontinuance ?—W ALMSLEY held it was, continue his 
notwithſtanding the caſe in 4. G. 23. 4. and notwithſtanding a caſe re 
4. Co. 27. Cro. Car, 7. Moor, 596. 1. Leon. 95. 1. Com. Dig. 493 2 Bl. Rep. 946. 


cited | 


f 


\ 
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celine cited to be adjudged Hilary 1. Fac. 1. Roll. 634. in the king's 
ei bench, that ſuch a ſurrender by tenant in tail made not any diſconti- 
CarcFt. nuance, No judgment was given here, but. they pleaded 4 


NAXU)9, | | 
See 32. Hen, 8. c. 28. and Moor, 596. Poph. 138. 


Cant 45. May againſt Inhabitants Hundred de Morley. | 


Eafter Term, 3. Fac. 1. Roll 539. 


The county are CTION upon the ſtatute de Minton of hue and cry. The jury 
Fable upon hue found, That the robbery was done poſt lucem ejuſdem dies ortum 
andcryfora =. ante folic, ANGLICE, after day-break, and before ſun-riſing.—And 


mitted after upon this THe Cour adviſed; and judgment was given for the 
vlaintif, and a precedent ſhewn in Eafter Term, 28. Eliz. Roll 130. 


before ſun-ri- where the robbery was done poſt occaſum ſalis et per diurnum lumen, 
4 ; ANGLICE, day-light, and there adjudged for the plaintiff. 


Cro. Eliz. 270. 3. Com Dig. 475. Onſlow's N. P. 177. 2. Hawk. P. C. 117. 


Hilary 
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Hilary Term, 
3. Jac. 1. In the King's Bench. 
Sir John Popham, Knt. Chief Juſtice. 
Sir Chriſtopher Yelverton, Kt. | 
Sir Edward Fenner, Knt. | Juſtices. 


Sir David Williams, Kt. 
Sir Lawrence Tanfield, Kt. 


Sir Edward Coke, Knt. Attorney General. 
Sir John Doderidge, Knt. Solicitor General. 


Memorandum. Casr 1, 

HE third day of this Term THOMAS CovenTRY was made Covervry and 
and ſworn one of the Juſtices of the common pleas ; and the 22 pro- 

fame day, S1ixX LAWRENCE T ANFI&LD was made and ſworn Juſtice 

of the king's bench; both being of the Inner Temple. 


William Wiſeman again/? Wiſeman. Case 2. 


CTION FOR WORDS. Wherein he declares, That the An a ion lies 
defendant dixit de prefato guerente exiſtente fratre ſua naturali, for ſaying, « »y 
My brother,” prefatum querentem innuendo, „ is perjured.” The 22 a Long 
defendant ed not guilty; and found againſt him. And it WAS ring that ws 
moved in arreſt of judgment, that for theſe words no action lies; for E was his 
they are uncertain, when he ſaith my brother, what brother he intend- brother, and _ 
d; for it may be he had divers brethren, and every of them might — _— 
ave his action for theſe words: and the innuendo (THE PLAINTIFF), Free — | 
hen the words themſelves do not import a certain ſlander, will not it is not ſhewn 


| ep it. 1 
. 2 . nly brother 
YELVERTON, Juſtice, was of that opinion: for words aCtionable * Gar ay 4 


dught to import in themſcives preciſe ſlander without ambiguouſneſs; Ante, 103. 

o that every one who hears them might intend of whom they were 2 154. $44 
poken: for otherwiſe, if it ſhould be helped by the averment of the 38. | 
plaintiff, every one who is his brother might make ſuch an . Roll. ab. 79. 
werment, and} have an action; which is not reaſonable. Wherefore Cro. Car. 177, 
e held that the action lay not; and that although the verdict be given 443 


or the plaintiff, yet that doth not help the declaration, if ill. 8 Dig. 


WiLL1ans, of ofice held, that the action was well brought; be- 187. 
ſe the plaintiff ſhews in the declaration that he ſpake thoſe words 2 Bac. Abe. 
of the plaintiff, and the jury found him guilty; and ſo the Court is 2 og 4 
certained they were not ſpoken of any other. ; 
TAuriEID, Fu/lice, made a difference, when the words them- 
elves import in themſelves apparent uncertainty, and when they 
1 be aſcertained by intendment. In the firſt caſe, no averment 
vill aid it; but in the laſt caſe, by the averment and verdict it may 
e aided: and therefore, if the words had been, © one of my brothers 


_ Dn ec mm yet 
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/ Wintwas (es perjured,” there would be in them an apparent uncertainty... 


2 And although one of the brothers ſhould bring the action, and auer 

they were ſpoken of him, yet becauſe it appears to the Court that there 

were divers brethren, and it doth not appear to any of whom he 

ſpake, the action lies not, although he be found guilty by verdidt.— 

But here it doth not appear to the Court that there are more bro. 

thers than one, and therefore may be intended certain enough, and 

may be well known of whom he ſpake, if he hath but one brother: 

and it is expreſsly averred that he ſpake of him, and found by the 

verdict that he is guilty: therefore he held it to be good enough — 

And he cited a pn in this court wherein he himſelf had been of coun- 

ſel: „ That murderous knave STROUGHTON lay in wait to murder 

« me;” and one Thomas Stroughton brought an action thereupon, 

and ſaid they were ſpoken of him. The defendant pleaded not guil. 

pa ty; and, after verdict for the plaintiff, it was moved in 2 

judgment, that the words were uncertain, and therefore the action 

lay not; but, after divers motions, it was adjudged for the plaintiff: 
ſo here. | 


A rule was therefore given = other Juſtices being abſent), 
that if other cauſe was not ſhewn by ſuch a day, judgment ſhould be 
for the plaintiff, But it was afterwards moved in full Court, and 
reſolved by them all, that the action well lay; and adjudged accord- 


ingly. 
Cair3, + Shepherd againf? Allen. 


4. fefendant in RROR of a judgment in this court. The record was removed 
i 3 E into the exchequer- chamber: and it was prayed, that the de- 
the record is re- fendant, being in execution, might be bailed.— And becauſe the 
moved by writ record was removed, fo as there was not any record here, 1T was 
of error. HELD, that he could not be bailed here: and he cannot be bailed in 
Poſt. 429. 620. the exchequer-chambcr ; for they have not any authority but to reverſe 
1 rm the judgment, and not to make execution: whereſore he 
1 Com Dig. 474. * not bailable. 


1. Bac. Ab. 2.3 in notit. Stra 781.1186 2 Crompton's Prac. 353. 1. Wilſ. 269. Impey s luſt. 


. Clericalis, 412. 1. erm Rep. 624. 2. Term Rep. 44. 


| See 3. Jac 1. c. 8. 13. Car. 2. e. 2. 6. & 19, Car. 2 e. 8. 19. Geo. 3. c. 70. 


Cas 4. Prat againſt Dixon. : 


An erroneous RROR of a judgment in Norwich, The error aſſigned was, 
— in an in- Becauſe in an action of debt the record was, « attachiatus eft,” 
r - where it ought to have been “ /ummonitus eft ;” for that ought to be 
18. Eliz, c. 14. 45 an original; and for want thereof it is error (a). 

Polt. 26 r 479 And it was moved, that in regard the defendant had appeared and 
ro Car . 91. pleaded to the iſſue, and verdict and judgment is given, it is not now 
282, aſſignable for error; for itis but want of an original, which is holpen 
7. Sid 43. after verdict by the ſtatute of 18, Ekz, c. 14. 


Stiles, 115. But Pornam and WILLIAMs (being there only) held, that it 
Roll _ 338. is not aided by the ſtatute; for that is intended of the want of ori- 
_ 23. ginal writs which are ſued out of the chancery returnable in the 

gl. 61. 3 1 
1. Ter. Rep 151. common pleas or king s bench; and the want of ſuch an original is 


aided; but it exten's not to proceſs, which is in nature of an 


(A) Sed vide 5. Geo, 1. c. 13. 
8 original 


ow 


— my why 


A —— S - wu: 


* 
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ere i N i Paar 
2 it: nd therefore it hath been ruled, that the want of bills Phan 
. in the king's bench, which is in nature of an original 55 ff 


OT DixoN, 
writ, is notaided (a) : ſo the want of a bill in the exchequer, which - 


is there in nature of an original writ : ſo the want of this ſummons, 3 Peere Will. 


which ought to have been, is not helped. And it was ſaid, that it 3'4% 466. 


had been divers times ſo reſolved. — Wherefore for this cauſe the |, f wy 

judgm . | | 1. Com. Dig 319. 

ju 9 3 Car. 28 2. contra, and Hob. 1 30. — , 
Hill againſt Saundeford. Car 5. 


- 1 is 7 1 ſt On u to the 

ER judgment in this court, a capias was awarded again bil to the 
34 8 and returned non eff inventus. Afterward a ſcire fs Sens 
actas was awarded againſt the bail, which was returned nihil, and a gender che =_ 
ſecond ſcire facias awarded. The bail brought in the principal, and cipal before the 


prayed that his body might be accepted in execution, return of the ſe- 


| Kemp, the clerk, ſaid, that he came too late; for (in extremity) oy H 
after the capias returned non eff inventus, ; and a ay facias awarded, Poſt. 165. 
he cannot bring in the body of the principal, But now of late og Moor, $50. 

(in favour of the bail), they uſe after the firſt ſcire facias awarded, , Roll. Ab. 33 
before the return, to allow him the favour to bring in the prin- eons Eliz. 618. 
cipal ; but after it be returned, and a ſecond awarded, it was never Hob. 210. 


8 I. Com Dig 494. 
ſeen. ; * ; N * Barnes, 82. 
But PorHAu, Chief Fuftice, ſaid, that it might be very well, un- Salk. 599. 


les the firſt be returned i warned,” and judgment given thereupon ; _— SIE, 

for the ſcire ſacias otherwiſe would be to little purpoſe to bring in the | Wilſ 2 

principal. Wherefore the principal was received. 3: wer. 10. 
tr 1876, 

4. Burr, 2134. Impey's Inſt, Cler. 409. 2. Term Rep 576, 


Predyman again/# Wodry. Car 6, 


RESPASS. Upon a demurrer, a queſtion was made, Whe- The leaſe of a 
ther a leaſe of — being a to the queen by attain- er, or the 


| cuſtody of lands 
der of treaſon, may be granted under the exchequer ſeal ? forfeited to the 


PoPHAM, Chief Fuftice. If any manor or land, of whatſoever _ by at- 
value, comes” 0 Be ro by K or otherwiſe, the cuſtody angry; 
thereof may be granted over, under the exchequer ſeal by the autho- granted under 
rity of the lord treaſurer and chancellor there, without ſpecial war- — exchequer 
rant: for it is but a diſpoſing of the profits, becauſe the king him- = 3 

ſelf cannot manure it: and it is always revocable, ſi quis plus dare volue- : an 5 4 
rit: ſoa leaſe for years of another's land which comes to the king by z. oO 
attainder, is but a chattel in him, and vendible for his beſt profit, 1. And. 191. 
and therefore is grantable under the . ſeal: for it is as a Cro. Car. 53. 
ſale, Wherefore the grant is good. —And to that opinion THE — e a 
OTHER JUSTICES agreed, * 


SECONDLY, It was held, that he who entitles himſelf to this If a leaſe for- 
leaſe by aſſignment under this grant, need not ſhew the original feited to the 
leaſe in — wat although it were by deed ; becauſe it might have pri pM | 
been made without deed, and for that the king comes to it in the p 


the aſſignee of * 
the grant need not in pleading ſhew the original leaſe, Ante, 103, Poſt. 317, Cro Car 209. 
5. Co. 75. | f | 
poſt, 
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Parvr nan poſt, and by intendment cannot have it. And it was ſaid, if a leaſe 


aint for years be made to a corporation, who cannot take without deed, 
Wos ax — rant it over, the grantee may entitle himſelf thereto with- 


1. vent. 48. out ſhewing the deed ; becauſe the leaſe of the thing in its nature 

x. Leon. 30- might have paſſed without deed, although the perſons who took it 
could not take it without deed: alſo, his poſſeſſion is ſome pri. 
vilege for his title. 


Cans z. Lee againſt Mynne, and his Wife, Executrix of Thomas 


Tanner. 5 
on a promiſe SSUMPSIT. Whereas Thomas Tanner was indebted to The- 
made to a huſ- mas James in twenty pounds; and the ſaid Thomas James died, 


band to pay and made Elizabeth his wife executrix: and whereas the ſaid Thomas 


An ue to is Tanner was indebted to the ſaid Elizabeth a in ten pounds for 
Al 


wife as execu- : 
trix, and in her merchandize bought of her ; and after the faid Thomas Tanner died, 


own right dum and made his wife (now the wife of the defendant) his executrix, 


1 and left to her e : and after the ſaid Elizabeth Janes took the 
bearance, and of Plaintiff to huſband 1 2 44. Eliz. who, 24 June, 44. Elis. 


other goods de- required payment from the defendant's wife of the faid ſums : the 
hp 8 defendant's wife then and there, in conſideration he would forbear 
ma ue the ſaid debts until Bartholomew-tide following, and would deliver 


_ 77. to her ſervant, to the defendant's uſe, ſo much wares as he re- 
Poſt. 127. 205. quired, promiſed that ſhe would pay for all at the ſaid Bartholameu- 
207. tide and alledgeth in fatto that he forebore the ſaid debts, and did 


S. C. Yely. 84. deliver ſo much Brazil wood to the defendant's ſervant George Gil 
Cro. Eliz. 406. to the defendant's uſe, -amounting to ſuch a ſum, and ſhe had not 
Cro, Car. 415. paid. . | 

438 The defendant takes iſſue, that he did not deliver to her ſervant 
3. Lev. 403. modo et forma prout, &c. | | | 


» Bulſt. 21 
3 Iſſue being thereupon joined, it was found for the plaintiff ; and, 
Shock. 462. after verdict, moved in arreſt of judgment, 

117. 5 
». Bac. Ab. 306, FirsT, Becauſe the ground of action to the plaintiff ariſeth prin- 
307. cipally from the vlaintiff's wife, as executrix to-her huſband, and for 


OE 207- debt due to her dum ſola fuit; therefore ſhe ought to have been con- 
11 Ray. 468. joined in the action; for otherwiſe the damages which are given in 
1. Cem. Dig. this action cannot be a bar of the debt: and the damages are given 
1 + for the debt, and to the value of the debt; therefore it is reaſon they 


xp Rep. ſhould be a bar of the debt; which cannot be as this caſe is. 
YELVERTON held it to be a good cauſe of exception. 


But WILLIAus and TANFIELD ? contra : for it was but part of 
the cauſe of the conſideration; and the other part was, by reafon of 
the delivery of the wares : alſo, the forbearance is his act only, and 
therefore the aCtion lies for him only. And although they all agreed 
that damages recovered in an aſſumpſit may be a bar of a debt, yet it 
is not ſo by law in this caſe; the conſideration being collateral. 


« Forbearance,” + SECONDLY, For that he alledgeth forbearance of the ſuit there- 
how to be al- by, but doth not alledge that he forbare the payment. —Sed non all- 
Cowp. 67 I, RW | | 

| THIRDLY, 


* 
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THIRDLY, that the iſſue is misjoined 3 for it ought to have been, Negative preg- 
that George Gill was not her ſervant, for it is now a negative pregnant. we 87 
Sed non allocatur; for it tantamounts. | | | 5. Comm: Dig. 
| | „ Ut 

TANFIELD, upon reading the record, took another exception, In affe by 
Becauſe he doth not alledge that his wife was alive (a) at the time pert of 
of the promiſe made, for otherwiſe he had not any debt, nor could . 
the forbearance thereof be any cauſe of action: and of that opinion debt due to his 
were WILLIAM s and YELVERTON.—Wherefore (ceteris abſenti- Wife in auler 
bus) it was adjudged for the defendant. © droit, it muſt be 
averred that his wife was alive when the promiſe was made.—Poſt, 146. Yelv. 84. Co. Lit. 351. b. 

(a) But by the 21. Jac, 1. c. 13. after want of an averment of the party's life, 
verdict no judgment ſhall be ſtayed for ſo that he be proved to be alive. 


Smith againſt Smith. car 8. 


RROR of a judgment in dewer in the common pleas. The er- In doweragainft 

ror was, That the tenant was an infant, and judgment was an infant, if he 
given againſt him by default? This 8 the ſole error aſſigned, the — 
the defendant in the writ of error pleads thereto, in nullu gt erratum; not demur. 
ſo the infancy was confeſſed : and it was now moved to be no error. Poſt. 392. 

| = _ os 4. 

WiLLIamsand TANFIELD, they only being in court, held, that 47 
it was not error; for dower is „ againſt an infant, and he bes _ — 
ſhall not have his age; wherefore it is reaſon his default ſhould pre- 638 
judice himſelf, and not the plaintiff ; for otherwiſe the wife ſhould 2. Leon. 59.189, 
never recover during his minority, for he would always make default, Brownl 218. 
and dower is to be favoured, Therefore a rule was given, that if | 
other cauſe were not ſhewn by ſuch a day, the judgment ſhould be 


affirmed. 


0 ' Casz 9. 
Ford againſt Hunter. Miſrecital of a 


CTION of debt was brought upon the ſtatute of 8. Eliz. c. 2. ſtatute. 
A for coſts in an ejectment. The plaintiff being nonſuited, and Poſt. 139. 
uppoling the ſtatute to be made ad parliamentum tentum anno octavo Cro. Car. 132. 
Eliz. whereas the parliament began anno guinto, and by prorogation 1. Lut. 140. 
was held in oftavo Eliz. ſo it ought to have been ad — parlia- 1409. 
menti tent, anno oftavo Eliz.— And for this cauſe, after demurrer, lend. 79. 


: it was ruled to be ill; and judgment was given againſt the plain- 9 

tiff, | | | | Forteſ. 352. 
1. Com. Dig. 231. 4. Bac. Abr. 657. 2. Hawk. 357. Dougl. 9. 97. 

| | Talentine again Denton. + Rn" 

f Trinity Term, 2. Fac. 1. Roll 821. | ED 

: RESPASS for :wenty cocks of barley, &c. for tithes caſt out I j..c. ſor 370. 


from the nine parts, and taken and carried away. Upon de- dive, made by a 
murrer, the caſe was, That the Biſhop of Carliſle was ſeiſed in fee of the biſbop, of the 


tithes in right of his biſhoprick, and by indenture demiſed the tithes 9 
(a) to Summers and two others for three lives, rendering the an- rick, OD 


tient rent; and it was averred that they were * let for that the ancient — 
is void againſt the ſucceſſor by 1. Eliz. c. 19. ſ. 5. ; for tithes lying only in prender, the ſucceſſor has no 
remedy for the rent.—Poſt. 173. 2. Roll. Abr. 446. 451. Moor, 778. $. Co. 3. Cro Eliz, £34. 
Palm, 175, Co. Lit. 44. 142. Hard. 326. 2, Saund. 302, 1. Ch. Caf, 79, 3. Wilf, 32 3. Bac. Abr. 


1 352. | 
| (a) See 5. Geo. 3. c. 17. 


rent. 
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Talzrrixk rent. Afterward the biſhop died, and the ſucceſſor made a new 
againſs eaſe for years, &c. | 


DznTON. -, | 
9 The queſtion was, Whether this leaſe for three lives, rendering 
the ancient rent, was good by the ſtatute of 1. Eliz. c. 19. ſ. 5. ? 


YELVERTON, WILLIAMS, and T ANFIELD, after argument at 
the bar, held, that this leaſe was void againſt the ſucceſſor ; for be- 
ing for lives, rendering rent, there being nothing let but the tithes, 
-which lie in prender, nor any place wherein a diſtreſs might be taken, 
nor any remedy for the rent if it ſhouldbe denied ; forhe cannot have 
debt, becauſe it is a freehold; nor can he have an aſſiſe, becauſe there 
is not any ſeiſin; and if there were ſeiſin, yet the aſſiſe would fail 
becauſe there is not any land to be put in view; and therefore by con- 
ſequence the leaſe is void. But if it had been a leaſe for years, for 
which he might have had his remedy by action of debt, it had been 
otherwiſe. | 


WI1LLIAMS, Juice, ſaid, he had known it to be ſo adjudged 
upon this difference; ſo it is of all other things which lie in prender 
or render, where no diſtreſs can be taken. 80 ch 
Departure in NorE. The defendant pleaded this leaſe for life by way of bar, 
pleading. without mentioning any confirmation or rent; or averring that the 
99. 102. antient rent was reſerved, or that the land was antiently uſed to be 

let. The plaintiff intitled himſelf by a leaſe for years. The defen- 
dant, by way of rejoinder, ſnewed that the tithes were uſually let, 
and for that rent which was the ancient rent. And it was thereupon 
moved, admitting it to be a good leaſe, yet the plea was ill, becauſe 
it is a departure, and that there is not any confirmation. — But be- 
cauſe they reſolved for the plaintiff upon the principal matter, they 
ſpake not to theſe exceptions, but gave rule, that if other cauſe was 
not ſhewn, judgment ſhould be entered for the plaintiff. 

PoPHAM, Chief Fuftice, who was now abſent, upon a former mo- 

tion in this cauſe, faid, he much doubted of te caſe ; and that it 
was a common caſe for all tenants in tail, biſhops, deans, and chap- 
ters, to make ſuch leaſes; and they had been accounted good, and 
they all were in one degree; wherefore, he ſaid, he would well ad- 
viſe thereof: and it was afterwards adjudged for the plaintiff. 
The ſtatute 1. A WRIT OF ERROR was afterwards brought of this judgment, and 
Eliz. e 19. is a the error aſſigned in the matter in law. And becauſe the ſtatute of 
private act. _ I. Eliz. c. 19. ſ. 5. was not ſpecially pleaded, it was reſolved that 
_— ”_ "the Court ſhould not take notice thereof, becauſe it is but a private 
4 ug 76. a. ſtatute. | 


Hob. 227. $. Co. 2. a. Moor, 253. 2. Roll. Ab. 466. 1. Leon. 306. Yelv 106. 1. Mod. 205 
2. Mod. 56. Bull N P. 222. 


Then the ſole queſtion was, Whether it were a good leaſe by the 


A leaſe for ſtatute of 32. Hen. B. c. 28.? For if it were gaod within the ſtz- 


—_ tute, it ſhould bind the ſucceſſor without confirmation; otherwiſe, 


the zithes of At the common law, it ſhould not bind the ſucceſſor.— And it was 
his biſhop- reſolved, that it was not good, becauſe there is not any remedy for the 
rick, wal rent by diſtreſs or aſſiſe; wherefore it is out of the intent of the ſtz- 


ind hi | i | a 
—— by tute : and the judgment was affirmed, 


force of 32. Hen. 8. c. 28. ſ. 1.—Poſt. 173. 1. Lev 112. 8. Co. 34. Co Lit, 44. Hob. 20% 
Cro. Eliz. 875. Dougl. 573. 
| Agnes 


yr my oy wp, op — yY — cx=w x ac. oe + = -q 


| = 7 _ 


Hilary Term, 3. Jac. 1. In B. R. "> 
Agnes Adams againſt Cheverel. e 11. 


INES P Ass by the plaintiff, as executrix of John Adame, againſt An executor 
the defendant ; for that he took, chaſed, and eloigned to _ trefe 

places unknown, two oxen which were the teſtator's tempore mortis 51 ads xr 

ſue, to the damage of the plaintiff thirty pounds, et in retardatione teſtator tempore 


teſlamenti, and ſhews the teſtament, mort fue; with- | 
. 'S ; n 
The defendant thereupon demurred in law : and it was moved ra —_ 


that this action being brought by an executor is not good, becauſe it ti cufodiam 
ought to have been mentioned that the goods were taken extra cuſ- Jan. 

tdiam ſuam ; which is properly, where an executor” brings an ac- Ante, We” 
tion for goods of the teſtator's taken after his deceaſe; and this action, 4 0 B. 
being brought as executor, ought to have mentioned it to be extra f gal T 
ee ſuam : ſo is the Reg. 49. 42. Edw. 3. pl. 26. 48. Edw. Cowp. 292. 
3. pl. 20. II. Hen. 4. pb 12. in action brought by a churchwarden 1. Ter. Rep. 480. 
of goods of the church, &c. But an executor may have an action in 

ſuch caſe of his own poſſeſſion, and as his own proper goods, with- 
out naming himſelf executor, and without ſhewing the teſtament; 
but then the declaration ought to be, that the defendant took ſuch 
goods ipſius guerentis, c.; fo the property ought to appear to be in 
him. Wherefore it is not good as it is. "I 


WILLIAMS, Juſtice, was of that opinion. But FENNER and 
TANFIELD ? contra; becauſe he hath election to bring it either of 
his own poſſeſſion, or as executor : and although in the original writs 
they uſe this courſe to ſpeak de cu/todia ſua, that is by reaſon of the 
form in ſuch caſes uſed, and the clerks in chancery will not alter 
their courſe ; but it is not of neceſſity: and in declarations here it is 
not neceſſary to be ſo ſtrictly purſued. Wherefore, inaſmuch as by the 
teſtator's death the poſſeſſion is caſt upon tae executrix, it is to be 
intended that the goods were in c/todid ſud; and for that cauſe the 
declaration is good. —And it was adjudged for the plaintiff, againſt 
the opinion of WILLIAus, cæteris abſentibus, 

See 4. Edw. 3. c. 7. and 25 Edw 3 c 5. 


. Woolmer againſt Caſton. Cast 13. 


on done? of a leaſe made by Fuimer/ton' of meſſuages, In ejectment, if 


three thouſand acres of land, three thouſand acres of paſture, the verdict find 
* not guilty® as 


in Darkins, by the name of the manor of Mont hall, and five cloſes 8 
| « ſpecially" as 


per nomina, 
to the reſidue, 


The defendant pleaded not guilty, and the jury gave a ſpecigl ver- 97909. 
dict, viz. as to four cloſes of paſture, containing, by eſtimation, what the 1 
two thouſand acres of paſture, and the defendant pleaded not guilty: was, it is bad. 
as to the reſidue, they find the matter in law. h : 


YELVERTON now moved, that this verdict was imperfect in all; e 
for when the jury find that the plaintiff was not guilty of four cloſes Cro, Elir. 265. 
of paſture, containing by eſtimation two . acres of paſture, it C Lit 225. 
is uncertain, and doth not appear of how much they acquit him; 8 
and then when they find as to the reſidue ſor the ſpecial matter, it is Dougl. 163. 1 


uncertain what that reſidue is; ſo there cannot be any judgment 1. Ter Rep. 147. 

given, | | | 3-Ter.Rep. 349. 
ALL THE CourT was of ini W they awarded 

ee 7 herefgre they awarde: 


CRO. JAC, 
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car 13. Minors again/t Leeford. 


An action lies CTION FOR THESE WORDS : « Thou art a thief, and 


for . a haſt ſtolen Mr. St. George's tree. 


« thief, and haſt ; 

« ſtolen atree;” After verdict for the plaintiff, it was moved in arreſt of j * 
for ee that the words are not actionable: for to ſay, « Thou haft ftolen 2 
be taken as dif}. tree,“ an action lies not; for it is not any felony, for it is arbor dun 
tinct ſentences. creſcit (a). THE COURT was of that opinion, And then when he 
Ante, 39+ 66. faith, „ Thou art a thief, and thou haſt ſtolen a tree, that ſhews 


Poſt. 154. 231. the reaſon of his ſpeech, which is not any ſlander ; fo no action lies, 


1. Roll Abr. &c. | | 

: A 5 TanFIELD. In Stanley's Caſe, in the common pleas, this differ. 
erb. Car = ence was agreed: «© Thou art a thief, for thou haſt ſtolen ſuch a 
Yelv. 154. „ thing,” the ſtealing whereof appears to be no felony, an action 
Cro. Eliz. 282. lies not; for the ſubſequent words ſhew the reaſon of his calling him 
7. mos Dig. thief: but when he ſaith, „Thou art a thief, and thou haſt ſtolen 
Onlow N.P.s. « ſuch a thing,” which in itſelf is not felony; yet the action lies for 
4. Bac. Abr. calling him thief generally: and the addition, “ and thou ba frlen, 
485. 5I1. is another diſtinct ſentence by itſelf, and is not the reaſon of the for- 
— a mer ſpeech, nor oy diminution thereof, but an addition thereto (b); 
Tere Bev in and ſo he conceived here, | 


C B. 248. | | 
- FenNneR and WILLIAMS were of that opinion. 


But YELVERTON doubted thereof; and (abſente PopHAM) it was 
adjudged for the plaintift. | | 


(a) Poſt. 166. Noy, 135. % Poſt, 154. 231. 424. 
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1 In the King's Bench. 
Sir John Popham, Knut. Chief Juſtice. 
Si Edward Fenner, Ant. | 
e ogg 6 OS 
Sr Lawrence Tanfield, Kut. FF. 


Sir Edward Coke, Knt. Attorney General. 
Sir John Doderidge, Knt. Solicitor General. 


5 Staynrode againſt Locock. | Cas 1, 
 SSUMPSIT ; for that the defendant, in conſideration of ſuch Where ſeveral 
a ſum paid to him, aſſumed to aſſure ſuch copyhold land to the _— _— 
plaintiff in ſuch manner as one Drables ſhould adviſe ; and alledges — — 
in fact that Drables adviſed, that he ſhould make a ſurrender of that ges are given, if 
land at the next court of the manor, to the uſe of the plaintiff and his one oſ the cauſes 
heirs, and ſhould enter into an obligation of forty pounds for the en- 1 = Sap 
joyment of that land againſt all perſons ; and alledgeth the breach for jedgment iebad: 
not making that ſurrender, and for not becoming obliged according Poſt. 194. 343. 
to the ſaid order. The defendant pleaded non aſſumpſit, and found 57'- 544- 
againſt him. | | 1. Roli. Ab. 423. 
It was now moved in arreſt of judgment that this breach, in not Py", 370, 


entering into the obligation was ill ; and then damages being given p 2 ou : 
as well for that as for the other, no judgment may be entered, Cro Eliz. 560. 


THE wmoLE CouRT was of that opinion: for the order which Cro. Car” 327, 


Drables made, that the defendant ſhould make an obligation of forty — Co 132. 
pounds, is out of the aſſumpſit; and therefore the other is not bound 1163755 x 
to perform it: and the breach being aſſigned in two things, whereof 2 Com. Dig. 624 
the one is not any cauſe of the breach of tae a/ſumpit, the damages Dougl.376.7z0, 
being given entirely, are intended to be given as well for the one as Le Rep. 15 f. 
for the other; and therefore ill, Wherefore judgment was given ann. 


for the defendant. 


Symſon againſt Kirton. : = Can 6 

RESPASS. Upon evidence, where one had made his will in The revocation 
writing, and deviſed his land to Aune Hide and her heirs ; and ofa will muſt 
afterward, being ſick and lying upon his death-bed (becauſe Aume be by cxproje, 


. , g b : & „and no; by acci- 
Hide did not come to viſit him), affirmed that Aune ſnould not have e 


any part of his lands or goods; it way held by ALL TIE COURT, Aate, 49. 
that it was not any revocation of the will, being but by way; f dif- Pol. 497. 
courſe, and not m2ntBning his will. But the revocation ought to .. 


. . . a x ö Cro. El; 
be by expreſs words, that he did revoke his will, and that ſhe ihould 55 a po, r. 


not have his lands given to her hy his will, or ſuch like words; Powel on Dev. 
which might ſhew his intent to make an expreſs revocation thereof, 535: | 
TP OWP. 49. 

By 29. Car. 2. c. 3. f. 6. no deviſe in ling, tearing, or obliterating the ſame, by Dougl. 31. 39. 
writing of lands, tenements, or heredita- - the teſtator himſelf, or in his preſence, 
ments, nor any clauſe thereof, ſhall be re- and by his directions and. conſent, but 
vocable otherwiſe than by-ſome will or ſhall continue in force, &c. Shower, 89. 
codicil in writing, or other writing de- 3. Mod. 259. 1. Com Dig. 13. 
claring the ſame, or by burning, _ 
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CASE 3. Gregory againſt Wikes. 
On a promiſe to SSUMPSIT.: Whereas the defendant was indebted to the 
t _ plaintiff in fifteen pounds, that the defendant promiſed to pay 


for the payment it by twenty-five ſhillings the quarter, and to enter into bond upon 


of money by in- requeſt for the payment of thoſe ſums; and alledgeth requeſt. to enter 


ſtalments, a ua into bond of thirty pounds for the payment of thoſe ſums; which re- 


— _ queſt was made after the end of the quarter after the promiſe. 


2 0 After verdict for the plaintiff, it was moved in arreſt of judgment, 
— anaffunpfe. that this requeſt to enter into bond of thirty pounds, and refuſal 
Poſt, 652. thereof, was not any breach; for there is not any promiſe to enter 
1. Roll. Ab. 19. into bond in any ſum certain. 


Yelv. K . TN | 
Winch 96. Sed non allcatur : for the aſſumpſit being to enter into bond, no 


Hob. 70. 27. ſum being mentioned, it is intended a bond of the double ſum ; which 
Cowp-128-460- is the uſual courſe betwixt parties, and after the common intend- 
ment: wherefore it is good enough. 


On a promiſe to SECONDLY, Becauſe the requeſt is after a quarter paſt, which is 
enter intoa bond not ſufficient, being after the day of payment ; for if there ſhould 
on requelt, to he a bond for the payment at a day paſt, it ſhould be a forfeiture pre- 
pay money by (.ntly.-- Wherefore for this cauſe it was adjudged for the defendant. 


inſtalments, the 


requeſt muſt be made before the firſt inſtalment. 


CasE 4. : Green againſt Auſten. 


1 ROHIBITION, to ſtay a ſuit for tithes, It was ſurmiſed to be 
may be dis- a cuſtom within the pariih, that the pariſhioner ſhould cut his 


charged by graſs and make it into cocks, and ſet out the tenth cock for the par- 


ing th b . 
oo of the fon, which was 4 diſcharge of the firſt and ſecond veſture : and the 


firſt veſtare, ſuit being for tithes of the after- mov th by the vicar, this preſcription 


Ante, 42. being alledged againſt him, he demurred thereupon. Ind it was ad- 


Yelv 86. judged a good preſcription aad bar agai:tt him, 


Cod. ] E. 706 


Moor, 910 (ro. Car. 340. Cro. Eliz. 660. Hob. 259 12, Mod 498. Bunb. 10 314. 
Ld. Ray. 242. 2 Peerc Wins. 522, 523, 2. Eq. Cal. .\br. 335. 


* 


Cas 5. Blunt and Farly againf Snedſton. 


Miehuclina Term, 2. Jac. 1. Roll 353. 


if 8 — re- RROR of a judgment in the common pleas, in ejectment: 
ory th and dif where one of the defendants pleaded not guilty and verdict 
tringas of the for the plaintiff againſt both, and judgment accordingly. The error 
chriſtian name aſſigned was, Becauſe in the wenire facias CoxsTAN TIN Us CAL- 
of Coxs ra- LARD was returned, ed in the d iſtringas; but in the panel 
TiNUs, and be d th b . | 
called, in the annexed thereto by the ſheriff ConsTanTIUs CALLARD was re- 
nd ſo was returned by that name upon the dorſe 


panel, Cov. turned and ſworn, 
sTANT1vs, the of the poſfea. This Error being aſſigned ore tenus, the record of the 


roneous. 


Pol. 206... 57, Manifeſt error; 


Judgment is er- venire facias and diſiringas bong removed before, it was held to be 


for they are diſtin names of baptiſm, and there 


cannot be any 4mendment as this caſe is. Wherefore they were of 


5 Co.43 „ this Term. 
Cro. Car 203. 


2. Roll. Ab. 4 T. opinion 9 ; but gave day to adviſe from Hilary Term until 
$63. Cro. Eliz. 57. 224. Hob, 64. #5 201, 3. Bac, Abr. 276. Comp. 425. Doug 
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| | Do 

THE DEFENDANT in the writ of error, in the mean time, obtained If judgment be 
2 releaſe of all errors from one of the plaintiffs in the writ of error; ous — 4 
and the firſt day of this Term pleaded it in bar, as a plea puis dar- veral deſen- 
raigne continuance. Thereupon a demurrer was entered in the name dants, and e 
of both the plaintiffs in the writ of error; for, in nullo eff erratum of them obtain 
being pleaded before, there could not now be any ſummons and ſe- OO. | 
verance. And it was now argued, Whether this releaſe of one of _ he may - 
the plaintiffs in the writ of error ſnall bar both, or none of them? for plead it in bar 
it was moved, that in regard the action was in the perſonalty, the "_ 2 

A 


releaſe of the one ſhould bar the other. | 4 e 


ä | © continuance.” 

But ALL THE CouRrT, after argument at the bar, reſolved, that Poſt. 243 616. 
it ſhould bar but him only who releaſed; for the plea being by way 6 Co 25. 
of action, todiſcharge themſelves of damages which were recovered Hob 304. 
againſt them, and to be reſtored to the poſſeſſion which was loft by . _ Ab, 
he firſt judgment; and they being joined in the firſt action by the , Riad. 109. 
act of the plaintiff, and not by their own voluntary act; it is not rea- 135. | 
fon that the act of one ſhould diſcharge or prejudice the other; for 3: Bac. Ab. 41. 
then by ſuch practice any one might be charged, and ſhould not have : _— m—_ 
any remedy to diſcharge himſelf: but if they had been plaintiffs in 3 oP" 
the record by their own act, as in debt upon an obligation, and had 
been barred in judgment, in error upon that judgment, the releaſe of 
one ſhould bar the other; for as me one might have releaſed the ob- 
ligation, or diſcharged the principal action which ſhould bar his com- 
panion, wherein they were joint plaintiffs by their voluntary act, fo 
the releafe of the writ of error by the one ſhall bar the other; but it 
ſhall not do fo in the principal caſe, for the reaſon before alledged.— 
Wherefore it was adjudged, that the judgment ſhould be reverſed 
as to him who did not releaſc, and that he ſhould be reſtored to all 
what he loſt; and as to tae other who releaſed, that he ſhould be 


barred in his writ of error. 


Nors. This manner of judgment was entered by ſpecial di- Sethe entry in 
rection of the Court. Vide 2. Hen. 4. pl. 16. 11. Edw. 4. pl. 8. — Io 
11. Rich. 2. Condemnation,” 16. and a judgment in Eafter Term, I, C. 2. Park 


39. Elia. Roll 359. in the caſe of Razin v. Ruddeck. er's MS, 


Ofley again/t Paradine. 


C 6. 
Trinity Term, 3. Fac. 1. Roll 484. 004 


EBT, upon a leaſe for twenty-one years by John Paradine, ks 
D 31. January, 26. Elix. hs hs Chriſtmas \® way rendering 3 ins 
twenty pounds a year at the four uſual Feaſts, of the Aununciation, a leaſe, ſtating 
Midſummer, Michaelmas, and Chriſimas, or at the end of one that the plain- 
month after every of the ſaid Feaſts; who conveyed the reverſion 8 
by common recovery to Hugh Ofey; who died ſeiſed, and this re- when it appears 
verſion deſcended to the plaintiff, who is yet ſeiſed of the reverſion that t the time 
at the day of the bill purchaſed, which was 1 February, 2. Fac. 1. 3 05 thewrin the 


and the defendant being poſſeſſed of the term by virtue of late vs __ 


mined, is not 
erroneous, if he 


was ſciſed when the cauſe of aRtion accrued. Poſt 379. $50. 
1 the 
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Ortxy the ſaid demiſe, there was ninety pounds due for four years and an 
againff half ending at Michaelmas, 2. Fac. and for a month after the F eaſt, 
PARKADINE. and yet is behind; unde actio accrevit, c. a | 


Tr 146.196. The defendant pleads to iſſue; and it was found againſt him, and 
Salk. 562. judgment given for the plaintiff: whereupon he brought a writ of 
Cro. Eliz. 262, error. a 
69. | | t 
py Com. Dig- Tak FIRST ERROR 37 9 For that » declares on a leaſe for 
246. twenty-one years made 31 January, 26. Eliz. beginning at the 
Dougl. 62. 668. Chriſtmas before: and ſuppoſeth, that he is ſeiſed of the —— 
the day of the bill, viz. 1 February, 2. Fac. 1. which is falſe and 
repugnant in itſelf; for the term ended by his own ſhewing the 
C5ri/tmas before: then he cannot be ſeiſed of the reverſion, nor the 
other poſſeſſed of the term, the day of the bill; ſo it is falſe and ill in 
itſelt. 8 


Sed non allacatur : for although he cannot be ſeiſed of the reverſion 
at the day of the bill, yet he is ſeiſed at the time when the rent was 
incurred, which is the cauſe of the action; and the other is but ſur- 
pluſage: wherefore it is well enough. 8 


In debt for rent. SECONDLY, For that he pleads a recovery (which is his title) in- 
if the plaintiff ſufficiently, not ſhewing in what action.— Sed non allocatur : for al- 
entitles himſelf though the recovery be imperfect, yet the defendant, being a ſtran- 
ch 2 ger, cannot take advantage of any inſufficiency therein. Wherefore 
l need nt the judgment was affirmed. | | 

ſhew in what action it was ſuffered Pougl. 666. 


Cav 7. Crane and Hill againſt Hummerſtone. 


On an action for T\RROR of a judgment in the common pleas. The error aflign- 
- 43g nal ed was, For that in treſpaſs of battery and wounding againſt 
fad damages two; the one leads to all, except the wounding, that it was in his 
ſeverally, al- own defence; and to the wounding, not guilty : the other juſtihes 
_—_ the de- all in his own defence: and in iſſue upon thoſe pleas, the jury found 
* the firſt guilty of the wounding, and the other iſſue againſt him alſo, 
Poſt. 252. 349. and aſſeſs damages twenty pounds; and found the iſſue alſo againſt 
385. the other defendant, and damages one hundred pounds; and gave en- 


tire coſts againſt bota : and judgment given accordingly of the ſeve- 


ee «22, fa damages againſt them, and entire coſts againſt both. A writ 
Hob. 66. of error was thereupon brought. 


.. The error aſſigned was, Becauſe there ought to have been but one 


Cre Eliz. 860. judgment for the damages; and he ought to have made his election 


O 


* againſt whom he would have taken his judgment. : 
3. 2 102, * . . * . . 
Show. 350 THz wHoLE CouRT was of that opinion, that this action is for 


Ld. Ray. 176. one joint treſpaſs ; therefore one joint damage ought to have been 
noon th given by the jury againſt both: and although the defendants had ſe- 
5. Burr 2792. Vered themſelves in plea, yet when they are found both guilty of one 
Dougl 377.731. and the ſame battery, one judgment only ought to have been given. 


Wherefore for this cauſe it was reverſed. 


. Scarre 


Eaſter Term, 4. Jac. 1. In C. 8. 419 : 


Scarro againſt Saprany. _ cas K 
In the Exchequer Chamber. 


RROR, in the exchequer chamber, of a judgment given in the In entering the 
king's bench, where in COVENANT the parties were at iſſue; 2 of 


and found for the plaintiff, and judgment accordingly. 1 _ Nr og 


The error was aſſigned ore tenus (for it was not affigned of record), onde . al 
. (c A. . . . ritatem de Præ- 
That the jurors appeared, © gui electi, triati, et jurati, dicunt ſuper miſſu dicend,” 
« eee ſuum quid, &c. and found the iſſue for the plaintiff; be omitted, the 
whereas the entry ought to have been, “ gui ad veritatem de infra judgment ſhall - 
« contentis dicend. electi, triati, et jurati, digunt, &c.” and the words = —— | 
« ad veritatem de infra contentis dicend.“ are omitted; and it doth not ye, f. * 
appear that they were ſworn ad inguirendum of the point in the iſſue; 3 Com. Dig. 
and therefore it is bad, as in 2. Rich. 3. where « electi, triati,” were 174. 


omitted, and held to be ill. Cowp. 407. 


But it was moved, that it was but matter of form; for when the $ce 1. Com. 
jury find the point in iſſue, it appears that they were ſworn ad ingui- Dig 321. 
rendum of the point in iſſue; and if it were material, yet it is amend- . 
able by the ſtatute of 8, Hen, 6. c. 12. becauſe it is but the default 
of the clerk in not entering thereof, | 
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FLEMING, Chief Baron, was of that opinion; but all the other 
JusTICEs AND BARONS againſt it, that it was material, and not 
amendable : wherefore for this cauſe it was reverſed. 


I 4 Trinity 


2 - 
" 


Trinity Term, 
4. Jac. 1. In the King's Bench. 
Sir John Popham, Knt. Chief Juſtice. 
Sir Edward Fenner, Kt. 


Sir Chriſtopher Velverton, Knut. | Su =P 
Sir David'Williams; Kat. Julicer 
Sir Lawrence Tanfield, Rur. J 


Sir Edward Coke, Knt. Attorney General. 
Sir John Doderidge, Knt. Solicitor General 


Cazr t. Style againſt Heath. 
Words not ac- CTION FOR THESE WORDS : «You did moſt perjur- 
tionable. « edly preſent me at ſuch a viſitation before ſuch an ordinary.“ 
— After verdict, upon not guilty pleaded, it was moved in ae of 


judgment, that an action lay not for taeſe words. And THE WHOLE 
Yelv. 52. CovuRrT was of that opinion: becauſe it doth not appear that he was 
1. Sid. 220. ſworn, nor what he ſwore, ſo as he might commit perjury ; nor that 
7. Com. Dig. jt was in any judicial proceeding. Wherefore it was adjudged for 


wk the defondint. 


Care . | Price's Caſe. 
1 RICE was indicted upon the ſtatute of 5. Eliz. e. 9. of perju- 
does notlie on 5. ry, becauſe he was produced as a witneſs for the king, upon 
Elis. e. 9 a trial in an information, and ſworn, &c.; ſhewing the oath, and the 


againſt a witneſs fa? 
for the crown, © 

for perjury on Exception was taken, That a witneſs who, being produced, de- 
an ex oficio in” poſed for the king, cannot be puniſhed by way of indictment, 


ion in th . , 
1 "which is the ſuit of the king merely; for he cannot puniſh his 


Poſt. 212. own witneſs who ſwears for him: and it was ſaid to be fo reſolved in 
the ſtar-chamber, thata bill there lies not againſt him upon that ſta- 
3. Inſt. 164. 
tute, 
5 Co. 90. a. 0 
Noy, 128 And THE wrorLet CouRT were of opinion, that ſuch a witnefs 


+ reno 148. js not puniſhable by way of indictment : whereupon he was diſ- 


2. Burr. 1189 charged. 
2. Bac. Ab. 297. 3. Bac. Abr. $17. See 1 Hawk. P. C. 319 329. obſervations on this caſe. 


ity therein. 
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cas 3. Stork againft Fox. 


Michaclmas Term, 2. Fac. 1 Roll 431. 


A fine of lands JECTMENT. Upon a ſpecial verdict it appeared, That there 
in a pariſh paſſes being two vills, viz. Walton and Street, in tne pariſh of Street, 
| „re mw a fine was levied of ſuch lands in Street.: and, Whether the lands 
riſh, but n in Walton paſſed by that fine? was the queltion, the action being 
+ converſo, for them only.—And adjudged that they ſhould not paſs; for 
Poſt. 263. Street being a diſtin vill by itſelf, and Walton being a diſtin 
2 Roll. Abr.54. vill by itſelf, and fo found by verdict, although Street the pariſh 


_ _ 151. comprehends both, yet, in the fine, the lands in Walton ſhall not 


1, Sid. 10. 1, Mod 25, 2 Mod. 43. 1 Vent 170 4. Com. Dig. 322. Cruiſe on Fines, 125- 


Trinity Term, 4. Jac: 1. In B. R. . 


| 5 
de ſaid to be coinjrized; unleſs Malkin had been an hamlet of Street; Sroxz 
and that the fine had been levied of lands in the pariſh of Street; then * 
all had well paſſed. Wherefore it was adjudged accordingly. 


* Fox. 


Dr. Laughton again Gardener. Cat 4. 


EBT upon the ſtatute 14. Hen. 8. c. 5. by the plaintiff, as In debt on 14. 
preſident of the college of phyſicians in London, and of the cor- Hen 8. e g. for 


poration of phyſicians there; for that the defendant uſed the art of 8 phy- 
phyſic in London, without licence from the Ws, there, agaiieſt the en . Fac. 16 


ſtatute, and their charter: for which he demanded five pounds for trary to charter, 


every month, being the penalty given by the ſtatute. i hs defendant 
The defendiht pleaded the ſtatute of 34. Hen. 8. c. 8. which B.. g Meme 


enables every man to practiſe phyſic or ſurgery, being ſkilful therein, enables every 
notwithſtanding any act to the contrary. ſcilful perſon te 
3 . I Practiſe, not- 
The plaintiff replies, and ſhews the ſtatute of 1. Pp c. 9. which withſtanding 
confirms their charter, and © every article thereof to ſtand in force, any a tothe 


« any act, ſtatute, law, or cuſtom to the contrary notwithſtand- contrary, it is 
no departure to 


2 585 reply that the 
The defendant hereupon demurred: FiRsT, Becauſe this general 1. Mary, c. 9. 
elauſe in this law doth not reſtrain the ſtatute of 34. Hen. 8. c. 8. confirms the 


” 


SECONDLY, That this pleading is a departure; for it ought to have CO 
been ſhewn before. | ire ot 


STEPHENS argued for the plaintiff : Fixs r, That the act of 34. che —ů 1 


Hen. 8. c. 8. is repealed by the ſtatute of 1. ary, c. q. quoad the & If 34. Hen. 
college of phyſicians in London (a), as fully as if it had been by 8. 0. 8. be re. 
expreſs words recitedand repealed: for when it confirms the charter 8 by 5 
of 14. Hen. 8. and appoints that it and every part thereof ſhall ſtand Co Lit oe 
and be available, the ſtatute of 34. Hen, 8. c. 8. cannot ne with —_ 105. 
it, quia leges poſteriores leges priores contrarias abrogant, 4. Edi. 4. Lelv. 13. 
Porter's Ce. G. 6 That 1 75 not any depar- mewn | 
ture; becaufe there is not ny new matter, but matter pleaded in re- 7102 8. 
viving of the former, or fortification thereof: and a record was Ld: Raym, 153. 
ſhewn, in Michaelmas Term, 10. and 11. Eliz. Bomelin's Caſe, where Cro. Car. 257. 
the record was in the fame manner as this record is; and there the 
plaintiff had judgment.—And there being none on the defendant's 
part to argue, | | 

Tux Covxr, upon hearing of the record, gave rule, that judg- 
ment ſhould be entered for the plaintiff, unleſs, &c. (6). (5) An judge 

| ment was entered accordingly. Vide Pit. 59. 


| (a) See Jones, 261. Lit. Rep. 169. 212. 351. and Cro Car. 257. contra, 


Reignold Nicholas againſt Sir John Chamberlain. Cen x. 


FAS. It was held by ALL Taz CourT upon demurrer, , 
That if one erect a houſe, and build a conduit thereto in > 8 
another part of his land, and convey water by pipes to the houſe, build conduit 
and afterward fell the houſe with the appurtenances, excepting thereto in ano- 
the land, or ſell the land to another, reſerving to himſelf the — - * 
houſe, che conduit and pipes paſs with the houſe; becauſe it is . — paſs b . 
4 grant of the houſe cum pertinentiie. Moor, 644, 632. 1. Sid. 190. 211. 1, Lev. 131. Cro. Car. 57. 
1. Saund. 332. 3. Com. Dig. 443. 2. Term Rep 500. . 

neceſſary, 


122 


NickoLas 
againſt 
Sir J. CAN 


BERLAIN, 


Carr 6. 


% Colour,” in 
leading, muſt 
matter of 
law 


Poſt. 229. 


Poſt. 319. 
10. Co. 91. b. 


4. Bac. Abr. 104. 
S. Bac. Abr. 208. 


Casz 7. 


Treſpaſs vi et 
armit lies for 
diſturbance of 
the profits of a 
fair by erecting 
a toll- booth, 
without ſaying 
clauſum fregit. 
9. Co. 50. b. 
2, Bl. Rep. 894. 


Trinity Term, 4. Jac. 1. In B. R. 


neceſſary, ef quaſi appendant thereto; and he ſhall have liberty by 
law to dig in the land for amending the pi or making them new, 
as the caſe may require. So it is, if a leſſee for years of a houſe 
and land erect a conduit upon the land, and, after the term deter- 
mines, the leſſor occupies them together for a time, and afterwards 
ſells the houſe with the appurtenances to one, and the land to another, 
the vendee ſhall have the conduit and the pipes, and liberty to amend 
them. | 


But by PopHam, Chief Fuſtice, if the leſſee erect ſuch a conduit, 
and afterward the leſſor, during the leaſe, ſell the houſe to one, 
and the land wherein the conduit is to another, and after the leaſe 
determines: he who hath the land wherein the conduit is, may diſ- 
turb the other in the uſing thereof, and may break it ; becauſe it was 
not erected by one who had a permanent eſtate or inheritance, nor 
made one by the occupation and _ of them together by him 
who had the inheritance. So it is, if a diſſeiſor of an houſe and land 
erect ſuch a conduit, and the diſſeiſee re-enter, not taking conuſance of 
any ſuch erection, nor uſing it, but preſently after his re-entry fells 
the houſe to one, and the land to another; he who hath the land, is 
not compellable to ſuffer the other to enjoy the conduit—But in the 
principal caſe, by reaſon of the miſpleading therein, there was not 


any judgment given. 


Radford againſt Harbyn. 


1 for taking and carrying away one hundred load of 
wood. | 


Tze defendant juſtifies, for that 7. S. was poſſeſſed of them ut 
de bonis proprits ; and the plaintiff, claiming them by colour of a deed 
of gift of them afterward made, took them, and the defendant retook 


them. 


It' was thereupon demurred : Becauſe the colour given to the 
plaintiff is a good title for the plaintiff, and confeſſeth the intereſt 
in him; for colour ought to be ſuch a thing which is good colour 
of title, and yet-is not any title; as a deed of a leaſe for life, becauſe 
it hath not the ceremony, viz. livery. So grant of a reverſion with- 
out attornment is not good ; but a deed of goods and chattels 
without other act or ceremony is good. So of colour by a leaſe 
for years or by letters patents, it is not good; becauſe they make a 
good title in the plaintiff. —And of that opinion was ALL THE 

OURT. 


* 


Dent againſt Oliver. 

Ante, Michaelmas Term, 2. Tac. 1. | 
RESPASS. Quare vi et armis apud manerium ſuum de Hal- 
LINGTON erexit quoddam velabrum, Anglict A TOLL-BOOTH, tt 
vi et arms cepit tolnetum, et adtunc et ibidem inſultum fecit ſuper J. S. ſer- 
vientem ſuum, and diſturbed him in gathering toll ad feriam ipſius THE 
PLAINTIFF ſpectant.— The defendant pleaded not guilty, and found 

againſt him. After verdict it was moved in arreſt of judgment, 
Hob. 180. Cro. Car. 325. 2. Roll. Rep. 139. 1. Com. Dig. 131. 3. Will. 408. 

Cowp. 476. Dougl. 40. 747. | 
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Fist, For that it is, vi et armis erexit velabrum, Ic. whereas Dix 
it cannot be vi et armis.— Sed non allacatur; for thereby the land is 
broken by pitching therein: and although it is not ſaid clauſum fregit, 
et it is good enough, and puniſhable, as a treſpaſs for erecting a 5 Com. Dig, 
Woh although it be not any breach of the ſoil. 576. | 


SECONDLY, For that he makes not any title in his declaration, In treſpaſs, 
viz, by ſhewing that he had a fair by preſcription, nor that he had {cffion is a ſufft- 
toll by preſcription belonging to his fair.— Sed non allacatur; for it © — 
is a poſſeſſory action, and is a ſufficient poſſeſſion againſt a ſtranger, 3 
without making any ſpecial title. | | Ame, 43.86 nz. 
a e | Cro, Car 138. x. Term Rep. 480. 422, 
THIRDLY, For that it is guad vi et armis he took toll, which Caſe or treſpaſs 
cannot be; but it ought to be an action _ the caſe.— Sed non allo- lies for diſturb- 
catur; for as well the one as the other action well lies, as 11. Hen. ace of a fair. 


4. and 11. Edw, 3. tit. * Treſpaſs,” are. F.N r 4 Os 


FouRTHLY, For that this action is brought for the aſſaulting of Treſpaſs for aſ- 
his ſervant, which lies not without — per quad ſervitium amiſit. laulting his ſer- 
Sed non allocatur; for it is not brought for the aſſault, but becauſe ſpecial & 0960 

by that means he was diſturbed in the une the profits of his need not — 


fair. Wherefore it was adjudged for the plainti battery or loſs of 


. Otivar,. 
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ſervice, 
The King again/t Champion. es. 
RROR of a judgment given in the common pleas in a guare im- The king can- 
pedit for the church of Moreton Valence. not be put out 


| of the poſſeſſion 
The ſole queſtion was, Whether a double uſurpation ſhall put of an 2dvowfon 


s ; by any number 
= king out of poſſeſſion, and put him to a writ of right of advow- „ uſupations. 


ö Ante, 53. 
And againſt the opinion of ANDERSON it was there adjudged, that Pol” 30s. 
the king was put to his writ of right, and could not maintain a guare s. C Yelv go. 
1mpedit. ; | | S. C. 1. Brown, 
But now the error being aſſigned in matter of law, after divers 3 371 
motions, THE CouRT reſolved, that the king may well maintain a 6. Co. 30. | 
quare impedit ; for the king hath ſuch privilege, that he cannot by Moor, 338. 
any act be put out of his inheritance, unleſs by his own patent; and 8 
as he cannot be ouſted of his inheritance concerning land, ſo he can- , 4 _—_ - 
not be ouſted of an advowſon. But uſurpation upon him, and ple: 
narty, ſhall bind him guead the poſſeſſion, until he remove the in- 
cumbent by guare impedit : for reaſon requireth that the church ſhould 
be ſerved; and one being in by preſentment, and according to the 
ceremonies of the church, cannot be put out without action: and as 
it is agreed that a ſtranger cannot put the king out of poſſeſſion 
of an advowſon, but that it is in him to grant or diſpoſe 
thereof; by the ſame reaſon a ſecond preſentation ſhall not gain 
any poſſeſſion, nor twenty preſentations, but that he always re- 
mains ſeiſed, and in poſſeſſion of the advowſon : for there ought to 
be a time when one may ſay, that a party hath gained polfeflon . 
againſt the king (a); ane if he cannot gain it by the firſt, then the | 
(a) By 9. Geo 3. c. 76 a time of li- beyond the ſoace of ſixty years, to be reck- 

mitation is now extended to the caſe of oned backward from the time of com- 
the king, who is thereby diſabled to make mencing any ſuit or proceeding to reco- 
title, except to liberties aud franchiſes, ver the thing in queſtion, 7 
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Tur Kino king remaining, in poſſeſſion after the firſt preſentment, and plenarty 


c againſt thereby, there is no more oufted.from him by the ſecond than by the 
| "on firſt, and by confequence he is not ouſted by twenty others —And 
PoPHAM ſaic, it was fo reſolved in Huſfey's Gaſe (a), that two or 
three uſurpations upon the king do not gain ſuch a poſſeſſion againſt 
him, but that the advowſon remains always in him, which he may 
rant, and upon avoidance may preſent thereto, and maintain a guare 
impedit upon diſturbance ; and although it hath been faid that in 
Yeardley's Caſe (b) (which was adjudged 25. Eliz.) the queen was not 
put out of poſſeſſion by a double uſurpation, but maintained a gruare 
impedit, and was not put to her writ of right of advowſon) the record 
doth not mention any induction upon the ſecond preſentment, ſo as 
there was not any plenarty againſt the king. Vet PoPHam and TAx- 
field faid, they well remembered the cafe was then argued, as if 
there had been induction; and then the Court did not conceive but 
that induction was fully pleaded ; and yet refolved, that it ſhould not 
bind the queen (c), and gave judgment accordingly ; and fo Loxp 
ANDERSON hath repotted it. Wherefore they all here reſolved ac- 
cordingly; and judgment was reverfed, FENNER conſentiente ſed 
heſianter. 
(a) Cro. Eliz. 51g W. Jones, 6. 0 or turn.it to a right, but he or ſhe that 
(4) 6. Co. 30. a. 2 Roll. Rep. 372. „would have had a right if no uſurpa- 
(c) And now by the 7. Ann. c. 18. © tion had been, may preſent or main- 
* no uſurpation upon any avoidance in, © tain his or her guare impedit upon the 
* any church, vicarage, or other eceleſi- © next os any other avoidance if diſturb- 
* aſtical promotion, ſhall diſplace the ef- ed, natwithſtauding any ſuch uſurpa- 
* tate or intereſt of any perſon entitled “ tion, &c. | 
* to the advowſon or patronage thereof, 


Carr g. Mathewſon againſt Nicholas Rowe. 
Michaelmos Term, 3. Jac. 1. Roll 343. 

In det for rent RROR of a judgment in the common pleas in debt upon a leaſe 
=o * * o for years; and declares of a leaſe of a meſſuage and farm called 
Eeient if the Niaſiuel Farm in Clerkenwell, inthe county of MiDDLESExX, ac omnia 
hands demiſed domos, aedificia, Ac. et heredttamenta eid. meſſuag. pertinent. 
are alledged as jacent. et exift. in MUSWELL, HoRNsSEy, FINCHLEY, er CLERK- 
— es ENWELL, vel eorum aliquib. in dito comitat* Midd. ac omnia 
dab - > ſeparalia clauſ. et parcellas terre in MusweLL, HoRnsevY, 
Ante, 118, FINCHLEY, ef CLERKENWELL, vel eorum aliguib. in ditto co- 
Poſt 171. 621 mitat. Midd. dicto meſſuagio ſpeftant. vel cum. cod. dimiſſ. vl:. 
71. Co. 55. a, f0tum illud clauſum prati vel paſture vocaT. Hillyfield, &c. HABEN- 
Cro, Car. 189. PUM for twenty-one years, rendering eighty pounds py ann. 
Oro. Eliz. 186. and for rent arrear for a year he brings his action. The defendant 
Salk. 562. pleads non debet; and it was found againſt him, and judgment given 
_ * 3 accordingly. The error affigned was, Becauſe the declaration 


. 6 
Dougl. 667. is uncertain, for that it appears not in which of the vills the 


685. land lay; for the declaration is of a leafe of the lands in thoſe 


6 Term Rep. vills, vel carum aliqua : alſo, he declares of the demiſe of a cloſc 
8 of meadow vel paſture, which is uncertain.—Sed non allocatur : 
for in a declaration wherein no land is demanded, nor to be 
recovered, it is ſufficient if the declaration be as general as the 
words of the demiſe; for it is grounded upon the contract; 
wherefore the declaration may be accordingly : but in an eject- 

ment, where poſſeſſion is recoverable, there the certainty 
the land ought to be ſhewn, and in what place it lies; for 
an 
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ejecment de uno meſſuagio five tenements bath been ruled to be Marrurween 
ill (a) : and it was 24 for the point in queſtion in Sir William axaing | 
Read's Caſe (b) ſuch a declaration was adjudged good. , Wherefore (,) pot 62x. 
the judgment was affirmed. And the ſame Term. in the exchequer Cro. Car. a8. 
chamber before the Juſtices and Barons ſuch a writ of error was de- 3 Leon. 228; 


lands in the county of Middleſex and Eſſex, a declaration in debt Stra. 84 834. 
upon this leaſe, via. that he demiſed to him all his lands in the coun- 3: Wil. 23.— 


ties of Middleſex and Eſſex without mentioning any vill wherein any e 28 
of them lies, is good enough. e 1A 
TI. contra. 


Ap they ſaid, that if the declaration had not been good, yet in debt for rem 
when he declares of a leaſe made at the ward and pariſh of Bow, on a leaſe, if | 
in London, of land in Middleſex, and the detendant pleads thereto non _ defendant's 
debet, this makes the declaration to be good : for the trial ſhall be 1 
now at London, and the place where the land lies is not material; where the nd 
as in the caſe of 18. Edw. 4. a man declares of a leaſe for years, Iies is immate- 
and doth not ſhew the place where it was made, it is ill; yet if the de- edges, 
fendant admit it, and plead a ſurrender, the declaration is made 868 an 462. 
good. Wherefore here, &c. | A 

Cro. Eliz. 906. 24. Roll Rep. 66. 5. Com Dig 59. 246. 

(5) Cro Bliz, 186. 


Memorandum. „ 


\HIS Term SX EDpwaRD Cots, the King's Attorney, of the Sir Etroard Cole 
Inner Temple, was made Chief Fuſtice of the common pleas. — appointed Chief = 
He was ſworn in chancery as ſerjeant, and afterwards went preſently Juſtiec of ” 
into the treaſury of the common pleas, and there, by PopHam, Chief „ 
7uftice, his party robes were put on; and he forthwith the ſame day | JH | 
was brought to the bar as ſferjeaut; and preſently, after his writ 5 
read and count made, he was created Chief Fuftice, and ſat the ſame 
day, and afterwards roſe and put off his party robes, and put on his 
robes of a Judge; and the ſecond day after went to J/:tminfter, with 
al the ſociety of the /uner Temple attending upon him. 8 88 


Cockſon againſt Cock, >: 
Faſter Term, 4. Fac. 1. Roll Go7. | # 
1 againſt the defendant as the aſſignee of Dalton; Covenant Bes 


for that upon an indenture of demiſe Dalton covenanted for > las 
himſelf, his executors, and adminiſtrators, to leave fifteen acres vcnant nat t» 
every year for paſture abſque culturd ; and that he granted his eſtate Plough, al- 
tothe defendant, and that the defendant non religuit quindecim acras eugh alſigne 
ad paſturam, but ſuch a day and year ploughed up all. And upon the deed ER. 
this count it was demurred, Becauſe the aſügnee not being named, runs with the 
it is not any covenant which ſhall bind the aſſignee, for it is col- land; hut net 
lateral. —But ALL THE Couar held, that this covenant is to be 4% e 
performed by the affignee, although he be not named; becauſe it 4. hg 
is for the benefit of the eſtate, according to the nature of the ſoil; 8 

5. Ce. 46 24. 552. Cro. Eliz. 188. 457. Dyer, 13. in t. Roll. Abr. gar. x, 

399. 3. Will. 25. 30. 1. Black. Rep 351. „ —_— Porz. 174: 441. 636. 564 00 


but 
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cted for da- ment was given to acquit the defendant of the ſum received. The 


K defendant. For if the plaintiff would have damages, he 


Salk. 583.- . * . 
| 1.14. Ray 639. 0ught not to have received the money, but to ſuffer it to remain in 
643- court; for after judgment quod eat inde fine die, no iſſue ſhall be ta- 


 Carth. 275. Skin, 406. 12. Mod. 49. Gilb. Ten. 321. Cowp, 481, 2. Term Rep. 580. OTE, 
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Cocxson but to perform a collateral covenant, as to build de. navo, or ſuch like, 

— ſhall not bind him, unleſs named. Wherefore it was adjudged for 

OCK, . . | 
dame plaintiff. | 


Cusn 12. - Johnſon againſt Sir John Aylmer. 


*, Michaglnas Term, 3. Fac. 1. Roll 1943. 
In ſlander, an CTION ; for that the defendant hc falſa et p 6 PL verba 
— N A ſequentia dixit et publicavit, viz. * MR. PRICE, you do my 
ads. thet a ORD BURLEIGH wrong, that 2 do not apprehend JEREmy 
particular name © JOHNSON,” innuendo the plaintiff, “for a felon, and ſeize his 
means the plain- « goods; for he,” innuendo the plaintiff, © hath ſtolen a ſheep from 
** . « WRIGHT, of Rirſby,” innuendo Fohn Wright. | 
the bd rn " Thedefendantpleaded not guilty ; and found againſt him, and da- 
muſt expreſsly mages aſſeſſed to fifry pounds. 
. After verdict it was moved in arreſt of judgment, that the words 
ken of nu. are too generally laid to maintain the action; for they are not alledg- 
Ante, 39. ed to be ſpoken of the plaintiff in the writ or count ; butonly in recit- 
4. Co. 1) b. ing the words he faith, innuendo THE PLANTIFF; and the 7muends, 
I. Roll. Abr.85, without expreſsly alledging the words to be ſpoken of the plaintiff, 
Cowp. 276. vill not maintain the 2 on. S | 


And THE CouRT was of that opinion : wherefore it was adjudg- 


ed for the defendant. | 
Car 13. Harrold againſt Clotworthy. , 
| Eaſter Term, 4. Fac. 1. Roll 1356. | 
Ha plaintiff EBT upon an obligation, — * for the payment of a leſs 
take the money ſum. The defendant pleaded, tender al jour, et touts temps 


— mquety priſt. The plaintiff received the principal ſum in court; and judg- 
mages. plaintiff, in order to have damages, alledged a demand of the money 
from the defendant ; and it was thereupon demurred, and adjudged 


2. Ld Ray.q74-.. | 
1. Term Rep. ken. 


464. 710. 2. Term Rep. 388. 5 
By 4. and 5 Ann, c 16. in an action on been incurred, the Court may diſcharge 
a penal bond, if the defendant, at any time the defendant from the bond — But ſee 
pending the action, bring into court the the caſe Lonſdalc v. Church, 2. Term 
principal and intereſt due upon it, and all Rep. 388. 


© —_ 2 — ow py oa. 


the coſts in law and equity which have 8 
cas 14. | Laſhmer againſt Avery. 
| 2 Hilary Term, 3. Fac. 1. Roll 451. 
2 20 oh 4 PON a ſpecial verdict, the caſe was, A cuſtom of a manor was 
mY found to be, that if a copyholder in fee died ſeiſed, his wife 


copybolder in fee 
deſtroys the ſhould hold it during her life, as free-bench : the lord enfeoffs the co- 


cuſtom of fre- pyholder, who died ſeiſed: and, Whether he ſhall hold it, &c. ? was 
Am 8, thequeſtion—lt was adjudged, that ſhe ſhould not. But if the lor 
Poſt. 253. c54. had enfeoffed a ſtranger of that land, yet the land remained copyhold, 
53. 574 | 
and the cuſtom is not taken away. N 
2. Co. 17. 1, Roll Abr. 510. Hob. 181. 3. Lev. 385. Cro Car. 569. 4 Mod. 251. Salk. 185. 
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OTE, it was held by ALL THE CouRr, that eradicating of Stbiing up a 
white-thorns is waſte ; but ſuccidendo et vendendo is no waſte, 2 
unleſs it be laid, that they grew in paſture for defence of cattle, and — pes 
were of the greatneſs of timber. | any kind of 


trees ſtanding for the ſafeguard of the houſe or cattle, is deſtruction Co. Lit. 53. Dyer, 65. 
Moor, $12. 2. Rell. Abr. $17. 819. Cro. Car. 531i. Hob. 219. 4.Co. 63. 5. Com. Dig 680. 
3. Atk. 216. 1, Term Rep. 56. 65. | 


Paramor again/t Chapman. 1 cee 


Eafter Term, 3. Fac. 1. Roll 1036. | 
Re. The defendant avows upon the ſtatute 21. Hen. To an avowry 
pla 


8. c. 19. infra frodum et dominium upon a ſtranger. The on 21. Hen. 8. 
intiff faith, © non tenuit” generally, without alledging tenure de *. <9: the plain- 
aliquo, and traverſeth the tenure alledged; and it was ruled to be ill, «ono head 
and for that cauſe a REPLEADER awarded. generally. 

And it was held, that the plaintiff might have all pleas which he Yelv. 148. 
might have at the common law, except diſclaimer; for he might tra- f, _ 4 
verſe the tenure, or plead “ hors de ſon ſee: but he cannot plead wh pores pl 
« non tenure” generally at the common law. | 28. inc 
9. Co. 20. 34. 2. Inſt. 296. Moor, 873. Hob. 108. Co. Lit 1. 268. Clift, es 
Raym: 254. 5. Com. Dig. 334. 4 Bac. Abr,393. Dougl. 396 747. | 

See 11. Geo 2 c. 19. | 


Oſborn and Bradſhaw againſt Churchman. cas 17. 


SBORM and Bradſhaw were ſureties for one Churchman for the gyreties who 
payment of money, and had counterbonds to fave them hari. have paid the 


' leſs. The money was not paid at the day, and the ſureties paid it.— Toney ate cre» 


Afterwards Churchman became a bankrupt : and, Whether they were — pg | 


creditors within the ſtatute 13. Eliz. c. 7. was the queſtion : and 1. Com Dig. 
it was reſolved that they were. 510 


1. Atk 106. 123. 2. Stra 1160. 3. Wilſ. 13. 262. Cowp. 525. Dougl. 166. 1. Term Rep. 599. 
2. Term Rep. 100. 640. See Cooke's Bankrupt Laws, 2d edit 191. 198. 245. 315. 523. 


IN THIS CASE, in an aſſiſe betwixt the creditors and the ſon of © NA 4 
Churchman, it was found, that the father by indenture, in conſider- 3 
ation of love which he bare to his ſon, and for natural affection to him, deration for a 
bargained and fold, gave, granted and confirmed that land to him and #argain aud jute. 
his heirs. This deed was inrolled ; and the queſtion was, Whether —Poſt 140. 
the land ſhould paſs?— It was held, it ſhould not, unleſs the money Bas WT 
had been paid, or ſtate were executed; for the uſe ſhall not paſs: but 1. Leon. 150. 
becauſe the ſon was then in poſſeſſion, it was held to enure by way of 2 Elia 39+ 


confirmation. ; 2 : om. Dig, 
| 571. 


Nowel again/t Dier. Carr 18, 
Hilary Term, 3. Jac. 1. Roll 840. | 
CTION FOR WORDS. The defendant pleads as to part of Where one of 
the words, not guilty ; and as to the other part juſtifies, by rea- n _— © 
on of a felony committed in the county of Somerſet. The plaintiff plaintiff may 
laith, de injurid ſud proprid one venire facias,,was awarded in the take judgment 
county of Berks, where the action was brought to try theſe iſſues, —_— — 
and found for the plaintiff, and damages ſeverally given; and for the a. 3 : 
iſſue miſ- tried, the plaintiff releaſed his damages and action, and had 112 
Judgment for the other. Poſt. 146 264. 
10. Co. 131.a. Stra. 507. 2. Com. Dig. wr 288 Rep. 758 
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Cas 19. Criſp againſt Gamel. _, 
| Hilary Term, 3. Fac. 1. Roll 60g. 
Tn «ſunſet it is T WAS RESOLVED, That where, in an gſumpſit, two confi. 
ſufficient if one derations be e the one good and ſufficient, and the 
_ of #wo conſider- Other idle and vain, if that which is * be proved, it ſufficeth; 
—— P44 and although he fails in the proof of the other, it is not material; 
2 becguſe it was in vain to alledge i it; and it is as if it had not been l. 
need not be ledged. 
_ Ante, 103 110. Poſt. 504. Cro. Eliz. 149. 759 348. Ray. 32. 1. Sid. 38. 1. Com. 
143. 9 


casx 20. | Starling again Long. 


Michaelmas Term, 3. Fac. 1. Roll 1315. 


RESPASS UPON THE CASE. The writ was ad damnun 
A variance as to forty pounds: the count was ad damnum ſixty pounds, Aſter 
— verdict, this variance was ſhewn in arreſt of — . nt.— Sed non al- 
and the declara- locatur. But it was held, that he ſhould not have more damages than 
| Lion is not mate- rny m wherefore it was adjudged for the plaintiff. Vide Trinity 
rial ac. 1. Roll 1812. Church v. Finch, the like exception 


— hates 498. 7, — pA nd adjudgedashere. 


45. 5. Com, Dig. 59. Cowp. 178. 229. TIN 0. B 251. Doug. 666. 1. Term 
Rep. 238. 240. 
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Michaelmas Term, 
4. Jac. x. In the King's Bench. 
Sir John Popham, Kut. Chief Juſtice. 
Sir Edward Fenner, Kut. 
Sir Chriſtopher Yelverton, Kut. 5 
Sir Lawrence Tanfield, Kt. 7 uſtrces. 
Sir David Williams, Kut. 
Sir Henry Hobart, Nut. Attorney General. 

Sir John Doderidge, Kut. Solicitor General, 


Memorandum. : Caox I. 


HE firſt part of this Term was adjourned, viz. from Oabis W 
Michaelis unto Menſe Michaelis propter peſtilentiam; and at ought to fit tha 


Menſe Michaelis none of the Court fat until ↄuarto die poft. qua: fo die geſt 
| of an adjournment. Dany. Ab. 244, Cro. Car. 14. 


Wood againſt Smith. Cat 2. 


-CTION OF TROVER of divers goods (naming them parti- In trover by an 
A cularly), and converting of them, The defendant pleaded not adminiſtrator, 
guilty ; and it was found againſt him, and damages aſſeſſed to forty rr lager 
pounds. And it was now moved inarreſt of judgment, 7 5 „„ 1 

FixsT, The action is brought of divers things by an adminiſtrator, is ſufficient, 
of goods of the inteſtate's found and converted; and it appears that though the 
parcel of thoſe goods are things fixed to the freehold, and as parcel ua er rg 
thereof, for which this action lies not: alſo divers parcels of them annexed to = 
are inſenſibly alledged, and there are not any ſuch words in Latin or freehold — 
otherwiſe for them; and the damages being entire, there ought not Poſt. 330. 
to be any judgment; for the declaration is, that he was poſſeſſed de 1 _ 691 
duobus articulis vocat. PORTAL, cum ſiſpenſis vocat. HINGES, et de . 
uno molendino vocat. AN HAND-MILL, et dg uno plumbo uocat. A LEAD, Latch. 214. 
et de und alveold vocat. A W ASHING-FAT, and loſt them, &c. which J. Vent. 114. 
things appear to be fixed to the houſe, and are as parcel thereof, and jy gy f 
are not accounted as goods; ſo the action lies not for them; fer the Cowp. — 4 
PORTAL is a door of the houſe, and the HAND-MILL and the LEAD Douyl. 115, 
(which is a brewing lead), and the w ASHING-FAT (which is parcel ' Ter. Rep. 
of the brewing veſſels), are always fixed things, and go to the heir? 3 
and not to the executor, as 20. Hen, 7, is, —Szd non allocatur; for it 
is alledged in the declaration, that he was poſſeſſed of them ut de boni: 
proprus; and it may be that thoſe things were ſevered from the free- 
hold, and things lying by; and. it ſhall be ſo intended, when the 
plaintiff ſo declares; and the contrary appears not to the Court by 
any matter ſhewn to them by the defendant's plea, 1 ä 
SECONDLY, He declares de quatuor ollis æris vocat. BRASS POTS, Certainty of de- 
where it ought to be ollis aheneus, for there is not ſuch a word as ſeription in tro- 
er1s,—Sed non allocatur; for when it is added vocat. BRASS POTS, . 
that is as much as to ſay, Anglice, BRASS POTS, which the Court Yelv 68, 
nows was intended ; and although it be not in congruous Latin, mn 233: 
or in apt words for it, yet it is good enough; and of ſuch nature 1. Vent. 114, 
17. 3. Lev, 11.85, Ray. 3. 3. Vent. 67. Stra $37. 738. $19. 3. Hawk, 340. Ld. Ray 1529, 
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again 
SMITH. 
In trover the 
value of each 
article muſt be 


particularly ſpe- 


cified. 

Poſt. 148. 654. 
F. N. B. 88. 
2. Vent. 153. 
2. Roll. Rep. 


447. 
Skin. 289 
Carth. 289. 
1. Com. Dig 
223. 

2. Hawk. P. C. 
33 
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were divers other things in the declaration, but they had all one ar. 
ſwer. 6 | | 


THrisDLy, Becauſe he declares that he was poſſeſſed de uno ſpade, 


una equa pretii fifty-three ſhillings and four-pence, ſo there is nt 


any price at all for the gelding. 
Popaam and YELVERTON for that cauſe held the declaration to 


be ill; for to every thing there ought to be added the value if it be; 


dead thing, and the price if it be alive; and foraſmuch as this wantel 
thereof, they held it to be vicious. 

But WILLIAMS, 'TANFIELD, and FtNNER, ? contra; for they 
ſaid, it was not of neceſſity, eſpecially waere the thing is not de. 
manded, but damages for it; and therefore W1LLIAMs cited the Re. 
giſter, fol. 37. that ſuch exception at the common law was not nu 
terial: but they held, that at the moſt it was but default of form, 
which is aided by the ſtatute of 18. Eliz. c. 14. 

But the other Juſtices denied it, and ſaid, it was ſubſtance and not 


form only. Afterwards upon viewing the roll in Court, although the 


The vi et armis 
in treſpaſs is 
form only 


Cast 3. 


In a writ of er- 
ror, if a diſfer- 
ent original be 
returned, tlie 
defendant may 
alledge diminu- 
tion, and return 
the true origi- 
nal, 


Cro, Car. gr. 
17 Salk. 267. 
Show. 76. 


record of niſi prius was ſo, yet the roll is, de uno ſpadone et una equa 
pretii fifty-three ſhillings and four pence, ſo the price extends to both; 
wherefore they all held it to be good enough. Wherefore they 
awarded that the record of ui privs thould be amended according to 
the roll ; and it was adjudged for. the plaintiff, 

NorkE, There was a precedent cited, Trinity Term, 23. Eli. 
Roll 723. that for wanting vi et armis in treſpaſs, it was reſolved to be 


but form and not ſubſtance, and aided by 18. Elzz. c. 14. (a). 
(a) See 1. Sid. 39. 150. f 


Marham again/t Peſcod. 

| Trinity Term, 1. Fac. 1. Roll 838. in C B. 
RROR of a judgment in the king's bench, in an action upon 
the caſe, where the plaintiff declared, Whereas he was bonus 
oneflus, &c. that the defendant falſo et malitigꝰ procured him at ſuch 
a ſeſſions of the peace before ſuch juſtices of the peace to be indifted 
of felony, for the ſtealing a piece of timber from the plaintiff, ef f 
occaſiont capi et apud NoRwicn to be impriſoned until coram J. . 
et A. S. juſticiariis pacis et ad audiendum, c. legitimꝭ aequietatus futh 

ad dainnum, rc. | 

The defendant pleads that he was poſſeſſed of a piece of timber 
which was feloniouſly ſtolen from him by perſons unknown, which 
was found in the plaintiff's poſſeſſion: wherefore he complained t 
SERJEANT HAUGHTON, being a juſtice of peace, who examining 
the plaintiff, and finding cauſe of ſuſpicion in him that he had ſtcles 


it, committed the plaintiff to priſon, and bound the defendant ini 


recognizance to proſecute againſt the plaintiff; for which cauſes he 
exhibited a bill of indictinent thereof, and the plaintiff was indi; 
which is the ſame con ſpiracy. 
The plaintiff replies, de injurid ſud propria abſque tali cauſd; ant 
iſſue joined thereupon, and found for the plaintiff, and judgment x- 
cordingly ; and now error brought thereof. | 
Tur FirsT ERRoR aſſigned was, For that the original wil 
and declaration varies ; = in truth, there was one origi 
writ which was certified upon this writ of error, which varie 
from the declaration certified; ꝓut the plaintiff had 2 


r 4 ict os ict@Þc. owt: © LITE TEES 
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other writ, and did not declare upon the firſt, but declared upon the Mena 
cond writ, which agreed with the declaration; which writ was not — | 
ertified : wherefore the defendant in the writ of error alledged dimi- 
ution, and had a certiorari, whereby it was certified; which was 
eld good enough by ALL THE COURT. 1 | 

A SeconD ERROR aſſigned was, Becauſe the plea in bar is ill, Poſſeſſion of 
ind no bar to the action, and fo the iſſue joined is not material, ſtolen goods, 
and then the ) udgment thereupon is erroneous.—Sed non allocatur; — om 
or the plea in bar is good, for it is a good juſtification of his ziſtrate, i fack 
dealing, if it were true, as 8. Hen. 4. pl. 6. And in Knight v. Fer- probable cauſe 
nin, in the king's bench (a), it was held that ſuch a juſtification was 4 will juſtify 


an inditment 
| for the theſt.— 
oſt, 191. 277. 597. 2. Term Rep. 225. 1, Roll. Abr 765. Moor, 6 600. Cro. Eliz. 134. Cro. 
ar 91. 1. Term Rep 520. | 7 
A Tump ERROR, which was not aſſigned upon record, but ore n conſpiracy, 
2nus, that the declaration was not good, was, Becauſe It is, that he be crime of 
as legitime acquietatus, and doth not ſay, inde nec de felonid prædicid; which the , 
0 as it doth not appear whereof he was acquitted : and conſpiracy lies — OS: 
ot, unleſs he ſhews that he was lawfully acquitted of the fe]ony ,., — 
forefaid: and therefore Fitz. M B. 114, and the precedents in the ledged; but 
ook of Entries are, quod legitimo modo inde acquietatus exiſtit.— Sed this is not ne- 
on allocatur; for true it is, ſo it ought to be in conſpiracy, as ALL 22 yn = ; 
rug COURT agreed: but this action being but an action on the fr. 
aſe, and for that he falſo et malifioſe procured him to be indicted, Poſt. 230. 
nd cauſed his name to be called in queſtion, and procured him to be 
mpriſoned, and for that he had done it ale et malttiofe, for this 8 
uſe the action was. brought. TT ANFIELD ſaid, he well knew this 286. 31 5. * 
ifference to be ſo agreed in Knight v. Fermin, in this court, after Yelv. 10g. 116. 
ng debate and adviſement. Wherefore the judgment was affirmed. 161. 
RICHARDSON was of counſel with the plaintiff in the writ of error, Jenks he 
ad I of counſel with the defendant ; and he ſeveral days earneftly ,g, 
rged to have the judgment reverſed for this laſt error; but it was 1. Hawk P. c. 


þ 

(Judged ut ſupra, | 347 349. 

) 8 ſup | 4 I, BI. Rep. 36?, 
Burr. 1320, Dovgl. 215, 1. Term Rep. 493- 2. Term. Rep. 230. 225. 


- (a) Cro. Eliz. 50. 134. 


briſtopher Gewen againſt Samuel Roll, and Anne his Cast 4. 
Wife, L xecutrix of William Noble, 5 
Hilary Term, 3. Jac. . Roll 897. 


= S EBT upon an obligation of a thouſand marks made to the In debt againſt 
| plaintiff and one T homas Gewen, 20. Eliz. To an executor on a 


r . — QQ . = 1 


The defendant pleads, That the ſaid Milliam the teſtator was bond for pay- 


ment of money: 


und to the faid Thomas Gewen, 22. Eliz. in a ſtatute ſtaple of the defendants 
o thouſand pounds; and ſhews, that the defeaſance thereof was, plead that the 
WHEREAS he had covenanted to aſſure the Bare M Broddrige — ** 

to the uſe of himſelf for his life, and after to the * of che plain- —— -- A 
tiff and his wife .in tail, remainder $0 the right heirs of William not ta caluney 
Noble ; and that he would not charge the ſaid barony with eſ- ct 

ates that ſhould endure longer thay bis own life; that if he rei n 
ew a breach by a conveyance in tail; to which the plaintiff replies the 27. L e. 4. of fraudulent 
 Feyances : Abjubot on demurxer, chat although the fraudulent conveyance be wid, yet not- 


abftanding, it is a breach of the condition of the ſtatute, and the conuſee ſhall be ſatisficd b- tore 
e creditor by bond. ITY | 


+ Wl. Foro 


5 k 


K2 ener- 
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Grwzs ( performed the ſaid covenant, the ſtatute to be void, &c.“ and ſhews 
againſt the breach of the covenant, by an aſſurance of the ſaid land to Ger: 

; © Noble his ſon in tail; fo the ſtatute being broken, the condition is in 
2. Co. 34. force; and avers, guod non habent, nec die impetrationis bille prædictæ, 
5 Co bo. babuerunt bona que fuere teſtatoris tempore mortis ſue in manibus ſui 


Ir. Co. 74 adminiſtrand. præterquam ad ſatisfaciendum the ſaid ſtatute. 


> 995-900. The plaintiff replies, and ſhews the ſtatute of 27. Eliz. c. 4. of 
1. Leon. 93. fraudulent conveyances, and that the firſt indenture and defeaſance 
— Com. Pig. was in conſideration of money; and that after the conveyance to 
2 Bac. Abr. 606, George Noble he made an aſſurance to the uſe of himſelf for life, and 
aaatſter to the uſe of the plaintiff and his wife, according to the firſt 

indenture; and that the conveyange to George Noble was to defraud 

him, and fo void, and had not any continuance after the death of 


William Noble againſt him. 


The defendant thereupon demurred :—and being argued at the ſt 
bar upon the matter of the replication, ALL THE CouRT reſolved, h1 
that the matter ſhewn-therein doth not avoid the breach of the ſta- th 
tute ; for although that eſtate is vendible by the ſtatute of 27. Eli. 5 


e. 4. yet it is charged to continue longer than his life in the limitz- 
tion, and therefore is a breach of the covenant; ſo the ſtatute is for- 
feited. ä 

Nille Babett TEN it was moved, That the bar is ill, FIR sT, Becauſe he 
bono uw Fe pleads that he had not goods the day of the bill waich were the teſta- 
— T1 tor's tempore mortis ſuæ; which is not good, becauſe he may hare 
good plea, goods liable to debts, although they were not the teſtator's goods 
Plowd. 279. tempore mortis ſue : as, if he had lands deviſed to be ſold for the pay- 
Show. 184. ment of his debts, which are ſold, the money received is aſſets, jet 


— = they were not bona teſtatoris. So it is where goods are taken from { 
; ql 
1. Term. Rep. the teſtator by treſpaſs, and damages are recovered, they are aſſets A 
480. in their hands. And ſo is the Year-book, 7. Hen. 4. pl. 39.— And 7 
of that opinion was WILLIAMS. But ALL THe CouRT beſides 
held the contrary in this point; for the bax is good to a common in- 
tent, and it ſhall not be conceived that they had ſuch aſſets, being an 
ſpecial aſſets, unleſs it were ſpecially ſhewn ; and denied the Year 
book to be law in that point: and they ſaid that all the precedents are ed 
in this manner, as it is here quoad that point; and KEMP and all the fo 
clerks affirmed as much. 7. Hen. 7. pl. 7. 3. Hen. 7. pl. 8. 6. We 
Hen. 7. pl. 7. 5. Hen. 7. pl. 14. ch 


A ples, * -ulla A SECOND EXCEPTION to the bar was, Becauſe he pretends that 
— f 2 he had not, nec die impetrationis bille habuit bona teſtatoris, Cc. and 
1 doth not ſay nec unquam poſtea, which ought to be alledged by the 
without ſaying rule of all the books; for it may be that he had after the bill which 
© ace unguam poſs might charge him And it was held by ALL THE CouRT to be a 


fea,” is bad. incurable fault: for all books and precedents direct that the pleading 
3-Lev 28. ought to be ſo, and it is not aided, unleſs it be found by verdict that 


Lur 1637. | 
ur 1637 he had aſſets the day of the plea pleaded; then that aids the fault i an 
the bar, and makes it not material, but it is not ſo upon demurrer. 7 
Ona bad ple AND ALTHOUGH the demurrer be upon a replication which b by 
in bare0-3 good yicjous, yet, foralmuch as tlie bar is ill, the declaration being Ji 
iſſue be joined on a deſective replication which goes only to avoid the bar, and not to entitle the 
plaintiff to the action, the plaintiff ſhall have judgment —4. Co. 84. Cro. Eliz. 8 15. Cro. Car. 2. W 


3+ Lev. 224. 1. Sid 336. 8. Co. 133, Lut. 609. Hob. 14. 1. Lev. 195. Stra. 302 317. 394 
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700d, and the replication is only to avoid the bar, which (as this caſe Grwan 
is) needs not be avoided, becauſe it is no bar, and the replication» 2 * 
is not to entitle him to the action, THEY HELD, although the repli- 5 Com. Dig. 
cation was ill therein, yet judgment ſhould be given againſt the defen- 124, 25. 


dant. | Dougl. 396.74). 


Bur where the replication is to entitle himſelf to the action, in debt on 
and by the plaintiff's own ſhewing in the replication he hath not bond, if the de- 
any cauſe of action, there judgment ſhall be againſt the plaintiff, RO plead 
although the bar be if. As in debt upon an obligation, where and the plaintif 
the condition is to perform covenants, and the defendant pleads aſſign an inſuf- 
performance, but pleads ill, and the plaintiff replies, and ſhews a ficient breach, 
breach which appears to be no breach, the defendant demurs, ee 8 
judgment ſhall be againſt the plaintiff; for the Court ſhall not _ . 
intend any other breach or cauſe of action than he himſelf hath plaintiff, though 
ſhewn, which is not any; wherefore judgment ſhall be againſt the plea was 
nim. And in this caſe, after divers motions, IT WAS ADJUDGED for 8 ant 
the plaintiff, | . e 
3. Co. 52. 8. Co. 120. 133. Hob. 14. 128. Cro Car. 5, Lat. 609. Poph. 42. I. Lev. 195, 
Barnes, 457+ : 


Parker*s Caſe. cas 5. 


ARKER and his wife brought a writ of error to reverſe an in- Outlawry on an 
dictment upon the 5. Eliz. c. g. of perjury, and out] indictneent re- 
* 55 8 2 * ME, verſed, becauſe, | 

| | X in rec iting the 
The error aſſigned was, Becauſe the indictment recites the ſtatute, ſtatute, che 


e exror Alllg! ö r eye & adi 
and miſrecites it in hoc. The ſtatute is, quod guilibet attiuctus dr tali & 2 A 


eenſa, ſhall loſe and forfeit twenty pounds. The recital is, quod inſtead of 
quilibet attinctus, &c. admitteret et forts faceret twenty pounds, So it © amitteret." 
is & admitteret” inſtead of © amutteret ;** which is not ſenſible, or agree- Poſt. 362. 
able with the ſtatute. | 
: 8 5 Cro. Car 232. 
But it was ſaid, that theſe words are gugſi ſynonima et de eodem ſenſu, 3. Salk. 660. 
and the one being well recited is ſufficient. . Rep. 45, 
| Hutton, 56. 


Vet, Becauſe they are both in the ſtatute, and the one is mil-recit- 1.4 Ray. 1224. 
ed, it is ill, and there is not any ſuch ſtatute recited. —Wherefore, 2. Hawk. I. C. 
for this cauſe, without hearing any of the other exceptions which 349 353+ 
were offered, becauſe this fault was manifeit, the inditnent was diſ- : 2 * 
charged, and the outlawry reverſed. | Vid Beach'sCaſe 


Cowper, 229. Dougl 194. 
Lady Waterhouſe againſt Bawde. can 6. 


Hilary Term, 3. Fac. 1. Roll 663. 


CTION ON THE CASE; and declares, Whereas by the Anaion will 
45. Edw. 3. c. 3. tithes ought not to be paid for groſs trees; not lie for ſuing 
and by the 32. Hen. 8. c. 7. none ought to be ſued for tithes of groſs nk 
trees; that the had cut down ſuch timber- trees being above the growth ns; Oo 
of twenty years, and that the defendant as parſon ſued her for tithes of of action. 


| them againſt the ſaid ſtatute. Poſt 356. 433. 


Upon this declaration it was demutred: for it was moved, 1. Roll Abr. 34. 
When a ſtatute prohibits ſuing, and gives no ſpecial penalty, there gag —_ wa 
| : 0 - 200, 


267, 4. Co. 14. Hard: 196. Lut. 1570. Slow. 254. 4. Mod. 13, 5 
Ouſlow, N. P. 10. 9 25 57 - i * 13 5 Com. Dig 26. 


K 3 action 


- 
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Warranoss action on the caſe lies not for doing a thing againſt the prohibition 
3 % of a ſtatute; as where a man diſtrains extra feodum, or 1n the high. 
AwDE. | F ; 

| way, c. | | | 
1. Hawk. P. C. And ALL THE Cova held, that the action lies not; for note 
_ ſhall be puniſhed for ſuing in the ſpiritual court for any matter which 
| — 8 _— properly demandable there, although peradventure he hath not any 
cauſe of action. But if he ſue in the ſpiritual court for matter which 
appears by his libel is not ſuable there, nor the ſaid court hath any ju. 
riſdiction thereof, but the common law hath juriſdiction, there action 
on the caſelieth ; for it is a ſuit for vexation, and ſeeks to take away 
the juriſdiction of the courts of the common law: but if the ſuit be 
there for a thing demandable and recoverable there, by any thing 
which appears by the libel, and by the defendant's plea, or by any 
collateral matter, he is barrable there, no action on the caſe lieth.— 
And here, although the ſtatute be, that none ſhall be compellable to 
pay tithes of groſs trees, yet it is Jawful for the parſon to draw it in 
queſtion in the ſpiritual court, whether they were groſs trees or not. 


An action on a And they held, that where a ſtatute prohibits a thing and adds no 
| 1 penalty, true it is, that an action lies for doing againſt the prohibition 
particular pe- of that ſtatute; but that ought to be by an action brought tam pn 
valty is ſpecifi- rege gudm pro ſeipſo; becauſe in ſuch caſe the king is to have a fine,— 
ed, muſt be by And for that this action is brought only by the party, and not tam pn 
1 61. e gudm pro ſeipſo, therefore they all held, although otherwiſe an ac- 
ro 0. 451. tion might lie, yet for this cauſe it was not well brought. Where- 


8 fore it was adjudged for the defendant. 
* n . on 2 : 
1. Roll. Abr 78, 4. Co. 13. Dyer, 159, Moor, 64. Sed vide 2. Hawk. P. C. 377. 1. Peere Wms. 6g. 


cer 7. Marler againſt Ayliffe and Eylett. 


In treſpaſs RESPASS, for taking a gun and dagger from him. One of 
againſt evo, if the defendants juſtifies, Becauſe the plaintiff aſſaulted J. 5. 
one juftifies, and ith them; and in preſervation of the peace, and for d * of the 


= Berz life of J. S. he took them from the plaintiff; and fo juſtiſies: The 


the jury find other pleads not guilty. 

— prompt The plaintiff replies againſt him who juſtified, de ſon tort demeſue. 
the general This iſſue was found for the defendant ; and the ſame jury found 
ifſue, the plain- againſt him who pleaded © not guilty,” that he was guilty, and aſſeſſ 
— 8 ed damages and coſts. ; | 
againſt both It was now moved in arreſt of judgment, That in regard the ac- 
—_— _ ju tion was brought againſt both defendants jointly, and the juſtification 
ten ®* is found for the one, the other cannot be guilty ; and ſo no judgment 


uch as deſt 
— plaintiff's ought to be againſt him, notwithſtanding this verdict. 


ws - But notwithſtanding this exception the plaintiff had judgment: 
Ante, = s for in that he is found guilty, and cannot take advantage of 
| the juſtification, the action well lies; for it ſhall be intended, that 
Hob. 54. he took it at another time without cauſe. But if the one de- 
Co Lit. 125. fendant me I the gift of the goods, ſo as he deſtroys th: 


- eg 2 plaintiff's title, ſhews that he could not have cauſe of action, 


4. Mod. 379. Salk, 23. 5. Com. Dig. 176. F. Bac. Abr. 306. Stra. 266. which 
c 


which is found accordingly for that defendant, although the other Marz 


lon =, | ——— 
defendant be found guilty, yet no judgment ſhall be againſt him; | 
8 3 it appears to the Gan he had not any cauſe of action. 3 


Wherefore it was adjudged for the plaintiff. 


ne 
. Boſtock again/t Snell. Care . 
5 RROR was brought in the exchequer- chamber of a judgment The 3. Fac. 1. 


c. 8. does not 


in this court in debt for rent; which (and all other writs of ee neee 


error depending there) was diſcontinued by the not coming of the of errot brought 

ay Juſtices, the Term being adjourned propter peſtilentiam in London; after the act, or 
be and the adjournment did not extend to them. | toa judgment on 
. . . | which error was 

ng Now a new writ of error, quid coram vobis reſidet was brought :1, 1. before 
ny and foraſmuch as this writ was brought after the ſtatute of 3. Fac. I. the ac, but diſ- 


c. 8. (a) to ſtay execution in debt, it was prayed, that according to continued. 

the ſaid ſtatute he might have execution, or that the party ſhould put Poſt. 384. 620. 

in ſureties to pay the condemnation. | | Cro. Car. 59. 
But upon conſideration of the ſtatute, ALL THE JUSTICES held, 515. 

that it was out of the ſtatute, becauſe it is not an original writ of 2. Burr. 746. 

error, 'but it is in lieu of a former writ, upon which the record was 3 & 545» 

removed before the ſtatute ; and it being diſcontinued, not through © 

default of the party, it is not reaſon he ſhould be prejudiced 

thereby. Wherefore it was reſolved, that this caſe was out of the 

ſtatute. | | ” | . 

(a) See 13. Car. 2 c 2. and 16. and 17, Car 2 c 8. 


Sir Chriſtopher Hilliard again Redner. C9. 


IR CarIsTOPHER HILLIARD, executor of Sir Chyriſtapher Hil- The omiſſion of 
lard, brought debt againſt Redner, as ſon and heir of Redner, "ming the 


er, 
and recovered by default in the common pleas. 8 


ERROR being brought was affigned, Becauſe there wanted a war- Warrant of at 


. | _ torney may be 
rant of attorney for the plaintiff; and the warrant of attorney was cer- mend , 


1 


S. attornatum ſuum verſus JOH. REDNER,” And it was moved, —Polt. 35 4. 
that this was not any ſulkcient warrant of attorney, becauſe he is not 
named executor, &c, £2: a ll 


But it was held, that it was well amendable, and it ſhould be in- 283: 

tended to be in this action, becauſe there is not any other action de- Strange, 136. 
pending. Wherefore it was awarded to be ainended, and tae judg- Pougl. 4. 

ment was affirmed, note b. 

Dongl. 5. 1. Term Rep 783. 


Vide 8. Hen. 6. c. 12. 18 Eliz.c. 14, 21. Jac. 1. c. 13, 4. and g. Anne, c. 
16. and 5, Geo, 1. c. 13. | 


Oſbourn again/? Rider. Cape 10. 


JECTMENT was brought upon a leaſe made the firſt day of Ejegment al- 
January, 3. Fac. 1. HABENDUM d dats indenturæ preditie ;ledged with a 
and the ejectment was the ſame day. | | Pars uy | 

After verdict for the plaintiff, it was moved in arreſt of judg- day hier 


ment, that this leaſe being made HABEN DUH d dato indenturæ præ- miſe, is good. 
h : Ante, 96. 
Polt. 258 264. 268. Hargrave's Co. Lit 46 b. 47. a ti. 1. Bulſt 177. Moor, 40. 2. Roc Ab. 
$20. Dyer, 307. Cro Car. 78. I. Saund. 303- Ld Ray 84. Salk. 413. Cowp. 7,1, 719. 
5. Bac. Abr. 341. 342: Dougl 446. P. wel on Powers, 499. 2. 'i cr Rep 623 A 
5 ; dielæ; 


5 
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tified in this manner, CHRISTOPH. HILLIARD miles po. lo, ſuo J. 8 Jian. 6 & 12. 


* 


* 
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OszoveN didtæ, is as much as to ſay, from the day of the date, as it is hetd in 
Nez — . Caſe (a); and then the ejectment being the ſame day, it is il] 


But ALL THE Cour reſolved, That the date is the time of the 
delivery, and differs from the time or day of the date: wherefore the 
ejectment being alledged po/ea the ſame day, is good enough. And 
it was adjudged for the plaintiff. | 

| | (a) 5. Co. 1. 


cas Ih | Williams againſt Cutteris. 
ng Eafter Term, 43. Eliz. Roll 88. 


| 8 -CCIRE FACIAS againſt an executor, guare executionem habere non 
os ak. debet, upon a judgment in debt againſt the teſtator. The defen- 
fa. and die in dant pleaded, that the plaintiff ſued execution againſt the teſtator by 
priſon, the capias ad ſatisfaciendum, and had his body in execution, who died in 
"ork 282 priſon; and demands judgment / actio, &c. And it was thereupon 
another writ. demurred, becauſe this execution is not any ſatisfaction: and it was 
Poſt 143 prayed, inaſmuch as he did not plead that ſatisfaction was given, 


3 Abr. thereupon execution might be awarded. 

Cro. Eliz, 850. But TANFIELD and YELVERTON, ceteris Fuſtitiariis abſenttbus, 

| — * ** held, that the bar was good; for when the body of the party is taken 

8. Co. 7 . in execution, although it be not in itſelf any ſatisfaction, yet as to him 
there cannot be any other execution. But if two had been con- 
demned, although the one of them die in execution, that is not any 
diſcharge for the other, becauſe the execution is againſt both; and it 
is not ſatisfaction until the condemnation be ſatisfied. Vet when ex- 
ecution is againſt one only, the judgment being againſt one only, 
when he dies, no other execution can be againſt his goods or lands 
than was in his life-time: wherefore they held the bar to be good. 
But becauſe it was a new caſe, and had not formerly been adjudged, 


they would be adviſed. Et adjournatur (a). 


(a) It was moved again in HilaryTerm, tors and adminiſtrators, may ſue out new 
and adjudged for the defendant. But execution againſt his lands and teuements, 
by 21. Jac. 1. c 24. it a defendant ſhall goods and chattels. 
dic in execution, the plaintiff, his execu- 


Car 12. Lady Lane againſt Pledall. 


: EBT upon an obligation, which was ſet forth to be made 15 
* 3 November, 25. Eliz. The defendant pleaded non eft factum. 
on a bond, dat- The Jury found a ſpecial verdict, viz. That it was dated 15 M- 
ed 15 November, Deniber, 23: Elix. but was not ſealed or delivered until the 18 Ne- 
2 Ne rg find- vember, 26. Eliz. Et fi ſuper totam materiam the Court ſhall adjudge 
wh —_, it for the plaintiff, they find for the plaintiff. Et /i, &c. 
executed till 18 THe Cour, on its being hereupon moved, without any difficul- 
November, is ty reſolved, that this verdict is found for the plaintiff; for the iſſue 
goa - s being generally non gt factum, it appears to be his deed : but perad- 
| — a venture by ſpecial pleading he might have helped himſelf. Where- 
the iſſue. fore it was adjudged for the laintiff | 
| Poſt, 264. 498 f. Co 119. Hob 73. 249. 2. Bac. Ab. 702. 2. „ 115, 3. Bac. 
—A 
) See the cafe of Com well v. Grunden, Salk. 463. | 

; 8 tt 


—— 


* 
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| Hawkes again/? Brayfield. c 13. 


ROHIBITION to ſtay a ſuit for tithes ; and ſurmiſeth, That A compoſition 
Lord Chandos was ſeiſed in fee of a capital meſſuage and de- — be diſch 
meſne lands thereto appertaining in the pariſh of D. and that he — HY 
agreed with the defendant, being parſon of D. in conſideration of lives of — 
ten pounds to be annually paid by Lord Chandes to the defendant ſon and the lay- 
during their joint lives and his continuing parſon, in ſatisfaction of all une j. 8 | 
tithes growing upon the ſaid lands, that he, his farmers and. tenants m—_—_ A. 
of the faid lands, ſhould be diſcharged from the payment of tithes of but ſuch a com- 
thoſe lands, and ſhould retain the lands without payment of any other Poſition by pa- 
tithes: and ſhews, that Lord Chandos paid the ten pounds annually '” vs a year is 
according to that agreement ; and that he is farmer of that land to Poſt. 613, 669 
Lord Chandos; and that the defendant, notwithſtanding this agree- vel ; 
ment, ſued him for tithes. Hoh. mw 
4 2. Roll Ab. 63. 
Tas Cour, upon this declaration made, and a motion there- Ter. 24. 
upon, without any argument held, that it is not a ſufficient ſurmiſe 2 Elis 188. 
to maintain a prohibition: for an agreement to be diſcharged from 249. OR 
tithes may be for a year by parel, and ſhall be good; but to have 3. Bur. 1873. 


ſuch an agreement during the parſon's life, or for years cannot be 3 Bae. Abr. 338. 
| 5. Bac. Abr. gz. 


without a deed. 8. Mod. 65 


AnD although it was objected, that this agreement, being in way 4 far0/ agree- 
of contract yy retainer, is not any leaſe of them, but only a contr — nr te- 
(which may be for _ years by way of diſcharge to the party him- — — 
ſelf who ought to pay them, by retaining them without 28 as tithes durin 


well many years as one year), yet THE COURT held, that it could! J or incum- 
not be, becauſe the law will permit it for a year, it being guafi by way 922 2 
of ſale; but for many years (which ſound in nature of a leaſe) it can- 3 N 
not be —T ANFIELD ſaid, that ſuch a ſurmiſe was made in a caſe 668. ts 
Nelſon v. Pretiman, to be diſcnarged for years, and ruled to be void; Yelv. 131. 

a multo fortiori to be diſcharged during the parſon's life; and ſuch a Cro. Eliz. 249. 
caſe was ruled betwixt Rolls and Rolls. —Wherefore, without further . _—_ .. 
argument, it was adjudged for the defendant, and conſultation was Sxin. = I++, 


awarded, 


By 5. Geo. 3. c. 1). all leaſes for one, abled to make leaſes, are declared to 
two, or three life or lives, or any term be good againſt the perſons granting 
not exceeding twenty-one years, of any them, and their ſucceſſors, .. | 
tithes, Ce. by an eccleſiaſtical perſon en- 


Normanvile againſt Pope. C0414. 
Hilary Term, 3. Fac: 1. Noll. 


EBT upon a bill obligatory of forty pounds, to be paid within In debt on a 

ten days after John ”= went by five days undivided from bond payable 
London to York and returned from York to London; and alledges in r ange 

fact, that on the 18th of May, 3. Fac. 1. he went from London to —— of 

irt and by five days undivided went from York to London and from performance 
Lindon to York ; and that the defendant, lick ſæpiùs requiſitus, Qc. dad not be ſpe- 
not paid the forty pounds. | | Pen 3 | 
The deſendant pleaded, That Lepton did not go by five days im-. Noll Ab.463. 
mediately from London to York and return from 7 to Londen * 4.608. 


Prout, 


_ 
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Noxmanvite prout, &c.; and iſſue being thereupon, and a venire facias awarded 
| Por from the pariſh of Bow, in the ward of Cheap, in Lo where the 

" bill was alledged to be made, and found for the plaintiff, 

It was moved in arreſt of judgment, FI Rs r, That this bill is not 
pavable but at ten days after notice of his going and returning, &,; * 
and here there is not any notice alledged to be given of his going and 
returning; and licet ſæpiùs requiſitus will not ſerve. 


in debt on a SECONDLY, Becauſe the 3 ought to have been of Londm 
bond condition- and York, and not of the one only ; and for that both could not 
— 8 join, it ought at leaſtwiſe to have been of London e : fo 

vente. muſt de corpore comitat. and not of the pariſh only where the bond was 
be from the B- made 


the venire muſt 
dy of the counly where the bond was made.—Poſt 150. 1. Roll. Abr. 463. Rell Abr. 603. Hard. 19, 
1. Com. Dig, 323. | : 


Pleading. PoPHAM faid, the bar was not good, nor the ifſue well joined; 
for he ought to have taken iſſue upon one of the days only at his peril, 
| and not to have ſhewn the journe by every day in the iſſue.— 

(a) It was af- Wherefore for theſe cauſes he would adviſe (a). 
terwards moved again, and adjudged for the defendant.—FYide poſt. 150. 


cas 15. Vaughan again Loriman and Others. 


If there be five RROR brought of a judgment in the common pleas in falſe 
|" and judgment ”_ in Wibton upon Wye, where an aſſiſe was 
be acquitted, a Prought againſt five, of one hundred acres of land; and three of the 
writ of error defendants were found “ non-tenants,” and acquitted of the diſſeiſin, 
muſt be by the and two were found diſſeiſors as to three acres; and for the reſidue, 
other cwo only. the verdict was found for the two defendants : yet the verdict enter- 
5. Mod. 396. ed for one hundred acres, and judgment given accordingly. And 
Cowp. 611, for this cauſe falſe judgment was brought, and averred by the ſtatute 
of 1. Edw. 3. c. 4. that the verdict in baſe court was entered in 
another manner than it was given by the jurors: and thereupon the 
defendant in the writ of falſe judgment demurred, and it was ad- 

judged againſt him. | : 


And of this judgment writ of error was brought ; and the error 
aſſigned was, Becauſe the five defendants ſued the writ of falſe judg- 
ment, where three of them were acquitted and had not any loſs; 
wherefore they ought not to have joined in that writ, but it ought to 
have been brought by the two only: ſo the judgment, being given 


for them all, was erroneous. 


And 1T WAS HELD to be a manifeſt error; and the judgment was 
therefore reverſed, and reſtitution awarded to him of the hundred 
acres. 

asl 6. Read againſt Potter, &c. 

Trinity Term, 3. Fac. 1. Roll , _ ; 

1 RROR of a judgment in the common pleas by Sir Million 

ds its com- + Read againſt Thomas Potter and his wife, executrix of Sir Jobn 
mencement, 


miſrecited in vers; for that they brought debt upon an obligation of five 


the declaration, but admitted by the plea, the defendant cannot afterwards the miſrecital for 
error, Ante, 111, 125+ Poſt 668. Cro. Car. 136. 232. 560. I. Lev. 296. 2. Keb. 686. 3 
Keb. 368. Cio, Eliz, 245. 853. Hob. 310, Ld. Naym. 210. Dougl. 93. 2. Hawk. P. C. 350. 35% 


hundred 
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hundred pounds againſt the defendant as adminiſtrator of Dame Ran 
Greſham, executrix of Sir Thomas Greſham; and declared upon an * _ 
obligation made by Sir Thomas Greſham to the (aid Sir Fohn Rivers, bs 
the iſt of February, 29. Eliz. and that Sir Thomas Greſham died 

21. Elia. and ſRewed that by an act of parliament, the 16th of Fanu- 

ary, 23. Eliz. it was enacted, inter alia, for the payment of his 

debts, that Dame Greſham ſhould have all his lands, except certain 

lands in the county of Suſſex, which ſhould be to Sir Henry Nevil, 

his heir; and that Sir Henry Newil ſhould be diſcharged of all his 

debts; and that the ſaid ANNE CTRESHAM oneretur cum toto pondere 

ct onere ſolutions debitorum dicti T HOMAM prot per actum prædictum 

plenitis ret. Unde actio, &c. | 


The defendant pleaded, That in the ſaid ſtatute it is provided, if 
ſhe did not pay the debts of Sir Thomas Greſham before Eajter, 1583, 
that ſuch commiſſioners named in the ſtatute might ſell the lands of 
Sir Thomas Greſham, and pay his debts; and that all ſums of money 
which ſhould be raiſed by the fale of his lands and woods, and all the 
goods and chattels of the ſaid Sir Thomas Greſham, and all his debts 
which ſhould be received or might be received, ſhould be aſſets in 
their hands, &c. : and pleads, that he had not any thing in his hands 
of any ſum levied of the lands, &c. to ſatisfy that debt. 


The plaintiff replies, That the defendant, the day of the writ, 
had in his hands divers ſums of money, coming of the ſale of his lands 
and woods, and divers goods, and chattels, and debts, gzorum aligua 
fuerint prædicti Thom. GRESHAM at the time of his death, et alia 
que fuerint recepta vel recipi potuerunt by the ſaid Anne, ſuincient to 


latisfy that five hundred pounds. 


And thereupon they were at iſſue ; and the verdict found for the 
plaintiff, that the defendant had, at the day of the writ, purchaſed 
diverſa bona, et catalla, et debita, quorum aligua fuerunt prædicti 
Tou. GRESHAM tempore mortis ſuæ, et alia que tempore actis 
prædicti fuer. recepia aut recipi potuerunt, ſufficient to ſatisfy that 
debt: andit was thereupon adjudged for the plaintiff, 


Tae FiRsT Exxon aſſigned was, For that this action is brought see Dyer 94. 
and grounded upon a ſtatute made at the parliament 23. Elix. and and 203. and 
there was not any ſuch parliament, but a ſeſſions of parliament be- — tro 
gun 24 Elz. And the defendant in the writof error thereto pleadedd, 79: 
[hat the plaintiff ought not to be received to aſſign it for error; 
becauſe he himſelf in his bar ſaith, that ( by the ſame act it is further 
provided, &c” ſo by this plea he hath confeſſed that there is ſuch 
an act. And it was thereupon demurred.— And ALL THE CourT 
held, that it was admitted by the plea, and therefore ſhall not be aſ- 
ſigned for error; otherwiſe it had been a plain miſpleading of the act. 


A Second ERROR aſſigned was, Becauſe the plaintiff founded A party need 


his action upon the ſtatute, and recites only ſuch part thereof not recite more” 
7 a of a ſtatute than 


Co to ſupport bis own caſe —Poſt 506, Plowd. 65. 105. 410. 2. Jones, 50. Ld.Raym. 120, 


whereby 
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Rar whereby he would charge the defendant generally, whether he hath 
1 5 aſſets or not; and it appears by the other part of the act pleaded by 
OTTER, He, the defendant, that he is not chargeable, unleſs he hath aſſets of the 
money received upon the ſale of the lands or woods, or debts of Sir 
Thomas Greſham ; ſo the ſtatute is not fully recited by the plaintiff. 
Sed non allocatur; for the plaintiff reciting what made for his advan- 
tage, the defendant may plead the reſidue if he will. 


In debt againſt THIRDLY, For that the plaintiff, by his declaration and recital of 
anadminiſtrator the ſtatute, chargeth the defendant as adminiſtrator of Sir Thomas 
8 2 Greſbam generally, whether he hath aſſets or not; and by his repli- 
no ales by ſale cation chargeth the defendant, for that he hath aſſets of the goods 
of lands, a re- and debts left to Dame Greſham : ſo he chargeth in ſpecial manner, 

lication that which is a departure from the declaration. — Sed non allocatur ; be- 
_— cauſe he is charged as adminiſtrator in the detinet in the declaration; 
Hard. 1. and that part of the ſtatute which is recited in the declaration, and 
2. Leon. 199. that part which is recited in the bar, are to charge him only as ad- 
Co. Lit. 304. miniſtrator; ſo it is only one in ſubſtance: wherefore it is well 


Lut. 1437. 
5. Com. Dig 99. enough purſuant. 


If the plaintiff FourTHLY, That the replication doth not charge him according 
1 to the ſtatute; for the ſtatute is, . quod bona et catalla vel debita que 
. fuer. Thou. GRESHAM tempore mortis ſue, aut ſibi ſolvenda, et 
manner, and the © gue recepta fuerunt, aut recipi potuerunt, reputabuntur pro ASSETS 
verdi2 finds (4 in manibus Ax N GRESHAM ef executorum vel adminiſtratorum 
_ 23 « ſuorum; and the replication is, that the defendant habuit die brevis, 
Hob. 54. Sc. diverſa bona, et catalla (not naming what), quorum aliqua fuer. 
prædict. Thou. GRESHAM tempore mortis ſuæ (fo ſhews but ſome 
of them to be Sir Thomas Greſham's), © et alia quæ tempore actis fue- 
« runt eid. THOMAM folvend. et alia que tempore attis preditt. 
fuer. recepta, aut recipi potuerunt; whereby the debts which 
were ſalvend. only, without alledging that they were received or could 

be received (for that comes in another diftin& clauſe afterwards), 
ſhould be aſſets; which is againſt the letter of the ſtatute, which is, 
that debts which were © eid. THOMAM ſolvend. et que recept. fuer.” 
or © recipi potuerunt,” ſhould be aſſets; and according to this repli- 
cation is the verdict ; ſo none of them is purſuant to the ſtatute — 
And then this verdict being ill for part of the aſſets found, is void for 
all: for it doth not appear what they found to be aſſets in certain; 
ſo the judgment thereupon erroneous. — But this exception was not 
well approved by THE CouRT, but upon the firſt motion and read- 
ing of the record over-ruled: for the verdict finding that he had aſ- 
ſets, that ſufficeth, whatſoever way he had them ; and it ſhall be in- 

tended they found aſſets generally, which is aſſets according to law. 


A counter bag FIFTHLY, It was moved, That this obligation being only 
iven to ſave à Counter bond to fave harmleſs from another bond (as ap- 
nleſs from pears by the condition which is entered), and not for a mere 
— debt. debt, is not ſuch a bond as is within the intent of the ſtatute.— 
Ante, 127: Sed non allocatur : for the ſtatute extends to all debts, al- 
though it be not a bond with a condition certain for the pay- 

Cowp 47. / 

Dougl. 49. 2. Term Rep, 100. | | 
ment 
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ment of money, but is ſo quodammeds ; for it is to fave harmleſs from Reap 
a bond for the payment of money. Wherefore rule was given that |, t: 4e 
judgment ſhould be affirmed. ; x WE 


It was afterwards moved to the Court, that the venire facias was pin ine can- 
returned in the time of queen Elizabeth, and the habeas corpora jura- not be alledged 

forum was ſummoned in curid naſtrd, whereas it ought to have been in a writ of er- 

in curid nuper reginæ, for there was not any ſummons in the king's — alle 

court; which was a manifeſt error; as it was reſolved in a caſe in pleaded; but 

this court betwixt Sir Francis Knowls and Becking ſhaw, being a caſe the Court may 

in the exchequer-chamber concerning the fchool of Berry: where- award a certie- 

| fore it was prayed here that a certiorari might be awarded to certify unte, 6. 

it; which was granted (PoPHAM abſente ), —But afterwards being Cro Car 351. 


moved for ſtay thereof, PopHam being in court, becauſe it was in 7. Sid 139. 

the diſcretion of the Court to award it or not, it being after a null ef} Oro. Elia. 84. 
erratum pleaded, and in diſaffirmance of a judgment; therefore they 13 200. 

all agreed that no certiorari ſhould be awarded, but that 9 — x Salk. 269. 
ſhould be made for the ſtay of that which iſſued before. hereupon Show. 214. 

the judgment was affirmed. ö He: hn a 
Cateſby againſt the Biſhop of Peterborough and Baker. cx 1. 
Trinity Term, 4. Fac. 1. Roll 1828. 


UARE IMPEDIT. The biſhop ſhews that one Fofter, the The fx months 
laſt incumbent of the plaintiff's, was deprived, and 24 Febru- A 
ary gave notice to the plaintiff; and becauſe he did not preſent with- be cſtimated by 
in the ſix months, he, after the ſix months, viz. the 11th of Auguſt calendar months, 
collated the defendant, who. was inſtituted and inducted : the other and not by the 
defendant, being incumbent, pleaded the ſame plea : whereupon it number of days, 


was demurred. ys * 


The ole queſtion was, Whether the ſix months ſhall be account- - ire 
ed by twenty-eight days to every month, or by the half year ? for Dougl. — 
the biſhop collated after the ſix months, accounting twenty-eight | 


days to a month only, but within the time of the half year. 


Ir was RESOLVED, that the time ſhall be accounted by the half 
year according to the calendar after the notice, and not after — 


eight days to every month. Wherefore it was adjudged for the 
plaintiff, | | 


Batt again/t Bradley. Cars 18, 
Trinity Term, 4. Fac. 1. Roll 1131. 


TRESPASS, guare averia ſua cepit at Kymbolton, and chaſed To \ jugs... 
1 them, &c. The defendant juſtifies in ſuch a cloſe for damage —— rÞ 
fejant. The plaintiff ſhews, that the place wHERE was another for a taking 

c 


ole: whereupon the defendant demurred, pretending that the 222 +4 

plaintiff never made = new aſſignment, but where the writ is quare the paint : 

clauſum fregit.— THE CourT held the contrary, Wherefore it was may new 5 

adjudged for the plaintiff, 3 N nr 
5 | was in another 

place. Hob. 176. Skin, 281, 3. Will, 20. 1. Freem. 238. 246. 6, Mod. 120. Salk. 45 3. 

Ld. Ray. 121. 1. Term Rep. 479 5 | 


Broughton 


— 


142 | Michaelmas Term, 4. Jac. 1. In B. R. 


— 


Cant 19. Broughton again? Moore. 


= OO Trinity Term, 4. Jac. 1. Roll 959. 


. NFORMATION for not coming to church by ſuch a time contra 
| tutesis bad if it I /ermam flatuti, for which he demanded the third part. And be- 
conclude contra cauſe there are three ſtatutes in this caſe, viz. 1. Elix. c. 2. 23. 
I —— Eliz. c. 1. and 29. Eliz. c. 6. and it doth not appear which, it 
%. Pot. E87. was adjudged ill. Coke ſaid, it was fo adjudged upon an information 
Cro. Eliz. 750. àgainſt Talbot and others upon this exception. SEG 
2. Leon, 5. Allen, 40. 1. Mod. 191. 3. Lev 61. 6. Mod. 140. # Hale, 165. Stra 602 843. 
1066. Ld. Ray. 1518. Dougl. 425. 2 Hawk. P. C. 358 


Cast 20. Brediman againſt Bromley. 
| Trinxy Term, 44 Fliz. Roll 88. 


* \ SSISE for a rent-charge deviſed to him for life, whereof he had 
1 ſeiſin by the hands of a termor for years. ö 
tained of a rent= he queſtion was, Whether this ſeiſin were ſufficient to maintain 
charge whereof an aſſiſe? N 
1 And it was held by ALL THe JusTICESs, that it was not a ſufficient 

. ſeiſin; for it is a payment only, and not a ſeiſin; for a leſſee for 
mor for years, years cannot bind or charge the freehold, 

6. Co. 2. S8. Coker, Chief Fuftice, gave five ſeveral reaſons, that it could not 

ook _ be a ſeiſin to maintain an aſſiſe. 

1. Chan. Ca. FIRST, In reſpect of the imbecility of the eſtate which the leſlee 
120. for years hath. . | 

3. Chan. Cal. SECONDLY, Seiſin is always in the realty. fe OR 

_ THriRDLy, A leſſee for years by his poſſeſſion may take ſeiſin for 
| him in reverſion, but he cannot give ſeifin ; and leſſee for years, baily 

or guardian, may take ſciſin, but they cannot give ſeiſin. 

FouRTHLY, Becauſe it is remedileſs; for tenant for years cannot 
make a rent- ſeck to be good which was not good, viz. to have reme- 
dy for it: and redditrs ſiccus before ſeiſin is not aſſots. 

FIFTHLY, Divers inconveniencies would enſue if it ſhould be a. 
ſeiſin; but he did not ſhew what, —Wherefore it was adjudged for 
the defendant. —See THE YEAR Books of 21. Hen. 6. pl. 9. 2. Hen. 
6. pl. 1. 8. Hen. 6. pl. 16. 8. El 16. 8. Eqw. 3. pl. 53. 
N. B. 179. 4. Hen. 7. pl. 14. 2. Hen. 4. pl. 4. 39. Hen. b. pl. 
2. 33. Edw. 3. Verdict, 47. 49. Edw. 3. pl. 8. 27. Edu. 


3. Pl. 83. | 
Sce 4. Geo. 2. c. 28. 
Cant 21, | Smith againſt Batten. 20S 
1 OVENANT in London, for not repairing of hedges, and for not 
— 5 plowing of the land in the county of Hertford. been nihil dicit, 


writ of cnquiry a writ was awarded to the ſheriff of London to enquire of the damages. 
3 eng The damages were found, and the writ was returned. It was moved 

xtra that the writ had iſſued erroneouſly, becauſe it was not directed to the 
Poſt. 375. 446. ſheriff of Hertford, where the land lay, and where the damages were 
7. Co. a. a. properly enquirable.— Sed non allocatur; becauſe the covenant is 
1 founded upon a writ made in London, Wherefore it was adjudged 

s accordingly. 

Hob. 37. 1. Sid. 266, 1. Lev. 259. 1, Mod. 194. 1. Saund, 240. Show. 192. Carth. 183. 
I, Salk. 80, 2. 1. Term Rep 238. | Hillary 
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| Burton again Tokin. | | 8 
CTION FOR WORDS. Whereas he is, and ſuch a day it is aQionable 
(which was the day of the ſpeaking), and for many years before, to fay of a Juf- 
was, a juſtice of peace, that the defendant ſpake of him theſe words: 3 — has 
« You are a ſweet Juſtice ! You ſent your warrant for J. S. to be — gh, 
« brought before you for ſuſpicion of felony ; and afterwards ſent J. perſon againſt 
« . to him to give him warning thereof, that he might abſent him- whom he has iſ- 
« ſelf,” After not guilty pleaded, and found for the plaintiff, it was ſued a warrant. 
moved, that theſe words were not actionable. — But ALL THE CouRT Moor, 401. 
held, that the action well lay; for it toucheth him in his office to 
give ſuch ſecret warning, to cauſe him to abſent himſelf. Wherefore 


it was adjudged for the plaintiff. 


Williams againſt Cutteris. . 
| Vide ante, page 136. | 
HIS caſe was now moved again. 17 a defendant 


PoPHAam, CY e WILLIAMS, and T ANFIELD held, rey aye 
that the plea is good: for when execution is awarded againſt one plaintiff a 
perſon only, and by a capras ad ſatisfaciendum his body is taken in ex- have recourſe to 
ecution, and is returned, it is an abſolute and perfect execution ®#- Ia. 
againſt him; and no other execution can be againſt him, his lands — 156. 8. 
or goods: and although the law ſaith, it is not any ſatisfaction in itſelf, N 
yet it is ſo high, that there cannot be any other execution; and Moor, 858. 
when he dies, the execution is determined as to him, and there can- 5: be $7. 
not be any other execution of his goods or lands (a): and not like to — 8 
the caſe where two are condemned, and the one is taken in execu- Cro Car. 75. 
tion and dies, yet execution may be againſt the other; becauſe it is Stra. 901. 
not any ſatisfaction, and proceſs is not determined againſt the other, Salk. 319. 
and the one is chargeable as well as the other; but where the one on- 
ly is in execution, and dies, the executor is diſcharged, and there can- 
not be any new execution. | | | 


 YeLveRToN doubted thereof; becauſe it is clear that his 

is but as a pledge for his debt, and is not any ſatisfaction in itſelf : 

wherefore he ſaid, it was not reaſonable that the party plaintiff ſhould 

be deprived of all his remedy by his death. But notwithſtanding it 

was adjudged for the defendant. Yide NM. B. 246. b. 41. Af. 15. 

33- Hen. 6. pl. 47. 3. Hen. 6. pl. 7. | 7 

(a) But now by 2 1. Jac. 1. c. 24. al- plaintiff may have execution againſt 

gha — dis _—— the — — 4 and chattels,”_ ” 4 
| | aylor 
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A | Taylor againſt Perkins, 


« Thou art a le. CTION FOR THESE WORDS : « Thou art a leprous 
« prous _ « knave.” It was demurred upon the declaration, Becauſe the 
8 defendant conceived an action lay not for theſe words.— But upon 
* Pe the firſt motion ALL THE CouRT held, that the action well lay ; 
Go. Eliz 214. for they are as well actionable as if he had ſaid, „ Thou waſt laid of 
289. 643. © the pox.” Wherefore, without argument, it was adjudged for 
Poſt. 430. the plaintiff. | | | 


Hob. 219. | 
— 2:39. 1. Com. Dig. 185. 12. Mod. 248. See Villen v. Monſley, 2. Wilſ. 403. 2. Burr, 


982. | | 
Molineux againſt Chriſtopher Molineux. 


Hilary Term, 2. Fac, 1. Roll 360. | 
A will may be En: of a leaſe of Bridget Molineux at Thorp, of a houſe 


Casz 4 


made to take and lands in Thorp, and alſo, de liberd piſcarid infra rivulum de 
—— gt TRENT, habendum for three years, &c. Open not ale pleaded, it 
therinſtrument; was found by ſpecial verdict, that Sir Edward Molineux was ſeiſed 
and therefore of the ſaid tenements and piſcary in fee, and held them in ſoccage, 
+" hG and made his will in writing, whereby he deviſed in this manner : 
© annuities as are © I Edward Molyneux make my will as concerning the diſpoſition 
« expreſſedin „ and order of certain annuities or rents to be iſſuing out of cer- 
* ſeveral orit- & tain of my lands and tenements, as followeth; WuerEas | 
„ fignes “ have lands in Thorp, &c. in the county of Nettingham, I will 
« good” „ that my younger children not married, viz. Edward, Thomas, 
« Chriftopher, &c. ſhall have ſuch ſeveral annuities or annual rents 
1. Roll Ab. 461. « as be expreſſed in ſeveral writings: ſigned with my hand, and 
614-517: 1c; © ſealed with my ſeal, according to the true meaning of my faid 
696. e writings. ' And WHEREAS my faid lands are of greater value tha. 
Cro. Eliz. 525. © the ſaid annuities, I will, that if my heir after my deceaſe truiy 
Owen, 155. © pay the ſaid annuities, that then my faid heir ſhall have the 
1 Will. « order and diſpoſition of my lands as long as he ſhall perform 
ad Com. Dig. © my will. And if my heir do not perform my will therein, then 
2 Mod. 132, © I will that my executors, and the ſurvivors of them, ſhall have 
I. Salk, 225. (“ the order and diſpoſition of my ſaid lands to perform my will; 
2 38. 4 and my ſon and heir to have no meddling therewith, becauſe he 
Powelon i), © hath not performed my will. And if there be default in my ſaid 
22. « heir that my will is not performed, and alſo in my executors, or 
Dougl. 31. ( the ſurvivors of them, that my will is not performed, then I wil 
© that all my faid lands ſhall be to my younger children _ 

« their lives.” And he conſtituted 7ohn his eldeſt ſon, and the ſa 

Edward and Thomas, and two others, his executors, and died. — The 
jury find, that he made a writing of the grant of the rent of b.. 
138. 4d. by the year iſſuing out of all his lands to Chriſtopber M.. 
lineux for his life, with clauſe of diſtreſs, which was ſigned and ſealed 
by him; and that afterward John the eldeſt ſon paid it during his 
life, and had iſſue Edward, and died; that Edward aſſured that 
land to Bridget the leſſor for her life; and that afterwards the rent 
of 6], 13s. 4d, mentioned to be granted to the faid ak Gas 


; f | | 
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was not paid at the Annunciation, anno 40. Eliz. by Edward, nor at Motineusx 
any time after by the ſaid Edward, nor by the executors of Sir Ed- M1 22 * 
ward Holineux, nor by any of them; and that Edward the ſon of ? 
Jobn died; and Bridget entered and let to the plaintiff; that Chri/- EDS 
topher entered for non-payment of the rent, &c. 55 


Tut Courr, after divers arguments at the bar, reſolved for the 

laintiff. | 2 * 
f Fist, They held, that this will deviſing ſuch rents, which are 
mentioned in ſuch writings under his hand and ſeal, is a good deviſe 
in writing of the rents themſelves : for it refers to the writing, what- 
ſoever it Is, as if it were ſpecially limited in that will; and it is a 
good deviſe to them of the ſeveral rent-charges : TANFIELD there- 
fore reſembled it to the caſe where a man deviſes that his executors 
ſhall ſell his lands, and the executors afterwards ſell them, it is a 
good deviſe of the land itſelf by that will. And upon this reaſon, in 

Fairfax's Gf in the court of wards, it was reſolved by the opinion 2 
of the Chief Juſtices and the counſel of that court, that where no one 6. Co. 17. b. 
makes a deed of feoffment to divers uſes, and makes no livery, and | 
after by his will deviſes the land to ſuch perſons and in ſuch manner as 
he appointed by his deed of feoffment, it was a good deviſe of the 
land. But they all held, that a will cannot refer to words only with- 
out writing, but it ought to be a will in writing for all ; and there- 
fore there cannot be any averment to add any thing ' thereto by 
words dehors, nor to abridge it by a condition added thereto by 
words. . ; | : 
SECONDLY, They held, that thoſe being rent- charges by the will, A ſum in groſy, 
and the condition being to pay them according to the intent of the aud RE * 
writings, it wants a demand; for otherwiſe tne eſtate would not be 3 — 
defeated (for it is payable in nature of a rent, and not as a collateral without a de- 
ſum); and therefore it is demandable, as 14. Edw. 4. and 22. mand. 

Hen. 6. 2 = Poſt. 423. 


5. Co. 95. Cro. Eliz. 688. Co. Lit. 210. Dougl. 483. 486. 


'TarirDLy, All the Juſtices, except PorHam, held, that this a condition, 
condition extended to the heir of the heir of the deviſor, and fo to“ if my bir do 
every heir, becauſe it is nomen collectivuum; and he is to be tied to the, not pay fuch 
payment of the rents during the lives of every of the ſons who by in-« — 
tendment might ſurvive the eldeſt fon; and therefore, by dee on go to . ex- 
tion of the will, it ſhall be intended to extend to every heir for the tende to the heir 
payment during their lives. But PopHAM doubted thereof, becauſe f — . 
the words are, that his ſon and heir ſhould not have the meddling * 46 2 | 
ſo it extends to him only in words; and the intent ſhall not be 2. Roll. Ab. 253. 
ſtretched in a condition. | | Cr. Car. 77. 

| 88 Co. Lit. 153. 
FourTHLy, It was reſolved by ALL THE Copkr, that although Where an citate 
the ſaid ſums were not rents out of the lands, tor payable by the" 3 
heir without demand (becauſe he was privy to the condition), yet — 
Griſepber Molineux the younger ſon had not any title; becauſe ment of rent, 
cre ought to be default in the heir, and alſo in the executors, befote the condition 


ae youngeſt ſon could enter: and there cannot be any defaglt wa, 4 


a dot demanded, Poſt, 476. Co. Lit, 201. 1. Roll Ab. 458, Hob. 33 1. Moor, 408. 7. Co, 28. 


CRO, JAC. L in 


* 
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Mormevz in the executors for non-payment, until notice be given to them of 

1 againff the non-payment, by the heir, whereof they cannot by any intend. 

oLinevt- ment have cognizance without expreſs notice given, and that lies in 

1388 $97 the cognizance of him who is to receive it ; wherefore no notice be. 

Palm. 208. ing found to be given to the executor, and that there was a default 

Cro Eliz 829. after, there is not any condition broken, ſo as the younger brother 

Dougl.483 486. might enter to take advantage; wherefore his entry is not congeable, 

And it was thereupon reſembled to the cafes, 8. Eqdw. 4. pl. 1, 

where notice ought to be given of an arbitrament, although the obli. 

gee himſelf be the arbitrater, and 19. Edw. 3. © Warranty of Char. 

« ters,” that although one recovers in a warrantia chartæ pro loca 4 

tempore, yet if he be afterwards impleaded in an action wherein he 

may vouch, he ought to vouch ; and if he doth not, he ought fo give 

notice. Vide 5. Co. 113. b. Mallorie's Caſe ; that bargainee of: 

reverſion ſhall not take advantage of a condition annexed to a leaſe 

for the payment of rent, without notice given of the grant, although 

the reverſion be in him. And upon this point principally it was fe. 
W ſolved for the plaintiff. 

* 3 Bur AN EXCEPTION was taken, becauſe the life of Bridges, who 

fary circum- was tenant for life, and the leſſor in this action, was not found; and 

ſtances ſhall be then it doth not appear that the plaintiff had title.— Sed non allacatur; 

Cn 55 for it ſhall not be intended that ſhe is dead, unleſs it had been found: 

mes 04. and in a ſpecial verdict all neceſſary circumſtances ſhall be intended, 


127. 
1 unleſs it be found to the contrary. 


9. Co. 51. Cro. Car. 492. 2. Lev. 86, Lut. 1226. 


By 21. lac 1 c. 13 no judgment ſhall perſons, ſo as upon examination the ſail 
be ſtayed or reverſed for lack of any aver- perſon be proved to be in life. See a. 
ment of any liſe or lives of any perſon or 4. & 5. Ann. c. 16. 


An ejetment St.CONDLY, It was moved, that an ejectment lies not of a piſca- 
will vot lie for ry; and it doth not appear in what vill the piſcary is, and d- 
{2.040 mages are entirely given.—— THE CourT as to this point ws 
| Poſt ng + doubtful; but to avoid queſtion therein, the plaintiff releaſed hi 
A ab damages totally, and his action quoad the piſcary, and had his 
"Wale: x a 4+ * for the reſidue (a). The like judgment was given this 

Co. Lit. 5. *erm in another action concerning the ſaine title, where the ſame 
8: Mod. 277. ſpecial verdict was found, between Fretchu:le v. Malineux; but none 


— 2 5 of theſe exceptions were taken therein. Wnerefore it was adjudged 


Sce the point for the plaintiff, Ra 

adjudged on a writ of error, (ro. Car. 492. Sec alſo i. Lev 21. and Sid. 416 that it will not le 

de pannagio (a) As to this point, ſee 1. Poll. Abr. 784. 2 Bulit. 28. 3. Leon. 128 Style 30. 
Cas 5. | Parry again/t Dale. 


Michaelmas Term, 2. Fac. 1. Roll! 
If an aRion be 1 upon an obligation de quingentis libris. The defendant 
brought on a demanded oyer of the obligation, which was entered in hes 
bond * de quin- Verba 5 NOVERINT wnmverſi per nos WILLIAM DALE, &c. teneri d 
OD Vari, firmiter obligari THouæ PALFRY in uemguegentis libris ſolvend. G. 
— 4 be The condition was, Whether John | 262-5 had a leaſe of the 
« quemguegen= Cuſtoms of wines, whereof the obligor had an intereſt, &c. if the 
e the decla- plaintiff ſhould have the moiety, that then, &c. The defendant 


* pleaded an aſſignment of the leaſe in bar; but in fuch mannei, 


ſubſtantially bad —Poſt. 190, 203 26% 290. 603. 607, 2. Roll. Ab. 146. Yelv. 95. Hob. 116, 11% 
10. Co. 133. Cro. Eliz. 896. Cro. Car. 4.7. Salk. 46:. 5. Mod. 278. Ld. Raym. 335. Comp. th 


4 wr .- a => [£@_ _ _A,f wm oo an 


— 


Hilary Term, 4. Jac. 1. In B. R. i 
that the Court held it to be inſufficient; and the plaintiff demurring Panzy _ | 


of 2 i | as 
n, he prayed his judgment. But it was moved for the de- 2 

d- art that gre had declared upon a bond, and the bond Fae | 3 

by whereupon he intended to declare being entered in hæc verba, appear- — 1 Dig. | 

ul od to be variant; for quemguegentis is not ſenſible, nor is guengentis, Dougl. 666. 


as is pretended; for it is not any word at all, and not like to 9. Hen. 
b. pl. 7. where an obligation of © wigint” for © wigintt libris“ is 
held to be good; for © 20 is but two ſingle vs,“ fo it is good 
enough: and the caſe of Malter v. Prigot, Moor, 645, which 
WILLIAMS, Juſtice, enforced much to be all one with this caſe, 
was anſwered, that they are not alike; for there it is & ſeptuagenta 
for *eptingenta,” which is all one; for © ſeptua is always taken for 
« ſpiem, and © genta” dat ſemper © centum,” ſo it is good in pro- 
per ſignification : and there the condition was for the payment of 
five hundred pounds ; whereby it appears to the Court that the pe- 
nalty was more; but here the condition is to do a collateral act; ſo 
it doth not ſhew the expoſition of the bond: and f is always va- 
riant from © x,” and ſeveral letters, and cannot be expounded all as 
one; as 2, Hen. 4. pl. 8. and 14. Aſſſe, in a writ of aſſiſe, videre 
TENENENTUM z/lud pro TENEMENTUM was good enough there; 
and the reaſon was, becauſe in the writ part of the writ was good, 
and that which came after was but a miſpriſion of the clerk, which 
ſhall not make it vitious ; but where the word is inſenſible, and hath 
not any other thing to expound it, it cannot be good. Wherefore 
by ALL THE CouRT, except WILLIAMs, who much oppoſed it, it 
was reſolved, that the declaration was variant, and the obligation ill 
in ſubſtance ; and therefore adjudged for the defendant (a). 


(a) A writ of error was brought on ges, and 300l given by order to Parry, 
this judgment, and the queſtion, during and general releaſes ſigned ; “ for my- 


5 the courſe of three years, was many times ſelf,” ſays Lom HorarT, © and m 

a debated, and every precedent produced; of the Judges, were of opinion the bon 
vas but in Eaſter erm, 14 Jac. 1. the cauſe was good for 520l Hob 119. 
his was ended by the mediation of the Jud- Rs 


Bagſhawe againſt Goward. 0 


Hilary Term, 3, Fac. 1. Roll 1070. 
RESPASS ; for that on the 14th of October, 2. Fac. I. he took Treſpaſs for 


E and carried away a gelding of the price of five pounds. The taking away a 
def-ndant juſtifies as the king's bailiff of the manor of Eaft- Langton, young 2 
within the duchy of e a for that he had waifs and eſtrays 4 a ge- 
mere, and took that gelding there coming in as an eſtray, and kept neral demurrer. 
and detained him as an eſtray, until afterwards the plaintiff retook Ante, 130. 

and reſeized him, gue ęſt eadem captio et abduZtio, c. The plaintiff Pole. 30). 
replies, that the defendant ſeized him the 14th Otber, 2. 1 I. Boll. ate. 
and that the defendant pg/fea, 16th Ofober 2. Fac. 1. and before his 663. 879. 


'T, reſeizure, laboured the ſaid gelding, riding upon him and drawing 2 Roll Ab 562. 
2 with him, whereby he was much damnified. Et hoc, & The el 95. 


defendant hereupon demurred, becauſe it was a departure from the xg ge 


declaration; for in that he brought his action for the taking away 720. 


ant of his gelding of the price of five pounds : that imports he never had 
en um ＋ and where he hath his gelding again, the rule in the | 
- Regifter, 97. is, that he ſhall not ſay pretii,—Sed non allocatur : for / 


Where he counts in treſpaſs pretii, &c. it is na plea that he had his 
| L2 | | goods 


* 
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Baosnawz goods again; for that is only to be given in evidence in mitigation of 
Dai damages: and whether he faith * or doth not ſay it, is not mat. 
ter of 2 3 ide 7. Hen. 4. pl. 15. 11. Hen. . 
E. . „ 5. N 7. ö 85 
In treſpaſs for 4 "OR. Fr it ws alledoed, that this is a departure: for noy 
taking and car- jt appears that the firſt ſeizure was lawful, and he brings the action 
rying away 2 for the abuſe, which is matter ſubſequent at another day; ſo he 
* ought to have brought the action for the tort, if he did any, for 
tify as for — the offence the laſt 4 „ and not for the taking, &c. ; therefore the 
eſtray, a repli- replication doth not maintain the declaration for the treſpaſs . 
cation that _ ledged the firſt day: alfo, the uſing of the eſtray by way of riding 
— ab or een in a cart, being proper * for him, is no cauſe d 
not a departure; action; becauſe he who hath property may uſe it, fo as he doth 
for he is thereby not miſuſe it: and he who hath an eſtray may for that cauſe uſe 
N — him; but then he muſt not demand any thing for the meat of (ach 
— fag an eſtray. But a diſtreſs may not be uſed, becauſe he hath it by 
8.Co. 146. law only as a gage: and this caſe is not like to the abuſing of 
9. Co. 11. a. diſtreſs, or the exceeding of an authority in law; for there tre. 
Yelv. 96. _. paſs lies ab initio (a), as 21. Edw. 7. pl. 22. 33. Hen. 6, pl. 20. 
1. Roll. Ab. 5 17, Hen. 4. pl. 75. 5. Hen. 7. pl. 10. 10. Edw. 4. pl. 2. But he 
1 — who abuſeth an authority in fait is not puniſhable in treſpaſs, bu 
Lut. 1437 3 the caſe, 5 . _— Lay! given him; x 
Ld. Ray 76. 2, 4. pl. 4. 12 Eqdw. 4. pl. 8. 18. Edw. 4. pl. 27. 21. Edu. 
ns — % N. 75. : — the abuſe of the A (he having a property) is the 
8 46 Caule of the action upon the caſe; fo this action vi et armis lies nut 
See Oxley y — But ALL THE CourT (PoPHAM abſente) held, that there is not 
Watts, 1 Term any difference betwixt this caſe and the caſe of a diſtreſs ; for he hath 
Rep. 12 in it by authority in law, wherefore he is puniſhable for the abuſe by 
1 8988 trefpak as a treſpaſſer ab initio. 
S | 
A ſtray horſe ALSO THEY ALL HELD, that this uſing of an eſtray was an abuſe 
taken damage? thereof; for it is not lawful for any to uſe it in any manner, unleſsin 


ca ee of neceſſity, and for the benefit of the owner, as to milk milch- 


WR: kine, becauſe otherwiſe they would be ſpoiled ; and fo of the like: 
2 _ but to uſe a ſtray horſe by riding or drawing is tortious, although it 


I. Roll. Abr. Were alledged, that the common courſe is to uſe ſtray horſes vit 
673. 879. withs about their necks. But THe Cour held it to be an abuſe 


1. Sid. 422. Wherefore they adjudged it for the plaintiff. 


Noy, 11 
pg ns 220. Owen, 46. Yelv. 96 Salk. 248. 3. Com Dig. 122. 1. Vern 37. 6. Mod 2 


1. Bl. Com 298. 5 Com. Dig. 663 


(a) See 11 Geo 2 c. 19. as to a diſ- to diſtreſs for non-payment of pot 
trels for rent; and 17. Geo. 2. c. 38. as rate. 


| Cann 7. | Fawcet's Caſe. 


If reſtitution be JAW CET was indicted upon the ſtatute of 8. Hen. 6. c. 9. i 
awarded upon forcibly entering into the rectory of Horncaſtle, and thered 
an wo diſſeiſing the biſhop of Carlifle, The forcible entry was before tt 
—— — time of the laſt pardon, and he tendered a traverſe to the indic 

rdons the ment; and after a venire facias awarded and returned, and a diftrit 
Eee, che de- gas with a niſi prius, the pardon came, which diſcharged the f 
—— _ for the king. Whereupon it was moved, that the trial ought! 
— jarwcs be ſtayed; for there ought not to be any further | proceeding 


travecle to the indictment, to obtain reſtitution. Yeiv. 49 99. Cro. Car. 32 47. 449 


thercups 


Hilary Term, 4 lac. , In; B = 149 


| for it being the king's ſuit, is diſcharged by his general FawezT's 
But it was — to the Court, that the indicted was . 3 
ouſted from his poſſeſſion by colour of this indictment, it being falſe ; © = Soap Fo 
the writ of reftitution being awarded upon it: wherefore he prayed Co. Lit. 257. 
that he might proceed, and he would relinquiſh any benefit of the the Ld. Raym. 482 
pardon ; for he had not any other means to be reſtored to his poſ- 3 P. C+ 
fon ; and it was not reaſon that the general pardon ſhould preju- 
dice. | 2 | 

FENNF R and TANFIELD were of that opinion, that it appearing 
here upon record that his poſſeſſion was taken away by a writ of reſ- 
titution upon this indictment, it is reaſon he ſhould proceed upon the 
iſſue joined before the pardon to be reſtored to his poſſeſſion ; for 
which otherwiſe he had not any remedy. | 


But WIiLLIAMs and YELVERTON (abſente POPHAM) held, that 
there ought not to be any proceedings upon this indictment, the o- 
fence being pardoned by the general pardon, whereof they are to take 
notice, and the party cannot proceed to have reſtitution ; when, if 


r OS cu, a OW 


— 
ma — 


it ſhould paſs againſt him, the king ſhould not have the benefit of any 
. | | 1 

y WILLIAMS faid, it was ſo reſolved in this court upon conference 

4 with all the Judges of England, by expreſs command from the queen, 
ina caſe of Lord Stafford v. Sir Thomas Thynn and it was com- 

Fa manded to make ſearch for that precedent, but there could not any 

* ſuch be found. After wards being moved again, 

not YELVERTON faid, they had conferred with all the Judges in Ser- 

ath eants-Inn, in Fleet-ſtreet; who held, with the offence being par 


doned there ought not to be any proceeding to have reſtitution.— 
Wherefore, by the rule of THE Cour, it was ordered to be ſtayed, 


Gennings again/t Markham. „eine 


Sin 

» 9 pl upon an obligation. The condition was to perform an An award that 
11 arbitrament. The defendant pleaded, nullum fecerunt arbitri- a =_ — 
vid 


The plaintiff ſhews the arbitrament, viz. that they awarded the fer ex 
defendant ſhould pay ſuper viceſmum primum diem Maij tunc proxim? May, and that 
equentem twenty pounds to the plaintiff ; and that the Maine ſuper the other party 
prædictum primum diem Maij ſhould releaſe to the defendant all' his 5 wa rr 
'ght in ſuch copyhold immediately upon the ſaid payment; and al- l of May, 
Jedgeth the breach, guicèt he was ready to make the releaſe, that omitting rwen- 


mg had not paid the twenty pounds according to the ſaid arbitra- P50 3 


[t was thereupon demurred : for it was moved, that in regard the 1-Roll. Ab.254. 
eleaſe was to be made upon the foreſaid firſt day of May, and there Nel 97, 


. not any fuch day (fo it is inſenſible), the arbitrament thereupon Stig. 6 

ered $ void, it being the conſideration of the payment; the payment need Salk. 70. 

tot to be made, but is void in all. | 10 Nap - 196 
dit; 2. Hawk: P. Co 


Taz whoLe CourT was of that opinion: for the recompence in 
he arbitrament ought to be equal and reciprocal; andif it be void on 
© one part, it is void for all, — Sed adjournatur. . 


332. LG 


L3 Comyn 


- * = - ” 
| \ 
1 . 
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. | 

Cast 9. | Comyn again/t Kyneto. | 

On | Hilary Term, 2. Fac. 1. Roll 537. 
An ejedment RROR of a judgment in Durham, in an ejectment of a coal. 
. mine in the pariſh of Che/tin in the Street. The defendan 
falt-pit. * pleaded not guilty; and it was found againſt him, and judgment given 
Ante, 21. for the plaintiff. 
Show. 364 Tat FIRST ERROR (a) aſſigned was, That an ejectment lies not 


1. Salk. 255. of a coal- mine, becauſe it is guoddam proficuum ſubtus ſolum, and an ha. 
I. 2 114.  bere facias poſſeſſionem cannot be thereof. 85 

3 70 — Sed non allocatur; for it is a profit well known, and whereof the 
1. Sid, 161. law takes bon conuſance, and therefore an ejectment well lies thereof. 
Runnington, 35. And TAN FIT Lo ſaid, it was adjudged in this court in the caſe of Mf. 


Burr. 133 Wyld, that an ejectment lies of a boyllary of ſalt: and it was cited to 


* — ix be likewiſe here adjudged betwixt Lawſon and MWilliams that this ac. | 
tion well lies for a coal-mine. No x a N 6 

(a) For the ſecond error aſſigned, vide Poſt. 16 f. | 

| 

cas 10. Normanville againſt Pope. ö 
Vide Ante, Page 138. c 

A fac alleged in HIS caſe was now moved again in arreſt of judgment; and an r 
London general- exception taken, which was not taken before, viz. Becauſe it F 
0 


Wo \ ger con is not alledged to what pariſh in London he returned, but to Londm 
riſh, is bad, a _—_— which is not good, but it ought to have been to a pariſh 


Ante, 27. rom which a venue might have been.—And for this cauſe ALL THE 


— 4 36. 513. Court held the declaration to be ill. | 
Co. Lit, 125. a Cro. Car. 55x. 6. Co. 14. 9. Co. 96. II Co 25. Hob. 76. 89. 1. Sid. 178. 
5. Com. Dig 30. 2. Hawk. F. C. 266. 


on a promiſe to TO THE SFCoNp EXCEPTION, That notice of the time of his re- 
pay on an act turn was not alledged to be given, and therefore the monies are not 
- * payable, "TT ANFIELD held, as this caſe is, there needed not any no- 
of performance tice, becauſe the act is to be done by a ſtranger, and his time of rs 
is not neceſſary. turn lies as well in the notice of the obligor as of the obligee; 


Poſt. 493. wherefore the obligor is at his peril to take notice thereof. Rut the 


; : 2 
5 other Juſtices doubted thereof. | WD m 
s Roll. Ab 463. 2. Bulſt. 144. F. Com. Dig. 53. Cowp 622, | WI 


A venue laid on- To THE THIRD EXCEPTION, That the venue ought to have 
ere Fig been from London, ſo from the body of the county, and not from the 


Con. C7; 20. — of Bow; they all held the trial, for this cauſe, to be ill.— 
| herefore, POPHAM abſente, it was adjudged for the defendant. 


cs 11. Edwards again/t Ouſley. _ 
Words aQion- CTION FOR THESE WORDS : « Thou art a witch, and 


— 306. 399. « I will prove thee a witch.“ 


639. It was moved in arreſt of judgment, that the action lay not, be- 
"A 5 cauſe it is a thing ſecret in the mind, and cannot be diſcovered. 
oor, 906. 


Cro Cor. 21 But ALL THE Cour held, that the action well lay, eſpecially the 
8.4 vide . Rall. words being ſpoken ſince the ſtatute 1. e. 1. c. 12. Which 
Abr. 44.45. makes wy witchcraft felony (a). Wherefore it was adjudged for 
— Sid. 52. the plaintiff. 

oft 531. | | Wa: 
Cro. Car. 282. 325. contra, as being too general, and charging no particular act of witchcraft. 


(a) This ſtatute is now repealed by pillory. See alſo 17 Geo. 2. c. 5. $.by 
9 Geo. 2. c. 5. which puniſhes pretenders which they ſhall be deemed rogues ans 
» to witchcraft, c. with impriſonment and vagabonds. 


— 


** eln 
LY * 
U 
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Ford's Caſe. : „ 10. a 


of 8. Hen. 6. c. 9. that he entered with force, and diſſeiſed 9 1 


rlakender, and held him out with force. The bill was found as to ſhew that the 
the detainment with force (a), and thereupon reſtitution was award- entry was 
ed. The indictment being removed, and all this matter appearing, Peaceable. 


: "Res. . . . _ "0 \ Ante, 19. : 
it was now moved that this indictment was ill, becauſe it is not found Co. Lit. 257. 


A: INDICTMENT was preferred againſt him on the ſtatute An indiament 
0 


that he entered peaceably, as it ought, according to the words of the velv. 99. 
ſtatute —And ALL THE COURT was of that opinion. 1. Sid 97. 414. 
2. Bac. Abr 559. 
1. Hawk 256. 


It was then prayed to have re- reſtitution: but it was moved that here an in- 
it ſhould be ſtayed, becauſe it is only matter in the diſcretion of the gi&ment of 
Court; and it appears that the intent of the jury was not to find a diſ- forcible entry, 
ſeiſin; and if re- reſtitution ſhould be had, the Earl of Oxford, wha is 9 —_— ror 
in ward to the king, is to have the benefit thereof; and then Harla- 1,14. — 
tender, who had been — years in poſſeſſion, ſhould be infinitely re. reſtitution 
delayed and kept out of poſſeſſion. — But yet, being but to make re- ſhall be 
reſtitution after an ill reſtitution, PopHam, WILLIAMs, and TAN- awarded. 


FIELD, held it to be reaſonable, and awarded it, againſt the opinion 3 174. 


of FENNER and YELVERTON. | Strange, 494- 
(a) See 2. Hawk. P. C. 300 and Cowp. 325. 
Lord Darcy againſt Page. RE IKE a. 


Trinity Term, 4. Fac. 1. Roll 1965. 


ALORE MARITAGII. The defendant tendered a traverſe in what cafe 
upon the tender of marriage alledged in the count. It was the tender of 

thereupon demurred ; and after argument at the bar aDJUDGED, that Mare — 
the tender was not traverſable in this action: for maritagium de mero A : 
jure pertinet domino; and if the tender ſhould be of neceſſity, the lord Co. Lit. 79. a. 
might bedefeated of the marriage; as if one take an infant, and go 6 Co 70. 
with him beyond the ſeas; or if he eſoign himſelf to places unknown, * ERS $0$- 
&c. and in valore maritagii upon the death of the heir, the executor *' 7 P 
ſhall not be charged. But WAaRrBERTON ſaid, that for an heir 
female, becauſe the lord hath two years after her age of fourteen 
years to make tender of marriage, the tender is traverſable.—Where- 
fore it was adjudged for the plaintiff, | | 


By 12. Car. 2. c. 24. the valor maritagii is aboliſhed, 


Anonymous. Cavs 14, 


Eafter Term, 4. Fac. 1. Roll 513. 
OWER. The tenant pleads a releaſe of the defendant made a relcaſe in 


to ſuch a tenant in poſſeſſione tenementorum prædiclorum exiſtent. dower, without - 
—And becauſe he doth not ſay that he was tenens liberi tenementi, it —_ n 
Was held to be no plea, and adjudged for the demandant. N eee 
Co Lit 266. a, 2. Bac. Abr. 142. Cowp 599- 
Stead 


I 52 Hilary Term, 4. Jac. 1. In B. R. 


cas 155 Stead againſt Moon. 
Michaelmas Term, 2. Fac. 1. Roll 140. 


If one obligor EBT ON A BOND. The defendant pleaded non g/ faftun. 
alone be ſued The jury found a ſpecial verdict, finding the bill in hæc verbo; 
on a joint bond, whereby it appeared, that the defendant and one John Smith ſealed 
| 23 pr and delivered the bond, and were * obliged ; and the ſaid John 
on « a- Smith is yet alive.— And it was adjudged without argument for the 
« tum,” but plaintiff, | 
muſt plead | a | 
the matter in abatement. Ce. Lit 283. a. 5. Co. 119. 2 9 Co. 110. Dyer, 59. 112. 16). 
Hob. 127. Poph. 161. Vent. 34. 76 135. 1. Saund 291. 3. Bac. Abr. 698. 2. Bl. Rep 95. 


Cas 16. | Smith againſt Gatewood. 


Trinity Term, 3. Fac. 1. Roll 191, 


W bin RES P Ass in a place called Horſington Holms. The defendant 
unleſs they be juſtifies, for that St1xwold is an ancient vill adjoining to the 
incorporated, place WHERE, c. and that within the ſaid vill is, and time whereof, 
. on c. hath been ſuch a cuſtom; that every inhabitant within any an- 
profit in and Cient meſſuage within the faid vill, by reaſon of his commorancy 
ther's ſoil, but therein, hath had common in the place wHERE, for all his great 
only in matters beaſts, at all times of the year, &c.; and ſo juſtifies as an inhabitant, 
1 And it was thereupon demurred, Whether ſuch a preſcription and 

e. eos. uſage in a vill for the inhabitants for common and matter. of profit be 


6. Co. 6. good? : 


Cro. Car. 419. : | | 1 
Jones, 367. , After argument at bar and bench, Ir WAS RESOLVED, that it was 


Godb. 54. not good; for inhabitants, unleſs they be incorporated, cannot pre 
32 180. ſcribe to have profit in another's ſoil, but only in matters of eaſement, 
2. Show. 195 as in a way or cauſey to church, or ſuch like: ſo in matters of di- 
1. Lev. 156. Charge, as to be diſcharged of toll, or of tythes, or in modo decimandi, 
Hob. 86. 118. or the like: but to have intereſt it cannot be; for that ought to be 
3 en. 6. by perſons enabled, who are always to have continuance : for if 
* 2 Die there ſhould be ſuch preſcription, then, if any of the inhabitants de- 
222. 4791. part from their ancient houſes, and the houſe continues empty, the 
Ld. Raym. 4os. inheritance of the common ſhould be ſuſpended ; which cannot be.— 
3 259. Nor can ſuch a common be releaſed; but if one inhabitant ſhould re- 
er. Rep. ib. Jeaſe, another which ſucceeded him might claim it; which -is againſt 
the rules of law, that an inheritance in a profit ſhould not be diſ- 
charged: and by ſuch preſcription a maid-ſervant or child who reſides 
in the houſe is ſaid to be an inhabitant, and to have the benefit of the 
common : which would be inconvenient. Wherefore they all re- 
ſolved, that ſuch a cuſtom alledged by way of uſage (not otherwiſe) 
is not good; and adjudged it for the plaintiff.—It was faid to be ſo 
reſolved in Trinity Term, 33. Eliz. Roll 422. Lawrence v. Hull: 
and Coke cited, that in 19. Hen. 8. in. Spelman's Reports, it was 
adjudged accordingly in this court. Jide 7. Edw. 4. pl. 26. 15: 
Eqw. 4. pl. 29. 18. Eqdw. 4. pl. 3. 20. Edw. 4. pl. 10. 9. 

Hen. 6. pl. 62. 18. Hen. 8. pt. Is 


Eaſter 


| . 153 | : 
| Eaſter Term, 
5. Jac. 1. In the King's Bench. 
Sir John Popham, Knt. Chief Fuftice. 
Sir Edward Fenner, Knt. 
Sir Chriſtopher Yelverton, Kut. > 
Sir David Williams, Kut. | ? # allices. 
Sir Lawrence Tanfield, Kut. - 


Sir Henry Hobart, Kut. Attorney General. 
Sir John Doderidge, Knut. Solicitor General. 


Hennings again/t Pauchard. | ; Cask t. 
| E JECTMENT of a leaſe of Talbet of a meſſuagein Saint Cle- if lery ora 


ment's pariſh. It was found by ſpecial verdict, That Talbot, leaſe for life 
Toth June, 44. Eliz. by indenture demiſed to Pauchard the ſaid 5abendum à die 
meſſuage, habendum d die indenturæ prædictæ for his life, with letter — —— 
of attorney to make livery; and that the attorney made livery 23d > dna 9 
Juh, c. | dap, it is void, 
The queſtion was, Whether this livery, made after the day of the _ 3283 
date, was good or not? 1 Eh after its date. 


PoPHAM, FENNER, and WILLIAMS, held it to be void, becauſe I WS 
it was made by attorney who had not any ſuch warrant : and PoPHAM | , Ab: 829. / 
ſaid, if the deed had been delivered after the day of the date, and then Co. Lit. 48. b. 
livery had been made by attorney, it had been well engqugh, and fo it Moor, 876. 


. Co. 94. 
hath been adjudged. Gro. Eis. 873. 


Cro. Car. 94 388 Ld. Raym. 84. 3. Com. Dig. 341. 2. Wilf 167. Cowp. 517, Powel on 
Powers, 459. 476. 483. 


But they held, foraſmuch as the jury found chat he demiſed 10th If a direct ver- 


June, 44. Eliz. by indenture of the ſame date, it is a demiſe at that 12 


time; and when they afterwards find that livery was made 23d fading! re RY 
uh, that is repugnant and void. The record alſo was, that the nant Rall be 
very was made 23d July ejuſdem menſis * which is alſo void, rejected as ſur- 
there being no month of Fuly mentioned before. Wherefore it was Pluſage 


adjudged for the plaintiff; for the defendant claimed under that , 149. 
leaſe, | 5 8 ww Dig. 
168. 

Dougl. 5. 667. 1. Term Rep. 320. 


Benſon again/# Morley. case 2. 


Michaelmas Term, 4. Tac. 1. Ro! 


CTION FOR THESE WORDS : « Thou haft robbed the., Theu haſt 1 
church,“ innuendo, the church of St. Apbage; * and thou« 4 the church, 
* haſt ſtolen the lead off from the church,” innuendo the church of * and flolen lead 
« Ff. Ailphage aforeſaid.” The defendant pleaded not guilty 3 ans. Fon 
words, Ante, 107. 114. Poſt. 431. Cro. Car, 418, Stra. 142; 1. Com. Dig. 177, 


after 
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Bx vs after verdict for the plaintiff, it was moved, that the words were not 
many actionable; for they do not import of themſelves what church he 
'T- robbed, nor that he robbed any material church : for the robbing of 

the church is oftentimes ſpoken of ſuch who detain church cuties, or 

the like} and it ſhall not be helped in the ſubſtance by he innuendo 

The pulling of lead alſo from a church, which is fixed to the free- 

hold, is not any felony in itſelf. Wherefore the action lies not. 


And Fenner and WILLIAMs were of that opinion (a). But 
PopfAu, YELVERTON, and T ANFIELD, ? contra; for the words 
are tobe taken according to the common parlance, and to be ſpoken in 
the worſt ſenſe according to common underſtanding : and therefore 
when one faith, Thou haſt robbed a church,” that is, in a feloni- 
ous manner ; and the innuendo ſhews to the Court what church he in- 

tended. And the addition, „ anp thou haſt pulled off the lead,” i; 
a further addition; and not a ſhewing wherein the felony conſiſted 
which he intended. And therefore T ANFIELD faid, there was a 
difference where he ſaid, „Fox thou haſt,” and © AND thou haſt, 
&« c.“ Wherefore it was adjudged for the plaintiff. 

(a) Now, by 4. Geo 2. c. 32. it is fe- church is within the meaning of the act. 


lony to ſteal lcad, c. fixed to any build- 1. Hawk. P. C. 218. 
ing; and it has been adjudged that 4 | | 


Catz 3. Showel againſt Haman. 


Eafler Term, 4. Jac 1. Roll . 


Words aQionz= K CTION FOR THESE WORDS: « Thou haft been in the 
— A « gaol for ſtealing of a pan.” It was held that the action well 
Poſt. 247. ay, although h#doth not charge him with any felony. 


Moor, 401. Cro Eliz. 234 Cro, Car. 268. Sed vide 1. Roll. Ab. 49. Palm. Gr. contra, 1. Com, 
Dig. 186. 188. 2. Wilf. 301. | 


Cast 4. | Brigate againſt Short. 


Eje&tment on a I JECTMENT of a leaſe 21. Oclober, 4. Fac. 1. et quod pſtea, 
22 8 E ſcilicet eodem 21. die Oftob. ann. 3. ſupratitts, he ejected him. 


_ N After verdict for the plaintiff, it was moved in arreſt of judgment, 
2 day 0#, that this ejectment, being alledged to be a year before the leaſe, 1s 
* ann. 3 ſupra» void and ill, and no judgment Sught to be given. 


_ And TANFIELD was of that opinion: for there is not any ſuch 
Ante, 96. year mentioned of de anno 3. Jacobi; and then there is not any year 
Poſt. 312. 662. when the ejectment was, 


2. Bulſt. 29. But Fenner, WILLIAMS, and YELVERTON, ? contra; becauſe 
Gas üs 566. the words are poſtea, ſeilicet codem 21. die Otob. and therefore there 
4. Mod. 198. needed not any year to be mentioned: and the addition of a year 
Ice Carth, 401. which was not mentioned before, and which is repugnant to that day 
which was mentioned, is idle, and ſhall be taken for null; et poſes 
the ſame * ſhall be good enough. Wherefore it was adjudged for 


the plaintiff. 
The 


. 
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1 


The Caſe of Leiceſter Foreſt. Caat 5. 


OTE. This Term all the Juſtices and Barons met at Serjeants The twelve 

Inn to confer of matters upon thefollowing queſtions concern- — 

ing the foreſt of 2 by the king's command; the foreſt being 3 | 

the king's, in right of his dutchy of Lancaſter. _ | W. 
| | 3. Inſt. 125. 1. Bl. Com. 22g. 
FixsT, Whether the owners of woods in a foreſt or chaſe, in the 

hands of a ſubject, may fell them at their pleaſure without licence, 


and keep them incoppiced as long as they pleaſe ? 


SECONDLY, Whether the owners of land within ſuch a foreſt might 
erect lodges for warrens, or keep coneyburrows, or keep ſheep there? , 


TarIRDLY, Whether they who affirm that they have parks within 
ſuch a foreſt by charter or preſcription, which have lain open for forty 
years or more, may now incloſe them, and keep them incloſed as 
parks. 


FouRTHLY, Whether deer coming out of the foreſt into ſuch ink 
cloſed grounds may be killed by the owners of ſuch grounds? 

And upon theſe queſtions, the counſel of both parties being there, : 
FigsT, THEY ALL HELD, that a foreſt may well be in the hands f 0 lg 
of a ſubject, and ſhall be uſed as a foreſt, if the king gives authority laue, but not a 
by expreſs words, for the adminiſtration of juſtice there, and for his che; and both - 
Juſtices to come there: and if ſuch grantee might have commiſſion may be granted 
in ſuch caſes to uſe and have officers of a foreſt, then it ſhall continue 8 5 
a foreſt in the hands of a ſubject ; otherwiſe, without ſuch liberties, , jag. 1 1 3 
it is but a chaſe, being in the hands of a common perſon. And 301. | 
PoPHAM ſaid, that he had ſeen ſuch liberties of a foreſt granted in Manw. 40. 


Palm 60. 92s 
that manner. 12, Co 23. 


SECONDLY, THEY ALL HELD, that in ſuch foreſts or chaſes (be- The capes 
ing in the hands of a common perſon), thoſe who are owners of woods a foreſt or chaſe 
may cut them down at their pleaſure, without licence or view of the woe pr 
foreſters, but yet in ſuch manner as they ought always to leave ſuffi- 990 without 


f notice to 
cient vert for the deer there. foreſter, 1 


4. Inſt. 298. 2. Bl. Rep 927. 
TanpLy, THEY ALL HELD, that they may preſcribe to have Warrens and 
warrens, or to keep ſheep in foreſts, although they were in the 8 
king's hands; but without a ſpecial preſcription it cannot be: reſts may be 
and in ſuch caſe of preſcription for warren, although it had not preſcribed for, 
been uſed for divers years, if he had it by grant, or can prove it — they — 
by preſcription, a non * is no cauſe of forfeiture thereof. But 1 = 
SIR EDWARD CoKe faid, it had been adjudged (a), that the non nen uſer of fairy 
uſer of a fair or market, or courts, or ſuch Ike liberties, wherein markets, or 
the ſubjects have intereſt for their common profit or common —_ by Se 
Juſtice, is cauſe of ſeizure of them: but the non uſer of parks or mb Frog il 
warrens, or ſuch like, which are to the profit only or pleaſure of ſubjeQs have an 
the owner, is not any cauſe of their loſs or forfeiturs, And he ſaid, iatereſt in their 
it was adjudged about 18. Eliz. in the caſe of Lord Hatton in the —_ abt. 
king's bench upon demurrer, that one might well preſcribe to cut (o 1 f. . 


down his woods in a foreſt, being in the king's hands. Which 114 b. 
4. Inſt. 298. F. N. B. 230. 2. Roll. Abr 271. 2. Inſt. 19, 2. Hawk.P.C.114, 
(a) See Mr. Hargrave's note (15) Co. Lit. 118, 


PoPHAM 
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Porn affirmed; but ſaid, it was adjudged otherwife about the 
4h R ſame time in the exchequer.—Alfo they held, that if one hath a war- 
hath free war- ren by charter in all his manor, he may erect a lodge, or make co- 
ren by charter nyburrows in any place of the manor at his pleaſure ; but if he claims 
may erect a Jt by preſcription, he ought to make the conyburrows in fuch places 
— 1 wherein they have been uſed, and not in others. * 
any part oſ the manor ; but if by preſcription, in the uſual places only. 4. Inft. 298. Cro. Car, 311, 
Parks laid open FOURTHLY, They held, that parks being laid open to foreſts for 
to ſoreſts maybe forty years, may yet be incloſed again ; and they may kill any deer 
incloſed again. which come therein. | | 
Foreſts and FirTHLY, That incloſures cannot be in foreſts or chaſes, unlek 
chiſes cannot with low hedges, which may not diſturb the game. And although 
be incloſed: incloſures have been continued for forty years together, if they were 


— — not before, that they may well be deſtroyed and laid open. 


a Sir Drue Drurie's Caſe. 
| In the Court of Wards. 


If the =_ 4 OTE. This Term, in the caſe of Sir Drue Drurie for the 
erg = wardſhip of Sir Robert Drurie, it was reſolved by THE Chnikr 
a diſcharge of USTICES and THE CHIEF BARON, that where the king had a ward 
the wardſbip, and granted it over, andafter the king made the ward knight during 
but not of — his nonage, it was a diſcharge of the wardſhip; but in ſuch manner 
dad become for- Only as if he now came of full age. But it doth not diſcharge him of 
fcired, or been the value of his marriage, or of the forfeiture of his marriage, if he had 
granted over; before given cauſe of forfeiture thereof; for they are intereſts veſted, 
br low. and as things veſted ſhall not be diveſted ; and preſently by his an- 
— — ceſtor's death, he being within age, and in ward, the value of the 
made a duke or marriage is thereby given to the king, and by him transferred over to 
baron. the grantee. And although the ward be made knight, that makes him 
Poſt. 39. quaſi of full age as from that time, and to have al privileges as one 
S. C 6. co 74. of full age; wherefore, until his marriage fatisfied, the grantee ſhall 
2. Inſt. 11, hold the land. But at the common law, before the ſtatute of Merton, 
Co Lit. 222. jf the heir in ward had been made knight, he preſently might have 
a on. entered upon his land; and the land could not be holden for the value 
Plowd. 268. of marriage. But now the lord at his full age ſhall hold the land 
until his marriage ſatisfied; and ſo he ſhall do although he be made 
knight. -And Ge held, that although the heir in 5-0. gh: created 
a duke or baron, yet it will not make him to be out of ward; for it is 
but a dignity to his eſtate, but doth not enable his perſor to do the 
ſervice of knighthood. And it was held by them, that If the heir 
within age be made knight, although he fatisfy for the value of the 
marriage, yet the lord ſhall hold it until his age oftwenty-one 
years, | : | 
, By 12. Car. 2. c. 24. among other con- ges, by reaſon of any tenure ; and all 
ſequences of the feudal tenures, all ward- gifts, grants, charges incident or ariſing 
ſhips, liveries, primer ſeiſins, ouſter-le- are taken away and difchary- 
mains, values and forfeitures of marria- ed. 


The 
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Lord Buckhurſt againſt Sir John Lewſon. . 
In the Court of Wards, = 


T was reſolved by the Two CHIeF Jus ricks and CuIET BA- The king ſhall 
RON, Whereas Sir Malter Lewſon made a leaſe for one hundred = — preju- 
years for the payment of his debts and performance of his will, and vrddip ar b 
after conveyed the inheritance to ſtrangers, and died, his heir being very of the heir, 

within age, and the lands being holden by knights ſervice in capite (a), by reaſon of a 
THAT the king ſhould have the wardſhip or livery, as the caſe re- eee 
quired, by 5 of that particular eſtate ſo created, it being an act 7"? _— 
executed for the payment of his debts: and although the heir hath ment of his 
nothing in this caſe, yet the king ſhall not be prejudiced of that which debts, 
is due to ham. x | 6. Co. 75. 

| Co. Lit. 78. 10. Co. 83. 
| SECONDLY, They held, Whereas Sir Walter Lewſon conveyed A conveyance 
his land to Mary Curſon, the wife of Mr. Edward Sactvile, being to a mere culla- 
the daughter and heir apparent of his ſiſter, which fiſter is now heir — pc 
to him, THAT this conveyance is not within the ſtatute of 32. Hen. 8. c 1. or 34. 
8. c. 1. or 34. Hen. 8. c. 5. to intitle the king to any part of the Hen. 8. c. 5. 
land, becauſe it is a mere collateral line: alſo his ſiſter ſurvived him, 6. Co. 75. b. 
ſo the daughter of his ſiſter was not his heir, and ſuch conveyance is 77. 4. 


out of the ſtatute of Maribridgte. 


TaiRDLY, They held, that if the grandfather enfeoffed the eldeſt & conveyance 
ſon of the father, or made a 3 to his grandchildren, the father — KV 
being dead, that it is within the ſtatute clearly, becauſe it. is in rectä his grandehil- 
lned; and the father being dead they are in loco parentis, and the ſame dren, the father 
care and affection which was intended to be to their father extends to beintꝭ dead, is . 
his children. But peradventure if in ſuch caſe, at the time of ſuch — 
conveyance made, the father were alive, and after died in the life of and e, 
the grandfather, it had been within the equity of the faid ſtatutes, Co. Lit . 


becauſe they are heirs to the grandfather. Dyer, 181. 250. 


But if, after ſuch a conveyance made, the grandfather dies, and the S. gs. in ſuch 
farher ſurvive, whether this conveyance be within the ſtatute of 34. 2 conveyance, if 
Hen .8, c. 5. was doubted; and Draper's Caſe in this court was cit- 2 68 
ed, for the wardſhip of Boyer, the ſon of the daughter of Draper, to time of th, = 
waom Draper had conveyed his land, and died; and his daughter and ver. 

heir (the mother of Boyer) ſurviving him, it was reſolved that he 


ſhould not be in ward. 
(a) See 12 Car 2. e. 24 Ante, 156. 


OQ 42 * 5 — e _ _—_ 2 


James Piers again William Gore. | Cans. 


CTION FOR WORDS, for calling him * Thief.” The re- In an a&ion for 
cord of niſi prius was, © guid prædictus WILLIELMUS dixit de words; if the 

prefato JAcoBo hæc ſcandaliſa verba ſequentia : He (prefatum declaration tate | 
WILLIELMUM innuende, where it ſhould be Jaconum) is — 
tief.“ The jury found the defendant guilty de interius ſpecifiratit- au nit 
This fault being now ſpied, and not before, it was moved in ar- ſhall ba amend- 
reſt of judgment, though no judgment can be given upon this ver- 2 — 


ict. — And of that opinion was Tax FIELD, becauſe the verdi is — — 33S 


Cro Car, 278. Cowp. 425. Dougl. 116 1. Term Rep. 782. 
4 | given ' 
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Jaurs Prexs given according to that record; and if there ſhould be any amend. 
* ape ment, it would alter the verdict, which ought not to be in any caſe.— 
Gonk. And although the roll in court and the bill upon the file were ſhewn 
to be good, yet it could not be now amended after verdict.— But 

' Popyam, YELVERTON and WILLIAMs (abſente FENNER) held, 

that it is very well amendable : for when it is ſaid at the firſt, gu 

dixit de ead. Jacoso hec Anglicana verba, He (prefatum W1LL1- 

ELMUM innuendo), this © innuendo WILLIELMUM” is void; and 

it is an apparent miſpriſion, &c. Wherefore it is well amendable, — 

Rule was given accordingly, and the plaintiff had judgment. 


Carr 9. Colvile againſt Parker. 
A conveyance INFORMATION upon the ſtatute of 27. Eliz.c. 4. of fraudulent 
ſhall not. be conveyances. Upon evidence to the jury, TANFIELD cited it 


' fraudulent, if it to be adjudged in one Moodie's Caſe, where one after marriage vo- 
en ler, Iuntarily aſſigned a leaſe of years gugſi in jointure for his wiſe, and 
non it took the — and afterwards fold it to one who had not any notice 
was concealed of this conveyance, thit it was within the ſtatute, although at firſt 
and ſecretly it was not made upon truſt to be revoked, nor any claufe of revoca- 
. he tion therein, becauſe it vas a voluntary conveyance at firſt, and ſhall 
1. Vent. 194. be intended fraudulent at the beginning: but if at the time of the 
1, Sid. 134. marriage or afterwards, by reaſon of a portion given by his wife's 
2. Com. Dig · friends in recompence thereof, and for a proviſion for the mainte- 
— in Ch. nance of his wife, he had made an aſſignment of ſuch a leaſe to his 
101.425. Wife's friends, and had afterwards taken the profits thereof (as in rea- 
2, Chan, Caſ. ſon he ought during his life), and then had fold that term, yet it had 


2 8 been within the ſtatute. 
ports, 121. 2. Bl. Rep. 1021. Cowp. 434. 705. Dougl 7 6. 


case 10. 7 Harris again Dixon. 
Words aQiona- CTION FOR THESE WORDS, * Thou haſt procured one 


TY © Smith to come thirty miles to commit perjury before my 
* 1 lord of ] incheſter, and haſt given him ten pounds for that pur- 
3 hy: poſe.” After verdict, it was moved in arreſt of judgment, that an 
action lies not for theſe words, becauſe it is not alledged that he com- 
x. Com. Dig. mitted perjury, nor that the Biſhop of Wincheſter was ſuch a perſon 
x78. See fame before whom perjury might be committed; nor that it was in an 
- + oj court, ——Szd non allocatur; for it is a great imputation, and 
1. Roll. Ab 5x. be intended in the worſt part. Wilereforę it was adjudged for the 
See alſo Walmſ- plaintiff, | | 
ley v. Ruſſell, 6. Mod. 201. where it is cited both-ways. 3. Bac Abr. 814. 4. Bac. Ab. 485. 


c Ir, | Blyth againſt Topham. 
An action will CTION ON THE CASE; for that he digged a pit in ſuch 2 
not lie for dig- common, by occaſion whereof his mare, being ſtraying there, 


ging a pit in a fell into the ſaid pit and periſhed. | 


— . The defendant pleaded not guilty, and it was found for him. 


a fray mare tumblcs in and periſhes. 1. Roll. Abr. 88. Co. Lit. 56. a. 137. a. 197. b. 


The 


, 
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The plaintiff, to fave coſts, now moved in arreſt of judgment upon Bryra 
the verdict, that the declaration was not good; for when the mare 2 
was ſtraying, and he ſhews not any right why his mare ſhould be Ps 
in the common, the digging of the pit is lawful as y_ him: cro. Car. 545. 
and although his mare fell therein, he hath not any remedy ; for it is 175. | 
damnum abſque injurid : wherefore an action lies not by him.—— _ 284. 
Tae WHOLE COURT was of that opinion. It was therefore ad- cy = I 
judged upon the declaration that the bill! ſhould abate, and not upon , Com.Dig. — 


the verdict (a). FS | Onſlow's N. P. 
(a) Sed vide Moor, 625. Hob 219. Cro. Car. 175. Sayer's Coſts, 77, 78. 2 Ter Rep. 669. 


Banning againſt Fryer. G 


words, vel his fimjlia, &c. The defendant was there con- in the ſpiritual 

mned, and coſts taxed to 18]. Upon a 1 an excommuni- A 2 
cato capiendo iſſued; and before it was returned, or he taken, a gene- will not dif- 
ral pardon was publiſhed. Afterwards he was taken by virtue of an charge che coſts 
excommunicato capiendo, and being thereupon brought to the bar by an F oft. 212. 
| habeas corpus, it was prayed that he might be diſcharged ; for the Cr. Car. © 

pardon diſcharges the matter of contempt, and then the impriſon- 199. ; 
ment thereupon is diſcharged, But it was reſolved, that this taxation 5. Co. S1. 
of coſts, being for the plaintiff's benefit, is not diſcharged by — 504. 
pardon, and by conſequence the excommunication thereupon 1s not * = 


diſcharged, for that depends upon the principal; wherefore he was Burr. 2460. 
2.Bac .Abr. 804. 
I. Ter. Rep. 


| 103. 2. Term Rep 369. 
And in this caſe they held, although the libel was, that he ſpake In the ſpiritual 
thoſe words, vel his ſimilia, &c. which is not good at the common court, libel for 
law, yet the ſpiritual court uſing that manner, the courſe of the com- wn ke 
mon law ſhall not controul it, nor ſhall ſay that it is void. 3 ; 


A LIBEL was ſuedin the ſpiritual court, for that he ſpake theſe If coſts are taxed 
E 


remanded. | 


Doctor Atkins again Gardener. dae „% 


CIRE FAclAs upon a judgment in debt upon the ſtatute The ſucceſſor 
14. Hen. 8, c. 5. by Doclor * hton, preſident of the College to the preſident 
of Phyſicians in London, He died before execution had; and there- ho College ot 
upon the ſucceſſor brought a ſcire facias to have execution. It fs 
was thereupon demurred, becauſe the ſcire 3 ought to be brought /acia: on a 
by the executor or adminiſtrator of him who recovered, and not by judgment | 
the .ſucceſſor.—But upon hearing of the record, without argument, TT: by | 
THE COURT held, that the ſucceſſor might well maintain the ac- 1 hs 
tion; for the ſuit is given to the College by a private ſtatute z ang 
the ſuit is to be brought by the preſident for the time being; “. Roll Abr. 
and he having recovered in right of the corporation, the law 18 l 
ſhall: transfer that duty to the ſucceſſor of him who recovered, Cro. Car, 786. 


and not to his executors; and the action being brought, for that he Ld. Raym. 153. 
: 2. : 
: - Mod. 353. 
practiſed 


* 4 n 
; | N 
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| | ATxzins practiſe phyſic in London without licence of the College of Phyſicians, 
again? againſt the ſtatute of 14. Hen. 8. c. 5.—Wherefore it was adi 
|; — for the plaintiff. W : | achudged 


CaAsE 14. 8 | Smith againſt Malings. 
On an e EPLEVIN » The defendant avows for rent of twen d 

_—_— n reſerved upon a leaſe for years of eighty acres of ar fans by 
plaintiff plead dne {a/tings, and conveys the reverſion to himſelf, | 


Diction of part The plaintiff ſhews, that ſixty acres of thoſe eighty were evicted 
1 by elder title; and therefore demanded 1 e — de- 


muſt ſhew bow fendantavows for the entire rent. 
Wrong The defendant thereupon demurred, becauſe the plaintiff ought to 


1 have ſhewn how much of land in value was evicted, and what part 
onght to be ap- remained ; for the rent is not apportionable according to the quantity, 


portioned. but to the value of the land evicted. 
Sed quere. Vi | F 
Co. Lit. 148. PoPHAM and T ANFIELD were of that opinion, and that the plain- 


x. Vent 276- tiff on his part ought to ſhew the value of the land fo evicted, and how 
_— * 780, the rent gs to be apportioned, and what part remained, and to 
8 Rep: tender it : for what the value is, and how the apportionment ſhould 
198. be, are both in his notice; and becauſe he hath not done fo, the plea 
is ill in all. | 
Porn ſaid, if the leſſor take a furrender of part of the land, 
there ſhall be apportionment ; and there the leſſor in his declaration in 
debt, or in avowry for it, ought to ſhew the apportionment, and de- 
mand that which is due for the remainder ; for it lies as well in his no- 
tice as in the leſſee's: but of an eviction peradventure he may not 
have cognizance; wherefore he who pleads it ought to ſhew the va- 
lue thereof, and the apportionment. | 
But WiLLI1ams held, that the leſſor ought, in his avowry or de- 
claration, to ſhew the apportionment ; for he ought to take know- 
ledge of the eviction, and of his own title: and he ſaid, it was lately 
ſo adjudged in the common pleas, in Moyle v. Ewer (a). Where- i 
fore the other Juſtices did not ſpeak thereto, but wauld adviſe, E * 


adjournatur. | WI 
(a) Cro. Eliz. 771. Sce 11. Geo. 3. c. 19 f 22. Ante, 44. 5. / 


Caen 15. Sir Richard Champernow again Sir William Godolphin. awa 
Michaelmas Term, 4. Fac. 1. Roll 259. | 


In a writ of RROR to reverſe a fine-levied by Charles Earlof Devon, and for t 
228 ee, , brought the writ as couſin and heir of the Earl of Devon ; and 05 
ry forthe aſſigns the errors, and brings a ſcire facias ad audiendum error, 1 


intiff to ſhew and doth not ſhew in either of the ſaid writs how he was couſin to 
title, except the ſaid exsl. For this cauſe the defendant pleaded in abatement 
— 9 of the writ. It was thereupon demurred in law; and aſter 1. 
— — in tall, enn Ante, 86. Co. Ent. 320. 2. Bac. Abr. 187. 
gumem 


RO 
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gument b DopDerIDGE for dhe plaintiff, and by SIx FRANCIS Ba- Caaurmwow 


con for the defendant, 1 58 oY x, 
Tu Cour reſolved that it was good enough, without ſhewing _ 

how in the writ of error, or in the ſcire facias; for the one is but a 

commiſſion to hear the errors, and needs not ſuch certainty ; the 

other is but a writ founded thereupon; 'and therefore how couſin 

needs not to be ſhewed in the writ; nor is it requiſite that the title 

be ſhewed therein, unleſs it be in a ſpecial caſe, varying from the 

common courſe ; as where a ſpecial heir in tail brings a writ of error, 

or he in the remainder, becauſe he is to entitle himſelf, he ought to 

ſhew ſpecially how couſin, or how he hath the remainder ; but other- 

wiſe not. And although in ſome ſuch writs it is ſhewn how couſin, 

as in Venner's Caſe, and is good enough, yet it is not of neceſſity; 

and the omitting thereof is no cauſe of abating the writ. Vie 33. 

Hen. 6. pl. 54. 34. Hen. 6. pl. 44. 38. Hen. 6. þl. 17. and see 23. Pliz: 
pl. 39. 45. Edw. 3. pl. 25. Bk. of Ent. 272. Wherefore it was c. 3. . 2. and 
adjudged accordingly. And afterwards the defendant anſwered to the 0. & 11 Wil. 
errors aſſigned, in nullo eft erratum. | n 


Comyn againſt Kyneto. | Cat 16. 


Vide Ante, Page 150. 


HIS caſe was moved again, and another error was aſſigned, Be- If a di/ringas 
cauſe the venire facias was awarded in the time of queen be awarded in 
Elizabeth, and a diſtringas thereupon ; et pro defectu juratorum, an =_y — 42 
alias diſtringas was awarded in the time of the king, which is gud PIE IN 1 
diſtringat jurat. nuper ſummonit. in curid noſtra ; whereas it ought to Ar ingas, being 
have been in carid nuper regin. : and by virtue of this writ a trial was teſted in the 
had by the fame jurors, with a decem tales awarded de circumſtantibus cg * — 
(which authority is given to the Juſtices by 5. Elz. c. 25.). And pre Jamal, 
or this cauſe it was argued at the bar, that this trial was erroneous z in curia re, 
for the ſheriff had not any authority by this writ to diſtrain any but Jet the error is 
thoſe who were ſummoned in curid regis, and there are not any en 
ſuch; wherefore the writ is ill, and the trial thereupon erroneous. Poſt”; = 
WILLIAMS was of that opinion; who relied upon the caſe of Knowls 
v. Beckinſhaw (a), where a venire facias being awarded in the com- 3: Mod. 78. 
mon pleas, and returned in the time of queen Elizabeth, and an 8 
habeas corpora, and an alias habeas corpora, pro defettu juratorum, Was xs, 9 
awarded in the time of the king who now is, which was, quad hab. 

3 Jurator, nuper ſummonit. in cur. noftr, et apponat eis decem 
tales; and trial being had in banco, and judgment thereupon, it was 
for this cauſe reverſed. Another precedent was cited at the bar, of a 
Julgrent given in, the exchequer-chamber betwixt Goodwin and 
Others, concerning the ſchool at Bury, where a venire ſacias was 
awarded in the time of the queen, and a diſtringas with niſi prius in 
the time of the king, reciting, * guod diſtringat jurat. nuper ſummonit. 
. 'n curid noſtra;” whereas in truth there had not been any ſummons 
i curid of the king, but of the queen only, and trial thereupon; and 


udgment in this court: and for this cauſe error aſſigned and reverſed, 
BY | (a) Ante, 89- 
CRO, jAc. M WILLIAMS 


9 
Pg 
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ATzxs practiſe phyſie in London without licence of the College of Phyſici 
—_ Againſt the ſtatute of 14. Hen. 8. c. 5. Wherefore it was adjudget 
" forthe plaintiff. | 1 5 


cast 14. | Smith againf Malings. 
On an o EPLEVIN. The defendant avows for rent of twenty pounds, 
for an entire reſerved upon a leaſe for years of eighty acres of land, made by 


reut, if the | , 
plaintiff plead dne Haſtings, and conveys the reverſion to himſelf, 


| eviction of part The plaintiff ſhews, that ſixty acres of thoſe eighty were evicted 


| ofthe land? by elder title; and therefore demanded judgment, becauſe the de. 
muſt ſhew bow fendant avows for the entire rent. | 


- much in value The defendant thereupon demurred, becauſe the plaintiff ought to 


_—_— — have ſhewn how much of land in value was evicted, and what 


ought to be ap- remained; for the rent is not apportionable according to the quantity, 
portioned. N but to the value of the land evicted. 


8 Le. — PoPHAM and T ANFIELD were of that opinion, and that the plain- 
x. Vent 276- tiff on his part ought to ſhew the value of the land fo evicted, and how 
| _ or 77 1. the rent ought to be apportioned, and what part remained, and to 
GER Rep: tender it : for what the value is, and how the apportionment ſhould 
x be, are both in his notice; and becauſe he hath not done fo, the plea 

is ill in all. Te” 
PoPHAM ſaid, if the leſſor take a furrender of part of the land, 
there ſhall be apportionment ; and there the leſſor in his declaration in 


debt, or in avowry for it, ought to ſhew the apportionment, and de- 


8 mand that which is due for the remainder; for it lies as well in his no- a 
tice as in the leſſee's: but of an eviction peradventure he may not 7 

have cognizance; wherefore he who pleads it ought to ſhew the va- 0 

lue thereof, and the apportionment. . 

But WILLI Aus held, that the leſſor ought, in his avowry or de- ; 

claration, to ſhew the apportionment ; for he ought to take know- { 

ledge of the eviction, and of his own title: and he ſaid, it was lately * 

ſo adjudged in the common pleas, in Meyle v. Ewer (a). Where th 

fore the other Juſtices did not ſpeak thereto, but wauld adviſe. E ſuc 

adjournatur. | W 

(a) Cro. Eliz. 771. Sge 11. Geo. 3. c. 19 f 23. Ante, 44- 9. 

mo 

| : hab 
Cat 15- Sir Richard Champernow again Sir William Godolphin, aw: 
corg 

Michaelmas Term, 4. Fac. 1. Roll 259. — 

In a vrit of RROR to reverſe a fine levied by Charles Earlof Devon, and juds 
228 reverſe brought the writ as couſin and heir of the Earl of Devon ; and 055 
. — — Þ aſſigns the errors, and brings a ſcire facias ad audiendum errorti 8 


rap" iff to ſhew and doth not ſhew in either of the ſaid writs how he was couſin to 
title, except the ſaid eacl. For this cauſe the defendant pleaded in abatement 
whereiti® of the writ. It was thereupon demurred in law; and aſter v. 
brought by a | 

ſpecial heir in tail, or by a perſon in remainder. Ante, 86, Co. Ent. 320. 2. Bac. Abr. 187. 


Cowp. 623. 
gument 


R 
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ent by DoDERIDGE for Me plaintiff, and by Sir FRANCIS BA- Craurmuow 

Gon fo the defendant, 5 ay 
| | | DOLPHIN, 

Tux CouRrT reſolved that it was good enough, without ſhewing 
how in the writ of error, or in the ſcire ſacias; for the one is but a 
commiſſion to hear the errors, and needs not ſuch certainty ; the 
other is but a writ founded thereupon; and therefore how couſin 
needs not to be ſhewed in the writ : nor is it requiſite that the title 
be ſhewed therein, unleſs it be in a ſpecial caſe, varying from the 
common courſe ; as where a ſpecial heir in tail brings a writ of error, 
or he in the remainder, becauſe he is to entitle himſelf, he ought to 
ſhew ſpecially how couſin, or how he hath the remainder ; but other- 
wiſe not. And although in ſome ſuch writs it is ſhewn how couſin, 
as in Venner's Caſe, and is good enough, yet it is not of neceſſity; 
and the omitting thereof is no cauſe of abating the writ. Vie 33. 
Hen. 6. pl. 54. 34. Hen. 6. pl. 44. 38. Hen. 6. pl. 17. and See 23. Eliz 
pl. 39. 45. Edw. 3. pl. 25. Bk. of Ent. 272. Wherefore it was c. 3. f. a. and 
adjudged accordingly. And afterwards the defendant anſwered to the '* K 11 Will, 
errors aſſigned, in nullo eſt erratum, | 1 


Comyn againſt Kyneto. e eee 


2 Ante, Page 150. 
T's caſe was moved again, and another error was aſſigned, Be- If a didringas 
it 


cauſe the venire facias was awarded in the time of queen be awarded in 

zabeth, and a diſtringas thereupon ; et pro defettu juratorum, an the time of the 
alias diſtringas was awarded in the time of the king, which is quod 3 Go 
diftringat jurat. nuper ſummonit. in curid no/trd ; whereas it ought to di/fringas, being 
have been in curid nuper regin. and by virtue of this writ a trial was teſted in the 
had by the ſame jurors, with a decem tales awarded de circumſtantibus tuns of the ſue- 
(nn authority is given to the Juſtices by 5. Eliz. c. 25.). And n 
or this cauſe it was argued at the bar, that this trial was erroneous; in curia ra, 
for the ſheriff had not any authority by this writ to diſtrain any but Vet the error is 
thoſe who were ſummoned in curid regis, and there are not any nendable. 
ſuch; wherefore the writ is ill, and the trial thereupon erroneous.— * 
WirxIAus was of that opinion; who relied upon the caſe of Knoblt _ 
v. Beckinſhaw (a), where a venire facias deing awarded in the com- 3: Mod. 78. 
mon pleas, and returned in the time of queen Elizabeth, and an * 136.138. 
habeas corpora, and an alias habeas corpora, pro defettu juratorum, was hs 5 Ons 
awarded in the time of the king who now 1s, which was, guod hab. He 
corpora jurator, nuper ſummonit, in cur. neſtr, et apponat eis decem 
tales and trial being had in banco, and judgment thereupon, it was 
for this cauſe reverſed. Another precedent was cited at the bar, of a 
Judgment given in, the exchequer-chamber betwixt Goodwin and 

thers, concerning the ſchool at Bury, where a venire facias was 
2 in the time of the queen, and a diſtringas with ui prius in 
* time of the king, reciting, “ guod diſtringat jurat. nuper ſummonit, 
n curid noſtra;” whereas in truth there had not been any ſummons 
u curid of the king, but of the queen only, and trial thereupon; and 


Judgment in this court : and for this cauſe error aſſigned and reverſed, 
(a) Ante, 89 | 
CRO, JAC, > WILLIAMS 


U 
4 
k 
k 
4 
a ' 
© 
o 
N 
N 
bl 
* i} 


—— —— 


- — 2 i 2 = —_—_ 
— — — T7 — * © ro —— . ——— 

n * SIS = Se G 
—- — = — 4 
- I. E 1 IS — * .* C2 

At * 2 
Pe. 1 1 2 4s . * — * N 
—— _— — — — _ 


— 


* 2 


—— . = 


— 


Bb 
ö 
it 
9 


— 
—— — - — 


J 


162 Faſter Term, 5. Jac. 1. In B. R. 


Cour WILLIAus held fo here, and that there was not any difference be. 
Kr twixtthe caſes, 1 N 
; But PoPpRAM, FENNER, YELVERTON, and TANFIELD, held, 
that this writ is well amendable, the trial good, and the judginent not 
erroneous : and there is great difference betwixt the two ſaid cafes 
which had been adjudged, and this caſe; and that the ſaid caſes are 
good law: for inthe firſt, the hab. corpora is of jurors ſummoniti in 
curid noſtra ; et quod ad illos apponat decem tales; ſo the ſheriff had not 
any authority apponere decem tales, but to the jurors firſt ſummoned 7 
cur. regis, and there was not any ſuch ; ſo as what the ſheriff did was 
without any warrant, and the trial thereupon erroneous: but it is 
not here commanded in the writ to apponere any tales to the jury firſt 
ſummoned, and fo a great difference. The and caſe is (a) of a 
diſtringas with a niſi prius, which is a ſpecial authority to the Juſ. 
tices ; who being Juſtices by that ſpecial common, and not having 
authority to take any jury, but ſuch which was ſummoned before in 
curſd regis ; there being none ſuch, the trial therefore by another 
jury was erroneous. But in this caſe, the Juſtices of Durham are 
original judges of the whole record, and had the record before them 
at the time of the trial : and the roll being good, is a ſufficient war- 
rant to them for the trial; and the writ being variant, it might be 
amended there, and ſo may be well amended here: and although the 
trial is there by part of the tales, yet that tales was awarded and return- 
ed by command of that court, and view of the roll, and not upon the 
writ ; wherefore it is good enough. And there have been divers 
precedents that amendment ſhall be of ſuch judicial writs after the 
trial, to make them accord with the roll, when that is well made, as 
in this caſe it is, | 
And therefore TANFIELD cited Short v. Kelyar (b) where a venir, 
Facias bare teffe on the Sunday, and, after trial, it was amended.— 
And Gonnel v. Bradiſp (c), where a venire facias bare teſte out of the 
Term, and, being aſſigned for error, was amended, and made to ac- 
cord with the roll, and the judgment affirmed. And he cited a third 
precedent, but remembered not the names, where a diſtringas was 
awarded Jong time after the trial ; yet the roll being good, it was 
amended.— And ſo they all held here, that it was amendable, and fo 
awarded; and the judgment was affirmed. 


(a) Cro. Car. 278. (5) Moor, 684 Cro, Eliz. 183. (=) Cro. Elia 203. Moor, 463. 


Cavt 13. | Dame Moriſon again Cade. 
Hilary Term, 4. Fac. 1. Roll 1153. 


« I have had CTION FOR WORDS. Whereas ſhe was a widow, and 
« the uſe of her in communication with the Earl of Kent abgut her marriage; 
body,“ are t the defendant ſaid, „ASK Or had reported, that he had had 


_— is « the uſe of her body” (innuendo, that he had carnal copulation with 
ſpoken by way her ), UBI REVERA he never made any ſuch report: and ſhews, 
Treat; bet it that the Earl of Kent and others were ſuitors to her for marriage, 
muſt be aver- . 
red that no ſuch report was made. Poſt. 407. 1. Roll Abr. Bulſt. 225. 2. Lev. $2. 277. 
March. 8. 4. Bac. Abr 507. 510. * | 

| and 


* 
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and by reaſon of that ſcandal deſiſted his ſuit, The defendant pleaded | Monieo,, 
not guilty, and found againſt him to two hundred pounds damages. 7 


And it was moved in arreſt of judgment, that the words were not 7: Term. Reps 
dionable; for the firſt words may have a good intendment, as a phy- | 
ſician may have the uſe of her body, &c. and the iunuendb cannot alter 


the words. | 


Sed non allocatur ; for the words in themſelves cannot have any AL 
reaſonable conſtruction, and they ſhall be taken according to the 

uſual and common ſenſe of them, which is very ſlanderous to a lady | | 
of ſuch reputation: wherefore it was adjudged for the plaintiff, —And | ; 
this judgment was afterwards affirmed on a writ of error. 781 


The Earl of Northumberland againſt Byrt. Car 8. 
Mic baclma⸗ Term, 4. Jac. 1. Roll 1 | 82 


CTION on the caſe for ſlandering his title. WHERE As Henry If one man. 
Earl of Arundel was ſeiſed of the manor of Hazelbert Brian in knowing ano- _ - 

fee, and gave it to Henry Earl of Northumberland in tail, which de- ber to be in 

ſcended to the plaintiff: AND WHEREAS the defendant was a cuſ- — 

tomary tenant for life of a meſſuage, and certain land, parcel of the eſtate, — 

manor; and the plaintiff was in communication with one Powton the A leaſe is ſub- 

1 February, 1. Fac. I. to make a leaſe of that land for years to fiſting of it, a 

him, to commence after the defendant's eſtate for life was determin- ns ay mr 

ed; for which the ſaid Powton agreed to bargain, and there and then title to n 

offered for it five hundred pounds: that the defendant knowing leaſe, an aRQion 

thereof, and intending to hinder that bargain, and to ſlander the 5 ener art - 

plaintiff's title, ſpake theſe words upon the firſt of March, 1. Fac. 8 E 0 

1. The late Earl of Arundel, lord of the manor of Haz. did make 427. 9 

« aleaſe of my tenement in Haz. to one Mr. Staughton for ſixty years, * Leon 113, 

« to begin after the expiration of my cuſtomary eftate, &c. and the Bay K. 

« fame 15 a good leaſe;” whereas in truth and in fact, the faid Earl ef y — — 

Arundel did not make any ſuch leaſe: by reaſon of which words, 4 Co. 18. 


neither the ſaid Powter, nor any other, would give him ten ds Allen, 3. 
for the ſaid leaſe. 4 i wy "IR 4. Bac Abr. 


The defendant juſtifies, for that Henry Earl of Arundel, before the 496. 
gift alledged to be made to the plaintiff, made ſuch a leaſe to Stoughton 


for lixty years, and that Stoughton conveyed that leaſe to him: where- 
fore he in maintenance of that title ſpake theſe words. 3 


The plaintiff replies, „ De "on tort demeſue ſans tiel cauſe;“ and iſ- 
ſue _ and found for the plaintiff to his damage of one hundred 
It was now moved in arreſt of judgment, FixsT, That the 

plaintiff alledgeth his communication of the bargain with Pototon, In flander of 
to be 1 February, 1. Fac. 1..and ſhews thoſe words to be ſpoken * wa _— 
I March, I. Fac. 1. and doth not ſhew the communication of ſalcof the eſtate, 
the bargain to be continuing 1 March, 1. Fac. 1. otherwiſe there if it be alledged 
is not any cauſe of action.— Sed non allocatur; for it ſhall be in- _ the defen- 
tended continuing : for when it was alledged, that the defendant, — HR 


all be intended tha icati : words, it | 
Roll. Rep. 244. t the communication continued. Poſt, 222. 484. Cro. Eliz. 197. Cro. Car. 100 


M 2 knowing 


es 
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The Earl ot knowing it, ſpake theſe words to the intent to hinder him of his 
8 bargain, and that by reaſon of thoſe words the ſaid Powten would 
again not proceed in that bargain, and that the bargain continued until the 
Byxr. ſpeaking. | | 
In lander of ti- SECONDLY, That the words in themſelves, without an innuendi, 
tle that © ear of are not certain, nor do they import any ſlander ; for they are « the 
* Arundel,” had « late Earl of Arundel, ſome time lord of the manor, FA make a 
3 _ - cc leaſe of my tenement, &c.“ and he doth not ſay, that Henry Ear] 
por” bout an Arundel made the leaſe, nor when he made it. And if any other 
innucnde,to Earl of Arundel made the leaſe, or if he made it after the gift in tail 
mean the earl it is not material, —Sed non allocatur; for it ſhall be intended in the 
mentioned in yorſt part, and according to his intent, which he ſpake when he aid 


1 and affirmed it to be a good leaſe. 


Cro. Eliz. 429. Jones, 194. 1 Com Dig. 197, 198. Cro. Car. 136. 
ddr of THIRDLY, That he juſtifying the words by reaſon of the aſſign. 
title, ifthe ment of the leaſe, and in maintenance of his own title, an ation 
words import lies not.— ed non allxcatur; for in his words he doth not ſhew 
that the eſtate that he ſpake them for himſelf, and in maintenance of his own 
had been con- EP : 

veyed to A. the title; for it is lawful for every one to ſpeak in countenance and 
defendant can- maintenance of the title which he claims: but the words in them- 


— — to be puniſhed for them (they being falſe as is pretended), he cannot 
he ſpoke in excuſe himſelf by entitling himſelf, when the words at the firſt 


1 2 not import as much; and he now cometh too late to juſtify him- 


Moor, 410. 

4. Co. 18. Cro. Eliz. 197. 4. Burr. 2422. 1. Salk, 14. 4 Bac. Abr. 496, 497. 
D. fon tort, We. | FovRTHLY, the iſſue, De ſon tort demeſne abſque tali cauſa,” 
is a good reply is not good: but he ought to traverſe the leaſe, being ſpecial matter 
to a juſtification pleaded. — Sed non allocatur; for the iſſue is apt . to draw that 


Nn. in queſtion: whereforc it was adjudged for the plainti 
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——— - 


— 


Alington againſt Vearkner. Carat, 
Eafter Term, 4 Tac. 1. Rol! | 
EBT upon a conditional obligation. Whereas he by indenture A plea to a 
bargained and fold ſuch an advowſon to the plaintiff and his condition to in- 
heirs; if he acquitted, diſcharged, and ſufficiently ſaved harmleſs the demniſy, muſt 


plaintiff from all bargains, incumbrances, charges, c. that then, ene 2 


c. The defendant pleads that he ſaved harmleſs the plaintiff and Poſt. 340. 363. 
| the advowſon from, Cc. as in the condition. And it was there- 503. 634. 
upon 8 becauſe he did not expreſs how he diſcharged, Cc. «a 
which ought to be particularly ſhewn.—And ALL THE COURT cro. Car. 253. 
was of that opinion. Wherefore, without argument, it was ad- March, 200. 
judged for the plaintiff, 22. Edw. 4. pl. 40. 18. Edw. 3. Moor, 857. 


« Bar.“ 237. Go = Eliz. 477. 


Dougl. 50. Lut. 428. 


Tymperley againſt Coleman. 3 
arg FACIAS upon bail. The defendant .pleads, That the Bail may ſur- 


principal was dead before that ſcire facias was brought. And render the prin- 
upon motion THz Cour held, that THAT without more is not any 1 
plea; for if once upon a capias & non eff inventus be returned, the firſt [cire facias 3 
recognizance is forfeited, becauſe there was default in the party,— but a TIA of 
And although it be uſual, if the principal render his body upon the his death be- 


firſt ſcire faczas, to accept it, yet that is of grace, not of neceſſity ; Meng ph 


therefore the death at the time of the ſcire facias — 1 is not mate- . and the 
rial, if he were alive at the time of the capias returned. Whereupon iſſuing of the 


r intiff. | ſei. fa. will 
adjudged for the plaintiff, non dit 

them. Ante, 97. 109. 1. Roll. Abr 336. 450. Stiles, 324. Moor, 776, Hob. 210 1. Jones, 139. 

2. Jones, 228. Ld. Raym. 156 4 Burr. 2134. Stra. 511. 1. Wilf. 270. 1. Bac. Abr. 216. 

2. — A; Dougl. 45 2. Term Rep. 576. See 1. Comp. Prac. 66. Impey's Inſt. Cler. 409. 

3. 1360. 


Johnes again/t Williams. Cat z. 
Tas + of goods, and converting them. The defendant The gefendant 


pleads © fale in market, whereby he juſtifies the converſion. in treuer mult 
—And it was held to be no plea, becauſe it amounts but to the ge- plead — ge- 
neral iſſue. - And ruled accordingly, that, if he did not plead, a nibil gert! fue, 


n ns — 


Cro, Eliz, 262.485. Cro. Car. 157. Hob. 187.129. 1. Sid. 106. 1. Keb. 305, 10. Co 95. 
Rep 13. 1. Leon. 178. 2 Salk, 654. Stra. 651. Barnes, 439. 4. Bac. Abr. 62, 63. 3. Term 
« 750. | | 
Memo- 


— + 2 


= Ea — 2 — 
3 2 


r 


I. Roll. Ab. 475. 


— 


| An ejectment JECTMENT on a joint leaſe by two. Upon not guilty, 2 


| tainedonajoint common: and, Whether he might declare of a joint leaſe or not } 
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Memorandum. 5 
Thedeath of dir PON Wedueſday the tenth of June, this Term, SIR Jo 
a AH ter cr Fuſtice of the Hag bench, departed 4 
6. Co. 75 2. being a moſt reverend Judge, and a perſon of great learning and in- 
tegrity. | 
Car 4: Mantle againſt Wollington. 


cannot be main- ſpecial verdict was found, That the two leſſors were tenants in 
leaſe by tenants ; 
in common, was the queſtion. | 
Ante, 83, FENNER, YELVERTON, and T ANFIELD, held, that the decl;. 
Ld, Ray. 404. ration was ill; for he ought to have declared upon ſeveral leaſes of 
Moor, 682. their ſeveral parts. 
Co.Lit.45. 200. 6. Co. 14. Poph. 37 I. Burr. 329. 1. Term Rep. 759. I. Show 342. 2. Will 
232. 2. Stra 1:81, Ld. Ray. 726 26 

| But W1LLIAMs conceived it to be well enough. 
E. If accep- The matter in law intended to be found was, A copyholder com- 
tance of rent mits waſte ; the lord afterwards accepts of the rent: Whether that 


bars entry for ſhould bar him to enter for the forfeiture? But no reſolution was gi- 
forfeiture of n . 8 
copyhold ? ven therein. 


Cowp. 243. Dougl. 50. + 
Cast 5. Lo againſt Sanders. 

| Trinity Term, 4. Jac. 1. Roll 354. 
Is what cafe CTION FOR THESE WORDS : « Thou haſt ſtolen my 
word; ſhall be « wood.” It was demurred in law, Whether the action lay! 
taken in the — And adjudged (without argument) for the plaintiff ; for it ſhall 
4" SY be taken in the worſt part; and word is to be intended of that which is 
Poſt. 674. 24x. cut down, according to the ancient rule, Arbor dum creſcit, LIGNUM 


Hob. 77. dum creſcere neſcit. 
Salk, 695- 1. Com. Dig. 177. 4 Duc. Abr. 506, 507. 


Cazz6. . The Biſhop of Peterborough again/? Cateſby. 


Eafter Term, 5. Fac. 1. Roll 481. B. R. and Trinity Term, 4. Jac. 1. 

1 1 Roll 1928. C. B. | 
er a judgment in quare impedit, for the church of 

—— mant m. The 5 u % — was, Whether oh 
be reckoned to collate within {ix months ſhall be reckoned according to twenty- 
half a year, or ty- eight days to the month, or according to half a year, dividing the 
CL __ entire year into days ? And it was adjudged in the common pleas, 
of 28 days That he could not collate until after the half- year according to the 
each; for where days, and not at the end of fix months, accounting twenty-eight 
a ſtatute ſpeaks days to the month : for the biſhop had collated after the fix months 
CO paſt, but within the half year, being ſixteen days more than the fix 
at 365 days; months; and the error was —_— this point of law. And after 
but whereit argument by DopeR1DGE, the King's Solicitor, for the biſpop, and by 
mentions YELVERTON 8 the defendant, 
— 4, AB It was reſolved by THE CourT according to the firft- judg- 
Junar months ment, That the collation ought to be after the half-year, and not 
of a8 days each before: for they held, that tempus ſeme/tre, in the ſtatute of Weſimn- 
Ante, 141: 167. fer the ſecond, cap. 5. is intended half a year according to the days 
Co. Lit. 135. b. Of the year, which contains in the whole three hundred and fixty- 


6. Co. 62. 2. Roll Ab, 521. Yelv. 100. 
fire 
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five days: which being divided, the half-year js one hundred and The Biſhop of 
eighty- two days, and that time the patron hath to preſent, who is the P be 8 
perſon chiefly regarded in law. But they all agreed that a month againſt 
ſhall be accounted twenty-eight days to the month, in caſe of a con- Caren. 
dition for rent, 38. Hen. 6. pl. 7.; in cafe of inrolments, as 5. Hobart, 179. 
Eliz. Dy. 218.; in caſe of a leet held within a month after Eaffer Lite. 19. 

and Michaelmas ; and generally in all caſes where the ſtatute ſpeaks of a Mod. 48, | 
MONTHS; but where the ſtatute ſpeaks of YEARS, it is to be con- 1. 0d 186 95. 


ſtrued as before, viz. one hundred and eighty-two days to the half- . Elis, 835, 


year, as it is in 17. Elix. Dyer. | | Skin. 374. 
And YELVERTON ſaid, that he had ſeen, in Juſtice SPELMAN's hooded 

Revorts, a caſe between Doctor White and the Biſhop of Lincoln, 3. Burr. 1455. 

where it was reſolved accordingly in a caſe of quare _— and that 1. Com, Dig. 

WALMSLEY, Fuftice, ſhewed to him a precedent in the time of Ed- — 1 | 

ward the Firſt [which was immediately after the ſtatute), where it 463. 

was reſolved, that &“ tempus e ag ould be taken for the half- 

year, and not for ſix months only. The firſt judgment therefore was 

affirmed. | | | 


And it was here further ſaid to have been reſolved, that the me- © the biſhop be 


tropolitan may not preſent after the avoidance of the church, until both patron 
the year fully ended; and by the ſame reaſon the ordinary cannot and ordinary, 


collate till after the half-year be ended. _ — 


until the year be ended. Gib. Cod. 769. 2. Bl. Com. 277. 


Leach's Caſe. . o 2. 


RROR brought By Leach to reverſe n outlawry upon the Ra- Naming a 
tute of 5. Elix. c. g. of perjury. The firſt error aſſi defendant of 


* 


was, For that he was indicted by the name of Nicholas Leach, of ann Pariſh 


the pariſh of Aldgate, and doth not ſhew in what county Aldgate ing in . 
| | | ; | wy it lies, 
And forthis cauſe it was reverſed, although it was objected to be 4 jag gg, 
a well enough, becauſe Middleſex was in the margent; ſo the pariſh Dyer, 3213. 


S 22 
3 F 
78 
8.8 = 
357 
24 
2 
5 
8 5 
ST Ds 
78 2 
TE 
Fn 
89 8 
N 
5 
8 
4 


— OO I O00 


SECONDLY, For that a county court was held 23. February, and in 5 

the next county court was held 23 March following; ſo as there were outlawry, thers 
not twenty-eight days between thoſe two county courts, as there muſt be twen- 
ought to be by the law, excluſive and incluſrve.——And for this cauſe Ji days, - 
alſo it was held to be erroneous. —But TANFIELD, Fuftice, ſaid, it — 2 | 
ought to be aſſigned as an error in fait; for it might be leap-year ; between each 


R K 


— 


, then it is good, and'that matter iſſuable. | ö 
g HOT Palm. 287. 2. Hale, 201. 3. Bac, a 771. 
. Bould 


> 
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been 8 Bould and Others againſt Sir Henry Wynſton. 
Hilary Term, 4. Fac. 1. Roll 396. | 


A covenant, JECTMENT. Upon a ſpecial verdict, the caſe was, That 
though ſpecial, | Sir Henry Mynſton by indenture covenanted, in conſideration 
- — 8 of natural love and affection to William Mynſton, his eldeſt- fon, to 
- ſon, inconſi- ſtand ſeiſed to the uſe of William Mynſton for life, and after to the uſe 
deration of love of ſuch a feme as he afterward ſhould marry, for life, remainder to the 
and affetion, firſt ſon of the ſaid William Mynſton in tail: afterward, the faid Vl. 
nents 19 will lee, Haig being unthriiy, and in Glaucofir gaol, 837 Henry Win 
dis ſon as to Fon, to diſturb the riſing of the uſe to the feme whom afterwards he 

the ſon himſelf, ſhould marry, let that to his younger ſon for a thouſand years : after. 


wards William Mynſton took to wife the jailor's daughter, and died 


4 without iſſue: and, Whether this leaſe were good againſt her ? was 
7. Co 40. the queſtion. —HuTToN, Serjeant, for the defendant, held, Fissr, 
2. Com Dig. That no uſe at all did riſe to the feme, although no leaſe had been 
572. made; for the conſideration being ſpecial, “ in conſideration of af. 


&« fection to his ſon, to ſtand ſeiſed to the uſe of, &c.” that being 
only for blood, and in that ſpecial manner, cannot extend to the fen 
whom he afterward ſhould marry; for ſhe is a ſtranger to that 
conſideration : but if it had been in conſideration of ſuch a mar- 
riage, with a feme in certain, it had been good. And in proof hereof 
he relied upon Mildmay's Caſe (a) and upon Wiſeman's Caſe (b ). 


But ALL THE CourrT reſolved for the plaintiff, that this was a 
good uſe ; for the conſideration extends to the feme which ſhould be, 
as if it had been in conſideration of marriage : for the love and affec- 
tion of the ſon extends as well to * af the ſon (who is quaſi 
part to the ſon) as to the ſon himſelf ; for that by intendment is good 
cauſe of the ſon's advancement : which is the reaſon that at the com- 
mon law the ſon might endow his wife ex aſſenſu patris, and a man 
may give lands in frank-marriage before the marriage; for this af 
fection is the cauſe of the gift: wherefore the uſe here is not to be 
limited. | | 

Scoop, Admitting the uſe would riſe, yet, it being a future 

—— a uſe, and an eſtate in ns. Zenon this leaſe, — made Chis the 
ſciſed to the uſe uſe aroſe and the eſtate veſted, is good, and ſhall charge the future 
- — _ ſon eſtate. Therefore it hath been ruled in one Belay's Caſe (e). 
— wr ge TE where one made a feoffment, or covenanted to ſtand ſeiſed to the 
wife ashe ſhould uſe of himſelf for life, and after to his firſt ſon, and before the 
afterwards birth of his firſt ſon made a feoffment, Ar ſhould deſtroy his 
= ag ER eſtate. So this leaſe for years being made upon a conſideration 
iſſue in tail, a before the eſtate did ariſe (being but an eſtate in poſſibility), it 
leaſe made by ſhall bar the ariſing of that eſtate z or, at leaſt, ſhall be'a good bar 
the father pre- for that time againſt that eſtate, which was but an eſtate in pofſi- 


vious to his 
ſon's marriage, will not deſtroy the former uſe to the wife. 2. Roll. Abr. 784 7. Co. 40. 1. Co. 10. 


Fearne's Cont Rem. 249. 1. Bac. Abr. 314. 5, Bac. Abr. 371. 


(a) x1. Co. 90. Cro. Eliz 34. (e) Cro Eliz. 630. 2 Roll. Abr. 794. 
(5) 2. Co. 15. 


bility 
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bility at the time of the leaſe made. And ſo was the opinion con- Boer 
ceived in the caſe of Mad v. Reynolds ( a ). Wherefore, Sc. againſt 


Sin HanaY 
Tur CourT. This leaſe ſhall not bind the eſtate of the wife, WrnsTon... 
becauſe there was a good eſtate by the firſt limitation, which, if it be cro. Eliz. 854. 
not deftroyed, cannot be 1 nor incumbered after it is raiſed, 2. Roll. Ab. 
becauſe it hath relation to the firſt covenant, and none hath intereſt 793- 1 
to charge it: and this leaſe ſhall not 2 it, but may well be con- 1 ; C 
ſtrued to ariſe out of the reverſion which Sir Henry Wyn/ton hath ang 
may lawfully charge. Wherefore it was adjudged for the plaintiff, — 

Note, WILLIAMS cited Sir Peter Lee's Caſe in the court of wards, | 

to be reſolved in this point. 


(a) Cro, Eliz. 764. 854. 


Butler againſt Duckmanton. Cat 9. 
Trinity Term, 4. Fac. 1. Roll 237. Derby. 


RESPASS. The caſe upon ſpecial verdict was, That Hum- Ir a reverſioner 
T hrey Duckmanton deviſed that land to John Duckmanton, his marry the devi- 
b ſon, and to the heirs of his body; remainder to Richard fee for years, 
Duckmanton his couſin and heir, and to his heirs; and deviſeth the 333 | 
land to Elizabeth his wife for fifteen years, if ſhe lived ſo long. Iour of * 
The ſaid Humphrey died in the fourth year of Edward the Sixth. leaſe, a ar- 
Afterward Elizabeth married with Richard the heir of the deviſor, to «a 5x made 
whom the remainder is limited, and they two entered and had poſ- 3 — * 
ſeſſion, and continued in poſſeſſion. 7ohn Duckmanton, the firſt of the dee 
deviſee, in 15. Eliz. releaſed to Richard Duckmanton all his right the tenant of 
and intereſt in the ſaid lands, and afterward, notwithſtanding this che particular 


| at late, 
releaſe, entered and let to the plaintiff, upon whom the defendant en- 8 


tered. | the reverſioner, 
The ſole queſtion was, Whether Richard Duckmanton be in after for he was 

this eſtate determined, as tenant by ſufferance, and what poſſeſſion 28 
he had; and whether a releaſe to him, he being but tenant by ſuffer- and therefore 
ance, be good to velt the eſtate in him? After argument at the bar, no privity be- 

it was reſolved, | | tween them. 


Fust, That he was in poſſeſſion but as tenant by ſufferance; for Co Lit 57 b. 
in reſpect of his reverſion he had no colour to enter, and he came to 2 

the poſſeſſion by colour of a leaſe made to the feme, which was deter- Dyer, . 
mined by effluxion of time before the releaſe made; ſo as he had not Cro. Eliz. 21. 


any title to hold the poſſeſſion but as tenant by ſufferance, which title 238 


he had until entry was made upon him. * San, 
. Lev. 145. 
SECONDLY, This releaſe being made to him, he being tenants Com Dig. 


by ſufferance, is not good to veſt any eſtate, for want of privity 159 


between them; and a releaſe to him, as to him that had the re- 457: 

verſion, is void, becauſe he had not any poſſeſſion : and an eſtate Gilb. Ten. 301. 
cannot be veſted in him in reverſion by this means ; for if te- 8 * 2. vo, 
nant for life releaſes to him in reverſion, it is void by way of re- Poul 4 
eaſe; and it cannot be by way of ſurrender, for want of apt * 
'ords ; 4 fortiori here, c. Wherefore, without further argu- 

ment, it was adjudged for the plaintiff, Vide Litt, 107. * 7. 
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Luz. Roll. Ediu. 4. pl. 27. 29. Hen. 6. © Releaſe” 8. 17. Hen. 7. pl. 42. 
Abr. 793. re. and + of ti 31. Eliz. Allen v. Hil upon a releaſe to a tenant by 

ſufferance. SORE 3 "FS | 
See 6. Ann. c. 18. 4. Geo. 2. c. 28. and 11. Geo. 2. c. 29. 


Cast 10. Clark againſt Cogge. 
Eafter Term, 4. Fac. 1. Roll 351. 


The grantee of RESPASS. Upon demurrer the caſe was, The one ſells land, 
lands ſhall have and afterwards the vendee, by reaſon thereof, claims a way 
2 over the over part of the plaintiff's land, there being no other conveniau 


— __— way adjoining : and, Whether this were a lawful claim ? was th: 
any expreſs , Queſtion, | | 

= And IT WAS RESOLVED without argument, that the " re- 
Co. Lit. 153. a. Mained, and that he might well juſtify the uſing thereof, becauſe it is 


n. Co. 52: a thing of neceſſity; for otherwiſe he could not have any profit of his 
— land: et 2 converſe, if a man hath four cloſes lying * » and ſells 

"1 4+ +. three of them, reſerving the middle cloſe, and hath not any wa 
1. Roll. Ab. 60. © , J 
6. Mod. 3. x49. thereto but through one of thoſe which he ſold, although he reſerved 
163. not any way, yet he ſhall have it, as reſerved unto him by the law; 
Lut. 1489. and there is not any extinguiſhment of a way by having both lands, — 


1 xerm. RP. Wherefore it was adjudged accordingly for the defendant. 


car 3x Hancock again/? Field and Others, Executors of Crouch, 
Hilary Term, 4. Jac. 1. Roll 577. 


A releaſe of all VENANT ; for that the plaintiff by indenture let to the 
actions, duties, teſtator a houſe in Fleet. ſtreet for years, and the leſſee cove- 
—— — nanted to repair it well from time to time during the term, and at the 
to a leflee, will end of the term to leave the ſame well repaired to the leſſor; and a. 
not diſcharge ſigns the breach, for that he did not leave it well repaired at the end 
a ſubſequent of the term. The defendant pleads, that the plaintiff, within three 
1 days after the date of the indenture, releaſed to the teſtator all debts, 
the premiſes in duties, and demands. The truth was, that the plaintiff had recover- 
| good repair ed fix pounds damages and coſts againſt the teſtator, and made an ac- 
— 222. 487. quittance upon receipt thereof, with a general releaſe of all ac- 

_ | tions, duties, and demands; which was pleaded in bar, being enter- 


2. Roll. Ab.407. — 
N ed in hæc verba. 


Dyer, 217. Whereupon it was demurred : and, after argument at the ba, 
1. Bro. 6 ALL THE COURT reſolved, that it was not any bar; for being 
1. Lev. 99- covenant future, andnot in demand at the time of the releaſe made, 
291 but to be performed at the end of the leaſe, this releaſe, although it 
Cro. Elis. 268. be of all demands, which is the moſt general word in all releaſes, yet, 


4. Bac. Abr. 28 . - — . 
£4 Raven. . — e appearing not any intent to releaſe it, cannot therefore be an 
518, 519. 664. 0 ; 
Cowp. 803. Dougl. 407. 1. Term Rep 310. 


Co. Lit. 365. But if he had releaſed all covenants in ſuch an indenture, thit 
_— had been a bar: and although a releaſe of all demands is good 
Pod: =_ 487. extinguiſh warranty, though future, and to bar demand of relief 

+ 2. Roll. Abr. 408. 1. Sid. t4r, Telv. 214. 156, 2. Mod. 281, 3. Mod, 27) 


2 Lev. 215. Show. 255. 4. Bac. Abr. 286. a 
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25 40. Edw. 3. pl. 22. is, yet that is, becauſe in the one caſe the Hancocs 
land is bound by the warranty, and the relief is by the reaſon of the _—_— 
ſeigniory whereto it belongs, ſo it is a good bar; ſo itſhall extinguiſh - * * 
2 rent reſerved upon — 4 although it be made before any rent ar- 
rear, becauſe it is due by the contract, which was before the releaſe 


But the covenant here is merely future, and is not broken, nor to 
be ſued before the end of the term; and a releaſe of actions is not any 
bar thereto, as Long Yuinto'5. Ew. 4. is; and by conſequence, a 
releaſe of demand is not any bar, —T ANFIELD cited a caſe of one B. 
in 23. Eli. to be adjudged accordingly ; and for that purpoſe the 
caſe of Hoe v. Marſhal (a) was vouched, where one became bail, 
and before judgment the plaintiff releaſed to the bail all actions and 
demands, and afterwards the principal was condemned, and did not 
render his body: and in a ſcire facias upon this recognizance the re- 
leaſe was leaded, and adjudged to be no bar; becauſe at the time of 
the releaſe there was not any recognizance in any ſum, nor was there 
any duty due: ſo here, &c.— ALL THE COURT was of that opi- 
nion. 

AN EXCEPTION was taken to the declaration, Becauſe the breach 3 | 
was aſſigned in not delivering up the houſe well repaired at the end agigned accerd- 
of the term; and he doth not ſhew in what point it was not well re- ing to the cove- 
paired.—Sed non allocatur ; for the breach being according to the co- nant, it is ſalk- 
venant, is ſufficient. But if the defendant had pleaded that at the end Aue. i 
of the term he delivered it up well repaired, then if the plaintiff will Hob. — 86. 
aſſign any breach, he ought particularly to ſhew in what point it was 661. 
not repaired, ſo as the defendant might give particular anſwer there- Cre. Car. 16. 
to—And WILLIAMS, Juſtice, fag it was ſo reſolved in the caſe of | _ 8 
Boyle v. Saxye, that in a declaration in an action of covenant, it ſuf- 3. Mod 69, 
ficeth to _ the breach as general as the covenant is. —Wherefore Lutw 329, 


it was adjudged for the plaintiff, 4 Show. 252. 
| I. d. Ray 168. 
284. 594. 1416 Stra. 681. Cowp. 126. 665. 727. Dougl. 667. 685. 1. Ter. Rep. 671, 


(a) Mich. 39. & 40. Eliz. 5. Co. 50. Cro. Eliz. 580. 


Vaughan again/t Juſtice Williams. Care 12, 


RROR of a judgment in a ſcire facias againſt him, as bail for A writ of error 
one Powel, was brought, returnable before the Juſtices and will not lie in 
arons in the exch OED upon the ſtatute of 27. Eliz. che exchequer- 
c. 8.; and becauſe pps was ſome doubt -made of the allowance 7 
thereof, it was moved in court to be allowed. — And ALL THE a ſcire facias 


Couar held, that it was not allowable; for it is not any of thoſe againf hail, 


et he any party wño may have a writ of error of the firſt judgment. 0 
nf MANN, the — ſhewed the Court a precedent, that a writ of Yelv. 157. 
error was brought of a judgment in this court in a writ of reſcous: N.. , 


and athough it be an action in nature of treſpaſs, yet becauſe it was Cro. a 
not an action named in the ſtatute, it was reſolved, that it was not 218 286. 300. 
illowable— Whereupon here this writ of error was denied to be al- 481. 464. 
lowed. ö | | I, Mod. 79. 

5 : | ? 8 I. Salk. 263. 

S. Mod. 230. 1. Vent. 38. 169. Ld. Ray, 98. 328. 2. Bac. Abr. 213. 


Evans 


actions mentioneci n the ſtatute, whereof a writ of error lies, nor is Foſt. 186. 384. 
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c 13. Evans against Thomas. 


A covenant te TA RROR of a judgment in the common pleas. Upon a ſpec; 
1 E verdict the caſe was, That one George Howel, being eib e 
if A. ſhall pay land in fee, covenanted with Morgan Williams to convey it by fine 
zool. within 13 or other aſſurance, to Morgan Williams and his heirs, before the 
RR”. the Feaſt of Eaſter next following, which ſhould be to the uſe of him ani 
uſe of B. in the his heirs; with a PROV1s0,. that if he paid to Morgan William 1 
mean time, does hundred pounds at the end of thirteen years, that then he might re. 
not N to a enter, and that all aſſurances ſhould be to the conuſor; and cove. 
1 nanted and granted for him and his heirs, with the ſaid Morgan I}. 
Ante, 92. liams and his heirs, that he and his heirs ſhould enjoy the ſaid land 
Poft. 660. until the end of the ſaid thirteen years, and after for ever, if the (aid 
. hundred pounds was unpaid ; and Morgan Williams covenanted, that 
$47. 483, be would pay annually during the thirteen years two capons ; and 
<Cro Car. 207. that during the thirteen years he would not commit any waſte : the 
2. Mod. 80, aſſurance was not made. | | | 
3-Bac.Ab.q23. 
1 Dig The queſtion was, whether this covenant amounted to a leaſe for 
Dongl. 689. thirteen years or no? and adjudged in the common pleas that it was 
2. Fer. Rep. not any leaſe, but merely a covenant. And the error was aſſigned in 


439- this point of law only. 


YELVERTOR, for the plaintiff, pleaded that it was a leaſe ; for ſo 
the intent of the parties appears, that the aſſurance ſhould be in nature 
of a mortgage ; and that if theaſſurance were not made, yet he ſhould 
have a term for thirteen years; for otherwiſe the covenant ſhould be 


in vain, that he ſhould not commit any waſte. 


But ALL THE Cour held, that it was not a leaſe; for the intent 
of the parties was to make aſſurance of the inheritance by way of 
mortgage, which is but a covenant that he ſhould enjoy during the 
time of the mortgage, and not to make a leaſe ; tor if a fine had been 
levied, or a fooffment made, that had not beena leaſe: and the cove- 
nant © that he and his heirs ſhould enjoy it until the end of thirteen 
« years, and in perpetuum if the hundred pounds were not paid,” 
ſhews the intent that it ſhould not be a leaſe, but merely a covenant 
for the quiet enjoying: and the covenant that he ſhould not makeany 
waſte doth not expound it otherwiſe, but was to the intent that he, 
being but a mortgagee, ſhould not commit any waſte ; for which 
otherwiſe there was not any remedy. | 


9 TANFIELD faid, that it had been, adjudged in one Pleaſant 
for yearsis a Caſe (a), if one covenants and grants with another that he fhal 


leaſe ; but have and hold his lands for ſo many years, it is a good and abſolute 

at he ſhall Jeaſe; but if he covenants and grants that he ſhall enjoy his lands 
— pang for ten years, it is not a leaſe, becauſe it ſounds only in covenant: 
N and 44. Edw. 3. Monſtrans de Faits,” 144. is, if one covenants 
1. Roll. Ab. 848. With another, that if he will marry his daughter, he ſhall hate 
2. Mod. 81. 1. Peere Will. 16. 71. 330. 781. 3. Nom Will. 9. Stra. 447. Sed vide 3. Bu 


Ab. 422. Dougl. 35. 766. 2. Term Rep. 739. 
(a) 1. Roll. Abr. 848. 


ſuch 
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flock of ſheep ; he marries his daughter; the property of the | Evans 

— — in him, becauſe it was but a perſonal thing; X +8 
and the covenant is a grant: ſo here this was a covenant, and no leaſe. 
— Wherefore the judgment was affirmed. Vide 21. Hen. 7. 
| Rickman againſt Garth. . Caze 14. 

RESPASS. Upon a ſpecial verdict the caſe was, That Jonx A bihop's leaſe 

biſhop of Carliſie let a portion of tithes to John Rickman, Francis for a portion of 
and Thomas his ſons, for their lives ſucceſſeve, rendering the ancient — for three 
rent, and afterward died. HENRY bifhop of Carliſle, the ſucceſſor, the anti chro 
accepts the rent for divers years, and afrerwards makes a new leaſe of is void, for the 
thoſe tithes for twenty-one F. which leſſee took thoſe tithes; ancient rent 
and the plaintiff, being the firſt leſſee, brings treſpaſs. cannot be re- 


ſerved; andis 
THE FIRST QUESTION was, Whether this was a good leaſe with- not made good 


in the ſtatute of 32 Hen. 8. c. 28. and 1. Eliz. c. 19. 2 


SECONDLY, If it were not a good leaſe, Whether the acceptance *<<ePtance of 
| of is rent by the ſucceſſor makes it good againſt him during his 3 
time! a 


TD tes go} ws ywws FT RÞ— FF 


| Moor, 778. 

Ir was RESOLVED as to the firſt, that it was a void leaſe ; for no 2 Roll. Ab. 446. 
leaſe is good, unleſs the ancient rent be reſerved, and annually due — Co. Lit. 
and payable according to the reſervation: but this rent being reſerv- 44, 45 a and b. 
ed upon a leaſe of tithes for life, there is not any remedy for it by diſ- i. 7 
trels or aſſiſe, ſo the leſſee is not compellable to pay it; and becauſe "72 on 95. 
it is not payable as the law appoints, it is therefore void. Vide 5. = 8 
Edu. 3. 30. A 5. rent reſerved out of a leaſe of an hundred for Pajm. 55. 
life is void, for that reaſon. And TANFIELD faid, that this point 5 Co. 3. 


was firſt adjudgedin 29. Eliz. in Monington v. Trie. 1 agg 
SECONDLY, It was reſolved, that the leaſe being void, the accep- 3. Bac Abr. 


tance ſhould not make it good; for it is made abſolutely void by the 394, 395 _ 

ſtatute law againſt the ſucceſſor, but not againſt the biſhop himſelf; Touch, 

anditis not like to leaſes by the common law, made by a biſhop or a 4. Ter Rep. 42g. 

pom for three lives; there it is nat void, but only voidable, which | 
acceptance may be made good: but the ſtatute of 1. Eliz. c. 19. 

(a) in this caſe takes away the courſe of the common law, —Where- 

fore it was adjudged accordingly. 

(a) See 18. Eliz. c. 6. 
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Ward againſt Walthew. ' Care 15, 


Hilary Term, 3. Fac. 1. Roll 1161. 


JECTMENT of a meſſuage, and fifteen acres of land, four ; 
E acres of meadow, and fifty of paſture, in Sutton Coefield, of a moe pon by 
lemiſe of Edward Willoughby for three years. Upon not guilty ment to a man- 


te leaded, the jury found a ſpecial verdict, that John biſhop of Exeter ſervant in con- 
% as ſeiſed in fee de infra ſeriptis meſſuag. et —_—_ hic poſtea men- — 


nat. in Sutton Calefield, in the county of Warwick, v1z. de infra and to « female 
crit. meſſuag. voc Ar. Marlepit-hall, ac de 3 cloſes voCAT. Barbicliſe, couſin of the 


c. continent, . 1 , donor in tail 
abr: 2 acr, prati et 13 paſtur. que ſunt et tempore quo, &c drop 

| _ afterwards ſolemnized between them, are not within the 11. Hen. 7. c. 20. and there» 
ore an ali 


* ion of them by the wife after the death of her huſband is not a forfeiture. Poſt, 
| fan 1 


* 
Wazr 


againſt 
WalluzW. 


Moor, 683. 
$. C. Yelv 101. 
$. C. 1. Browul. 
137. 

Cro. Car. 37. 
n 

Cro. Eliz 514 
Dyer. 147. 

3. Com Dig 72. 
Cruiſe on Recov. 
157. 

Co. Lit. 366. 


furrunt parcell. tenement! infra ſcript.; et fic ſeiſitus, tam pro bono ſerviti 
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done by Nicholas Turnor his domeſtic ſervant, as divers other 
conſiderations him moving, the 3 April, 36. Hen. 8. dedit 

illa to the faid Nicholas Turnor, and one Syble Yardley his couſin, 
by charter of feoffment, which is found in hec verba : “ Omnibus 
“ &c. Sciatis me prefatum epiſcopum, tam pro bono et fidelt ſeryit 
« mihi per NICHOLAUM T URNOR domeſ/ticum meum per plures anny 
« elapſus preflito, quam pro diverſis aliis caufſis et conſtderationibys 
« movent. dediſſe et confirmaſſe prafato NicuoLao et SIBVIIA 
« YARDLEY conſanguinee mea, unum tenement. nuper in tenurd 
c WILLI. TAYLOR, in Parvo Sutton, infra dominium de Sutton Cal:- 
« field, cum omnibus terr. et tenement. eidem tenement. ſpeftant. necnm 
« unum cottag. nup. in tenur. JOHANNIS BURLING, cum omnibus 
&« croftis terr. et tenement. eidem pertinent. habendum et tenendum id. 
« tenement. et cottag. cum omnibus eorum pertinent. prefat. Nicha 
«K et SIBYLLAZ et heredibus de corporibus ſuis procreat.” And it was 
found, that the ſaid meſſuage and cloſes were inter alia cognita by 
the name ofa tenement, and occupied under the rent of fifteen ſhil. 
lings; and that the ſaid Nicholas Turnor was then ſervant to the 
diſhop, and the faid Syble was his couſin ; and that a marriage was 
then intended to be ſolemnized betwixt the faid Nicholas Turner and 
Syble, which was had accordingly ; and they had iſſue John Turner 
and William Turnor : but afterward Nicholas Turnor died; Syble 
ſurviving took to huſband Francis Clapham : they the 29. Eli. in- 
feoffed the ſaid Fohn Turuor : afterwards Francis Clapham died; 


| Syble re-entered; and after ohn Turnor levied a fine of thoſe tene- 


ments ſur conuſans de droit come ceo, Ic. to the defendant : Syble after- 


ward, in 35. Eliz. infeoffed of thoſe tenements the ſaid William Tur- 


nor her ſecond ſon ; * Turnor entered, and in 37. £bz. inſeoff- 
ed the defendant : and afterward one Richard Smith, couſin and heir 
of the ſaid biſhop, entered, and in 38. Eliz. Jet to the defendant for 
years: William Turnor entered upon him, and infeoffed Edward 


- Iillcughby, leſſor to the plaintiff, who entered and let to the plain- 


tiff, upon whom the defendant entered. | 


THe FIRST QUESTION was, Whether this gift in this manner 
be a gift within the ſtatute of 11. Hen. 7. c. 20.; for if it bea 
jointure within the ſtatute, and as purchaſed by the huſband, then 
this feoffment by Syble to her ſecond fon is a forfeiture, whereof 
the eldeſt ſon * his conuſee may take advantage.— And 1T was 
RESOLVED, that it was not a jointure within the ſtatute aforeſaid; 
for it was not a gift by the huſband, nor by the anceſtor of the 
huſband : and the conſideration of the ſervice of the huſband n 
not faid to be ſuch a purchaſe as the law intends; for it is 10 
conſideration, which being recited in the king's patent, if it were 
falſe, would make it ill, as it hath been adjudged : and it is not fo 
valuable, as that the law would intend it to be the purchaſe of the 
huſband, but a voluntary gift of the biſhop : and although the 
deed be for divers other conſiderations, there being no other ex- 
preſſed nor named therein, that general clauſe ſhall not alter the 
caſe, as it is held in Mildmay's Caſe, 1. C. 176. a. Allo, the 
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Fyoͤle his coufin in the deed is not material, becauſe it doth Was 
be any conſideration of the deed, but is by way of ,,, 24 


WaiTiaWs 


naming 
1 name; yet in regard it is found in fact that ſhe was his 
* and that there was a marriage intended between them at the 
time of the gift, which afterwards took effect, it ſhall be intended to 
be as well the cauſe of the gift as the ſervice of the huſband. Alſo, if 
it ſhould be conſtrued the purchaſe of the huſband, yet TAnFIELD, 
aid, that that could be but for the moiety at moſt ; for they took by 
moieties, being purchaſers before the coverture ſo for the moiety, 
the wife cannot be a jointreſs within the ſtatute. And fo it was re- 
ſolved 13. Eliz. in the court of wards, in one Edmunds' Caſes where 
the father gave lands to his ſon, and to a woman whom he intended 
to marry, in tail; they intermarry, and have iſſue; the huſband dies; 
the wife ſurviving, aliens ; that it was a forfeiture but for the moiety. 
But WILLIAMS denied it to be law, and ſaid, that in ſuch caſes it 


was 2 forfeiture for the entire. 


SECONDLY, It was reſolved, admitting it were a jointure within 1f a woman 
the ſtatute of 11, Hen. 7. c. 20. yet, as this caſe is, neither the heir with ber ſecond 
nor the conuſee ſhall take advantage of the forfeiture, by the aliena- oops arm ge 
tion to the younger ſon ; for when the heir is infeoffed by the ſecond who by fine 
huſband and the wife, and afterward the huſband dies, and the wife conveys it to 


enters, ſhe defeats that eſtate: and when the heir levied a fine to the another, and 


defendant, that fine gave no intereſt, but only by eftoppel, becauſe —— — 


the heir had nothing at the time of the fine, nor the conuſee; yet the the woman en- 
heir hath given his right to the entail, and concluded himſelf that he ters and avoids 
cannot enter; and the conuſee cannot enter, becauſe he hath nothing ber alienation, 
but by eſtoppel, and no reverſion, And therefore there is difference — amino 
between this caſe and that of Sir George Brown : there the heir in ther the keir 
tail had a reverſion in fee expectant, and by his fine gave that re- nor the conuſee 
verſion to the conuſee, ſo he had the reverſion of the eſtate of the ſhall take = 
conuſee, and might well enter in reſpect of the prejudice ; but he fefeitae 
hath not ſo in this caſe, | 

Yelv. 101. Noy, 122. 3. Co. So. 2. Bac. Abr. 93. 


TRD Lx, It was moved, Whether by this habendum the lands 2 "—_— 


appurtenant to the meſſuage paſſed, or not ?—And they reſolved, houſe paſs by 


that it did, by the name of tenementum. | the word tene- 
mentum. 2. Term Rep. 498. 502. 


FoukTHLY, It was moved, that this verdit did not maintain a declaration in 
the declaration; for the declaration is of land in Sutton Colefield, and Jectment 
the verdict finds the ſeiſin of lands in Sutton Coefield : and the deed is 2 ex = 
of lands in PARV A SUTTON, infra dominium de SUTTON COLEFIELD; 1 
ſo neither the verdict nor deed agree with the declaration, for the in Lil. Sutton, 
vill where the lands lie; therefore no judgment ought to be given. —within the ma- 
Put ALL THE COURT reſolved, that the verdict finding ſeifin de infra 1 941.7 wil 
r1pt, meſſuag. &c. that is que an expreſs averment ; and finding chat - enn Ade | 
hatten Cefield and SUTTON COLEFIELD et PAR vA SUTTON, infra 2 ſeiſin of lands 

erein men- 


tioned in Sutton Colefield, Cro. Car. 57. 308. 480. Cowp. 826. Dougl. 683. 


4 


WALTHEW. 


| Fide Cro Car 


244. Copland ed all one; and fo it appears was the intent of the jurors. Wherefore 
v. Wyat, where it was adjudged for the plaintiff. | | 


the cauſe is 


| ited. Et wide Plowd. in Throckmorton's Caſe, for the pleading in this point. 


Case 16. 


If the leflee for 
years of a ma- 
nor, with ex- 
ception f 
wards, mare 
riages, reliefs, 


&c. afterwards 


take a leaſe of 
the bailiwick 
of the manor, 
this ſhall not 


operate as a ſur- 


render of the 
firſt leaſe, not- 
withſtanding 


the exception is hailiwick of the ſame manor, and conſtitutes him bailiff of the ſame 


void. | 
Ante, 84. 


2.Roll Ab. 6. . Jahr 
8 605 chapter: and after found, that this 8 leaſe of the manor, by 


173. 

7. Co. 39. 

2. Lev. 137. 
1. Sid. 75. 

4 Leon 30. 
Moor, 637. 

1 Roll. Rep. 8 
Hard. 47. 

I. Leon. 303. 
3. Com. Dig. 
333. 


4. Bac Ab. 451, intent of the parties; and it appears that there was not any intent of the 


in one pariſh, and that Sutton Galefield is an hamlet within 
of Sutton Cueſield, and this being in a verdict when — 
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dominitm de SUTTON COLEFIELD, are all one, and that 


quod dedit tenementa infra ſcripta by name in the deed, be intend. 


Gybſon againſt Searl. 


JECTMENT of lands in Totteridge, by the leſſee of Richard 
Peacock, againſt the leſſee of Gage. | | 


Upon a ſpecial verdict the caſe was thus: The biſbop of Eh, in 
26. Hen. 8. let the manor of Totteridge, whereof the land is parce, 
to one Goodrich, with an exception of wards, marriages, reliefs, leets, 
courts and advowſons, HABENDUM for e e years, renderi 
twelve pounds a year. This leaſe was co ed by the dean 
chapter in the firſt year of queen Elizabeth. CGaxe, biſhop of Eh, 

reciting this leaſe — the exceptions, by indenture demiſes the ſame 
things excepted to the ſame leſſee for twenty-one years, rendering 
three ſhillings and fourpence a year; and further grants to him the 


manor for twenty-one years, and grants to him all fees and profits ap- 
pertaining to the ſaid office, which was confirmed by the dean and 


divers meſne conveyances, came to the leſſor of the plaintiff; and that 
the inheritance of the manor came to the defendant's leſſor, who en- 
tered and let to the defendant ; and that the plaintiffs leſſor entered, 
and made a leaſe to the plaintiff, upon whom the defendant entered — 
The ſole queſtion upon the verdict was, Whether this grant of the 
bailiwick to the leſſee of the manor. be a ſurrender or determination 
of the firſt leaſe of the manor ?—And it was argued divers times at 
the bar, and then at the bench: and ALL THe CouRrT reſolved 
unanimouſly, that it was not any ſurrender ; for that ought to be the 


parties, but that he ſhould have a leaſe of the things excepted. 


WHEREUPON it was doubted in law, whether ſuchan exception of 
wards, marriages, reliefs, and courts, were good in the caſe of 1 
common perſon, as it is in caſe of the king (a). > 


But THe CovurT held clearly, that it is void in caſe of a com- 
mon perſon ; yet to take away that doubt, this leaſe was made with 
an intendment to his benefit, and not to his hindrance; as it ſhould 
be if it ſhould be conſtrued to be a ſurrender; and therefore tht 


(a) Co. Lit. 47. Hob. 170. 4. Com. Dig. 286. 
See 29. Car, 2. c. 3. ſ. 3. Ante, 84. | 


law ſhall not make ſuch a conſtruction; and in this caſe this grant 


cauſe may well ſtand with the other. 


TaANnFIELD, Juſtice, therefore ſaid, If a man hath Black Acre and 
divers other lands in D. and lets Black Acre for twenty-one years, 
and the next day lets all his lands in D. for ten years, it is not any 
ſurrender of Black Acre, but ſhall be conſtrued as a leaſe of all the 
other lands; which may well ſtand with the former leaſe : fo if a 
lefſee take a grant of a rent- charge out of the ſame land for life, or if 
a leſſee for life take a grant of arent-charge for years, that is not any 
ſurrender, becauſe he might have the benefit of that rent after the 
eſtate in the land is determined; but if a leſſee for life take a grant of 
a rent-charge for life out of the ſame land, that is a ſurrender, ac- 
take any effect. Vide 48. Ed. 3. pl. 32. accordant. And it hath 
been adjudged in the common pleas, that if a leſſor make a feoffment, 
and letters of attorney to the leſſee to make livery, it is not any ſur - 
render; for he did it but as a ſervant : wherefore, the bailiwick being 
a collateral thing, an acceptance of the grant thereof is not any ſur- 
render. | 


"DM Juſtice, accorded that it cannot be a ſurrender, be- 


vant, and doth things for the profit of his maſter : and 1 he 
doth them voluntarily, as 2. Edi. 4. pl. 4. is; yet it is intended to 


tation ſhall be that the maſter let. And whereas the caſe in Dyer, 


accepts a grant of the cuſtody of the ſame houſe, that it ſhould be a 
ſurrender; that is true, and hath been ſo adjudged; for the cuſtody 
of vie ſame thing which was let before, is another intereſt in the 
ſame thing leaſed, and cannot ſtand with the firſt leaſe, and therefore 
not like to this caſe, And it hath been adjudged in Sir John Cham- 
berlain's Caſe, that where a leſſee for years of a park accepts a grant 
of the office of par- keeper of the ſame park for his life, that is not 
* ſurrender, becauſe it is an office collateral to the land; but if a 
lellce take a grant of common out of the ſame land, or of the herbage 
of the ſame land, that is a ſurrender, becauſe it cannot conſiſt with 
his leaſe : and it is a common caſe, that in many manors a copy- 
holder is bailiff of the ſame manor, by cuſtom ; 2 it was never taken 
to be a ſurrender: ſo if a leſſee for years of a manor be made ſurveyor 
or ſteward thereof for life, that is not any ſurrender ; as it was reſolv- 
ed inthe caſe of Fir Valentine Brown, The bailiff of Ve 2 is 
conmonly a great man, who hath alſo leaſes in ¶ſtminſter of the de- 
miſe of the dean and chapter, and yet it was never intended to be any 
lucrender ; and therefore not here. 


SAR BTEII AT RE BT O OO OE RAE Cz 


YELveRTON, Juſtice. It cannot be a ſurrender for three cauſes : 
Fit, For that the leaſe of the bailiwick is of another thing. Secondhy, 


"RO, Jae. N A bailiff 


of the bailiwick is diſtinct, and of another thing than that which was 
eaſed before, and therefore cannot be any ſurrender; and for that 


cording to 21. Hen. 7. pl. 6.; for otherwiſe the rent- charge cannot 


be done in the name of his maſter; and in debt hereupon, the decla- 


200. pl. 13. hath been objected, where the leſſee for years of a houſe 
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GyB30N 


SEARL, | 


cauſe the bailiwick is not any intereſt in the ſame thing which was x. Leon. 49. 
let before; for a bailiff hath not any intereſt at all, but is a mere ſer- Co. Lit. 172. 


>, $a,» |; . 


* 
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Gyusow A bailiff hath authority to meddle with the land, but hath not any in- 
geit tereſt therein. Thirdly, Becauſe a bailiff hath no permanent eſtate, 
Brant. put it is determinable at the lord's pleaſure. E 
A bailiff ofa Nor. Fon the authority of a bailiff, vide 21. Hen. 7. 12. Hen. 
*manor,although 7. pl. 14. 3, Edw. 2. title « Avowry,” that a bailiff may receive rents, 
3 noun” take fealty, gay quit-rents, repair houſes and fences, but in ſuch 
Land — r. manner as before; for he cannot tile where it was thatched, nor im- 
ceive rents, take pale where it was mounded with a hedge : and he may do any thing 
ſealty, &. for his maſter's benefit, but not to his prejudice, without his aſſent; 
| Poſt. 377- and therefore he cannot give ſeiſin of rent, nor exchange the lords 
Crs. Car. w=—_ land, as 41. Edw. 3. pl. 26. is; and 29. Hen. 8. in Brook, a bailiff 
þ— ator 28. may be ſteward of the ſame manor, for yy may well both ſtand to- 
Owen. 28. gether, and 20. Hen. 7. pl. 5. the bailiff ofa manor, who hath rent 
Hob. 154. ifſuing out of the ſame manor, ſhall have that rent by recouper; which 
++ 7 gg 339- proves that it is not ſuſpended, becauſe the bailiwick being a thing 
＋ Roll — diſtinct from the other, the taking of a grant thereof cannot be a ſur- 


258. render of the leaſe of the land. 


png FENNER. accordant in omnibus, —Whereupon it was adjudged for 


the plaintiff. 


Cask 17. Shoyle again/t Taylor. 
Michaelmas Term, 4. Fac. 1. Roll 87. 
2 NFORMATION in the exchequer on the 5. Eliz. c. 4. by Shyl: 


er = ca for the king and himſelf; for that the defendant at St. Clement's, 
information for near Temple Bar, London, on the firſt of December, 3. Fac. I. « 
exerciſing thoſe continu? poſtea uſque 12 November, 4. Tal. 1. (which was until the 
. day of the information) for the ſpace of eleven months and more, ex- 
8. Co. 129. Erciſed and occupied the art and occupation of A BREWER, being 


41. Co. 54 an occupation uſed within the realm 12 January, 5. Eliz. ; ubi reve- 


Cro. Car. 499 rg he did not exerciſe the ſaid trade the 12 January, 5. Eliz. nor 


I Roll Rep 10. f ek 
2 Bulft. 190. as ever brought up for ſeven years as an apprentice to the ſaid art, 


Palm. 543- contra formam ſtatuti. 
5. Com. Dig. 


The defendant pleaded not guilty; and it was found againſt him; 
and, after verdict, moved in arreſt of judgment, | | 


$71. 
3. Bac. Ab. 55 2. 


$53. 
1. Hawk P. C. 


565. FirsT, That the art of A BREWER is not ſuch a trade, the uſing 

1, Burr. 1. whereof is prohibited by the ſtatute.— Sed non allocatur : for by the 
expreſs words of the ſtatute, it is reckoned as a trade or occupation; 
and the words in the ſtatute whereupon this information is founded, 
refer to the trade aforeſaid, | | 


The 31. Es. SECONDLY, That by the ſtatute of 31. Eliz. c. 5. it is enadted, 


e. 283 5 that offences againſt the ſtatute of 5. Eliz. c. 4. ſhall be enquired of 
ee — only in the ſeſſions of peace, aſſizes, or leets, within the county where 


5. Elis. c. 4. the offences are committed, et non alibi extra comitat. ſo as thi 

ſhall be only en- infomation, upon this ſtatute in this court, is not maintainable. 

quired of within | 

the county, does dot exclude the juriſdiction of the king's beneh ; and in all caſes qui tam, an informs 

tion may bein the exchequer for the whole penalty, to the uſe of the king. Ante, 85. Poſt. 53h. 

643. 3 327. Cro. Eliz. 645. 1. Vent. 8. And, 127. Salk. 373. 2. Hawk. P. C. 381, 38 
* ä 1 — 


— 


pu ; 
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And of this point THE Barons were in doubt. But it was after- Snorie- 
ward reſolved, upon conſideration of the ſtatute, that the information 5 | 
well lay; for the intent of the ſtatute was, that for ſuch offences men F 
ſhould not be drawn out of the county where the offence was com- 

mitted : and although the ſtatute mentions, that the ſuit ſhall be for 

them in ſuch courts there named, yet it is not in the negative, © and 

« not in any other court, but “ not in any other county.” And 

this being a ſuit for the king, and in this court proper for him, this 

information is well maintainable : and ſo it was 1 a 

precedent was ſhewn, Eafter Term, 3. Fac. 1. Roll 150. in the 

king's bench, between Ken v. Drake (a), for uſing the art of a 

SPURRIER within the ſaid parifh of St. Clement's againſt the ſaid ſta- 

tute; and it was adjudged that it well lay: but it was faid, that there 

was not any queſtion in that caſe, becauſe the offence being in Mid- gee Farren v. 
diſ:x, and the king's bench fitting in Afiddleſex, they had the power Williams. 

of the ſeſſions intended within the ſtatute ;—But THE Cour held Cowp: 369. 
it to be all one. Wherefore it was adjudged accordingly. NoTE, 

The principal caſe was afterward affirmed on a writ of error, 


This was the firſt caſe wherein SiR LAWRENCE TANFIELD (be- 
ing before Juſtice of the king's bench, and the ſame day made Chief 
Baron of the exchequer, being the firſt day of the Term) ſpake, and 
adjudged by the opinion of all the Court, | 


8 (a) Ante, 85. 
See 21 Jac. 1. c. 4 —and 13. and 14 Car. 2 c. 26. 


— 


The King againſt Twine, and Others. | Carr 18. 
Michaelmas Term, 3. Fac. 1. Roll 150; —In the Exchequer. | 


PON demurrer, the caſe was, That one George York recovered The king, by 

againſt John Allen four thouſand pounds damages in an ee 
action on the caſe. Afterwards George York, being outlawed in a choſe in 4 al 
perſonal action, died; and queen Elizabeth, in the thirty-fourth and the aſſignee 
year of her reign (reciting that he was outlawed and dead), granted maꝝ ſue, either 
all his goods, chattels, and debts to Francis Anger, to the uſe of w To wee 
Hun York, Afterwards Francis Anger, by deed, aſſigned that debt but if he — 2 
and judgment to Chri/topher Twine : and, notwithſtanding, an ex- it to another it is 
tent iſſued in the king's name, to extend all the lands which the void —Sed vide 
ſaid Jahn Allen had at the time of the judgment; and the lands in 2 — 
the poſſeſſion of Thomas Twine, which he purchaſed after the - 
Judgment, were extended. Thereupon he, as terre-tenant, RP: * 
pleaded againſt this extent, to be diſcharged thereof, it being upon 2. Roll. . 
#hynment made 34. Elix by the queen; whereas by the aſfign- 3 Cro: , 
ment made by Anger to Twine, he is chargeable to him only and C2 Eig. gage”, 
not to the king. It was thereupon demurred, and Agued — 2 7 
divers times in the exchequer. The principal queſtion was, 1. Sid. zr. 
Whether, after the aſſignment of this debt by queen Elizabeth, 1. Will, 211. 
the king oy extend in his own name for the benefit of the pa- . Frere Wms. 
tente, and the patentee thereby have the ſuit in the king's name ? \ Peere Wis, 
R Black. | : 199- | 
Devel. 16 92 = vey 403, 49h: 4. Bac. Abr. 194, 214. _ Touch, 94. 

| | N2 —And 


\ - % 


The * —And Log THE Panons 2 the = erp bar, reſolved, 
m that as ing's t of a thing in action is enough, ſo thi 
Twine debt, which nd to the —— by the outlawry of York is — 
granted; and the grantee may have the benefit to levy this debt by 
action in his own name, or by extent in the king's name, altho he 
hath not any words in his grant to ſue it in the name of the king, a; 
is uſual in ſuch caſes. But the aſſignment over of this debt by Francis 
Auger (the king's patentee) to Chriſtopher Twine, is merely void ; 
for there cannot by law be any aſſignmęnt made by a common perſon 
of this debt. It was therefore adjudged, that the plea was ill, and 
no cauſe of diſcharge ; and that the land ſhould remain in extent for 
the king. Yide 4. Hen. 8. Dyer, fel. 1. and fol. 30. Bretan' 
Caſe, 39. Hen. 6. pl. 26. 


Cazx I9. | Croſs againſt Fauſtenditch. 


Hilary Term, 2. Jac. 1. Roll 


JECTMENT of a leaſe from John Elms. Upon not guilty 
pleaded, the Jury found a ſpecial verdict, - viz. That Edward 
arg affec- ns, father of the leſſor, was ſeiſed in fee, and in 35. Eliz. cove- 
"3 hy Surry nanted by indenture, in conſideration of love to his eldeſt fon, and 
truſt for — for the ſettling his lands in his name and blood, and according to the 
| ſelf for life, eſtates, proviſoes, and limitations therein mentioned, that he 
eee would before Eaſter convey his lands to Edward Apſtey, and others, 
to ſtand ſeiſed to the uſe of himſelf for life, the remainder to his ſaid fon, 
from and after the leſſor, in tail, with divers remainders over, the remainder 
Eafter of ſuch to his right heirs ;- and that all eſtates made ſhould be to the uſes, 
e and under the proviſoes afterward mentioned, with a PROv150, 
ently conveyed fhat he might make leaſes for twenty-one years of any part thereof; 
before, to the and that the conveyances ſhould be to the uſe of the leſſee, with a 
ſeveral uſes pkoviso that he might revoke all the uſes and eſtates by any his 
2 wh writing or will. He alſo covenanted that he would ſtand ſeiſed, 
ing executes from and after Eaſter, of ſo much of the ſaid lands which ſhould 
before Eaſier), not be ſufficiently conveyed to the ſaid ſeveral uſes, intents, and 
extends to all purpoſes. They found, that before Eaſter no aſſurance was made 
RO 00D. according to the indenture; and that in 40. Eliz., for thirty 
Nox, 123. pounds paid, he, by indenture, demiſed to the defendant for 
a _ twenty-one years: and found the clauſe of the ſtatute of 27. Elia 
7. Co 40. c. 4. That if one make a conveyance, with clauſe of revocation, 
Plow. 307. © and afterward for conſideration of money, or for other conſi- 
bid. 83. « derations, bargain, fell, demiſe or grant the ſaid land to a ſtran- 
2 gs. Ager, the ſaid conveyance ſhall be void and revoked, &c.— 
Gilb Uſes, 113. They further find, that Edward Elms died, that John Elms entered, 
3. Lev. 371. and let to the plaintiff, upon whom the defendant re-entered. I 
Deg) , 0 Mn 
486. 2. Com. Dig. 579. 3 Com. Dig. 342. 5. Bac. Abr. 364. 


7 


A covenant, in 
conſideration of 


FirsT, It was reſolved without argument, that the uſes and 
eftates raiſed by the covenant in this indenture being made, in conli- 
deration of love to his ſon, and no eſtate at all 3 

; : a1, 


* 
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Fafter, the covenanted extended to all: —although it was objected Ones, 
that the words being, © that of ſo much of the ſaid lands as ſhould not » 
« be ſufficiently conveyed, he would ſtand, &c.“ the intent was, that 51 ren. 
he would ſtand ſeiſed when part was conveyed, and ſufficiently exe- | 
cuted ; but when no part was executed, it was not his intent that all 

ſhould be raiſed by covenant.— Sed non allocatur; for the conſideration 

being ſufficient, the covenant well extends to all, there being nothing 


conveyed by the eſtate executed. 


SECONDLY, It was reſolved, that the eſtate not being executed If a man cove- 
(the uſes ariſing by covenant only), the proviſo to make leaſes is nant in conſi- 


void; for the leſfees are ſtrangers to the conſideration of blood, and ue — ug 


therefore cannot take benefit of any ſuch eſtate. thereby; and the fa- wich 4 power to 
ther hath not any authority to make leaſes. Vide Mildmay's Caſe, 1. make leaſes, a 
G. 176. and Lord Paget's Caſe, ibid. 154. | leaſe to @ flrane 


ger is void: 
1. Co. 176. 2. Roll. Ab. 260. 3. Keb. 526. 751. W Jones, 411. Moor, 381. Dougl. 565. 
2. Term Rep. 688. . 


THIRDLY, (which was the principal queſtion), When Edward A ſettlement 
Elms (who was but tenant for life by this conveyance, with power of made for a good 


confideration, as 


revocation) made a leaſe for twenty-one years (which might have had for the orovifion 


his determination during his life), it being made in conſideration of of children, 
money paid, Whether that ſhould be ſaid to be a leaſe derived out of will, if made 
the eſtate for life only? or, Whether the leſſee ſhall have benefit ofen Power. on 
the ſtatute of 27. Eliz. c. 4. ? That this voluntary and revocable the ſeller, - 
conveyance ſhould be ſaid to be void and revoked quoad the leſſee, was void, by the 
the doubt. —And it was held by ALL THE JusTICEs, that this leaſe 27. Eliz e. 4. 
ſhould be good and abſolute, and not be impeached by the former ; 2 e 
but he who made it having power to revoke it, the law ſhall conſtrue — | 
it as revoked, and void guoad the leſſee, and that he was as tenant in a , 

fee when he made that leaſe : for it is expreſsly within the words and Poſt. 454- 
intent of the ſtatute of 27. Eliz. c. 4. this leaſe being made in conſi- | | __ 
deration of a fine paid. | at 


And it was ſaid at the bar, that in Hinde v. Collins (a), it was re- 4 8 
ſolved in this court, that where one had made ſuch a conveyance, which rent is re- 
and had made a leaſe reſerving rent, without other conſideration, ſerved, is a re- 


. . . vocation of a 
that it was ſufficient, and a revocation of the firſt eſtate guoad that vedhtary codd« 


leaſe, | veyance within 
And becauſe none of the plaintiff's part had argued, they gave fur- 27. Elia. e. 4. 
ther day. Et adjournatur. | Mean, das Gab 


(a) 29. El Cowp. 435. 705. Dougl. 710, 
a . Eliz, | 


The City of London again Greyme. enn om 
Trinity Term, 5. Fac. 1. Roll 1607. 


HE caſe was, The mayor and citizens of London covenanted On a covenant 
1. to find eight men to grind every day in Bridewell mill, by 3 leſſor to 

ich they let to the defendant ; and agreed, that if they failed 3 1 
therein, the defendant ſhould retain ſo much of the rent out of — yon. 
his rent. The defendant pulled down the corn-mill, and made it it into a horſe- 
2 horſe-mill, and would not defalk ſo much out. of his rent as he mill, the cave- 
ought to be allowed for the eight men. —But ALL THE CourT ms _— 
held, that by the alteration of that mill in this manner, the leſſors 4s hos | 
2. Roll. Ab. 814. 4. Co. 87. 1. Lev. 309. 1. Salk, 198. 5. Com. Dig. 678. Doug], 26. 


are 
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The Cixv of are diſcharged of their covenant; and that this converſion is waſte, 
_— although it were for the lefſors* advantage: and ſo it is to convert 2 
Gzryue, corn mill to a fulling-mill. ; 


ce 21. | Wodell againſt Hungate. 


If an executor EBT upon an obligation againſt an executor ; who pleaded, 
plead a debt that the teſtator, tempore mortis ſuæ, was indebted to the king 


the ki 8 b ; 
roma nay B for the office of ſherifflhip :—and becauſe it was not averred that fl 
that it wasa Was verum et juſtum debitum, et minimè ſolutum, it was demurred in 
& Jjuſtandtrue Jaw; and, without argument (becauſe an injunction was ſerved out 


bo | opt 
— A 8 of the exchequer), adjudged for the plaintiff. 
Poſt. 626. 1. Lev. 200. I. Sid. 333. Lut 662. cn. Carth, 8. 1. Salk. 312. Dougl 452, 


Ca 22. | Memorandum. 


Sir T. Fleming. HE laſt day of this Term, Six Thomas FLEMING, Chief Ba- 
ron, was made Chief Juſtice of the king's bench, 


Sir L. Tanfield. Immediately after he was ſworn, SIR LawRESce T anrilo, 
one of the Judges of the king's bench, was made Chief Baron, and 


ſworn before the lord chancellor and treaſurer. 


Sir John Croke. Afterward the ſame day, the lord chancellor came back into the 
1 bench, and Sir JOHN CROR x, one of the king's ſerjeants, was 
e Juſtice of the ſame bench. | 


Sir]. Doderidge. And that day alſo DoD ERI DOE, the Solicitor General, was made the 
| king's ſerjeant (he being ſerjeant before, having by diſpenſation left 
his habit and become Solicitor. ) 
Sir Fra, Bacon. And in his place Sik FRAncis Bacon, who was of the king's 
counſel at large, without any ſpecial place, was made the king's do- 
licitor. 


Michaelmas | 
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Michaelmas Term, 
5. Jac. 1. In the King's Bench. 
Sir Thomas Fleming, Nut. Chief Juſtice. 
Sir Edward Fenner, Kit. 
Sir Chriſtopher Yelverton, Rut. ae 


Sie David Williams, Kut. | 
Sir John Croke, Kit. 


Sir Henry Hobart, Kut. Attorncy General 


Sir Francis Bacon, Knt Solicitor General. 


— — 


Selman againſt King and Others. | | Care 1. 
SSUMPSIT. Whereas upon a ſuit in the ſtar- chamber be- When a defen- 
tween the defendant and others, a commiſſion iſſued for the dant is charge- 
examination of witneſſes ; that the plaintiff at the time of the com- — | 
miſſion kept an inn in Beningham; and in conſideration that ſhe pro- to = . og 
miſed to find horſe- meat and man's-meat for the defendant and his al! be requeſted, 
company during the time of the ſitting of the commiſſion, that the _ you al 
defendant aſſumed to pay to the plaintiff all ſuch ſums as that diet far fie ve. 
and horſe-meat amounted to, when he ſhould be thereunto requeſted : ff is not 
and alledgeth in fact, that the commiſſioners ſat there three days, and ſufficient ; 


that ſhe found the ſaid horſe-meat and man's-meat during the ſaid © 749%? muſt 


time, which amounted to five pounds fix ſhillings ; and that the de- n al- 
fendant, licèt ſæpiùs requiſitus, hath not paid it. ; Ante, 109. 229. 


The defendant pleads non aſſumpſit; and it was found againſt him: "my 432. a3, 
and now moved in arreſt of judgment, that the promiſe being to pay Vel, 66. 
when he ſhould be requeſted, there ought to be a preciſe requeſt al- Hob. 68. 
ledged, and the year, day, and place of the requeſt expreſſed ; for the on: Car. 38- 


6 . . | . 1. 
defendant is not otherwiſe chargeable in an aſſumpſit. Cro bn 85.91. 


THE work COURT was of that opinion; for when the defendant. Owen, 109. 
is chargeable upon a collateral promiſe, and not for a mere debt, I. Brown! 10. 
tnere ought to be a requeſt preciſely alledged: for in an aſſumpſit for — gh: 85. 
debt, where a duty was due before, that being but in nature of a debt, z. Bulk,” 299. 
tie general allegation, lit ſæpiùs reguiſitus, is ſufficient: and for 1. Wilf. 33 
that cauſe the judgment was ſtayed (a). 1 Saund 33. 
(a) See 1. Strange, 88. where this caſe is ſaid to have been denied. * 


Wnckworth again/t Mayo. - "os 
Trinity Term, 5. Fac. I. Roll . 


RESPASS for breaking his cloſe. The plaintiff, in the novel A verdi& in | 
UYignment, expreſſed the place to be in an acre of land; and treſpaſs finding 


ſhews the buttals and ſidings, eaſt, weſt, north, and ſouth. The *i* 4fendant 


defendant pleads not guilty. The jury found guoad tranſprefſionem in ory of the 
_ infra 7 agg untus acr. ter. that the — Wen: and land mentioned, 


, . d the 
c. et quoad reſiduum, that he is not guilty. mas” wow 


GUILTY, is good. Ante, 85. 113. Poſt, 442. 8. C. Yelv. 114. Hob. 119. 2. Roll. Abr. 718 
Term Rep. 349. oy | | a I 5 N 
t 
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Winckwonru It was thereupon moved, that the plaintiff ſhould not have judg- 
Wr ment; for the place aſſigned being abuttaled four ways, the moiety 
ar. thereof cannot be bounded in ſuch manner; ſo the plaintiff hath fail. 

ed in his abuttals. | 


Tu Covxr, at the firſt motion, were of that opinion. But at 
another day, being again moved, they all held it to be well enough ; 
for although the plaintiff by this verdict may be intended to have but 

a moiety, being peradventure tenant in common with a ſtranger, yet, 

upon a general iſſue, the defendant ſhall not take advantage thereof 

(a) See 2 Stra. (4); but the action well lies for the plaintiff. Alſo, although the 
_ 87 0, Place aſſigned is an acre of land, and the jury found it to be an half 
Gilbert Peil acre, it is well enough. Alſo, although the treſpaſs is made but 
234, 235. in dimidis unius acr. yet that accords as the plaintiff hath counted; 
and although the treſpaſs was done in the moiety thereof, yet it may 

be well alledged to be done in the whole acre. - Wherefore the plain- 


tiff had judgment, | 
Ciel z. Jerret againſt Caldewell. 
Eafter Term, 4. Fac. 1. Roll 517. 
1 RROR of a judgment in Burton upon Trent. 
inferior court 
muſt ſhow b Tre FIRST ERROR aſſigned, ore tenus, was, Becauſe it 


what authority, was not ſhewn in the ſtyle of the court by what authority it was 


and late the . > 
names of the holden, viz. by charter or preſcription. 


Judges before THE SEconD ERROR, Becauſe the ſtyle of the court is, © © 
* it s ( ram ſeneſchallo et ballivo domino PAGET ;” and he doth not ſhew 
their names. | 
And both theſe were held to be errors incurable ; for in theſe infe- 
rior courts, the authority whereby they are held (a), as likewiſe the 
names of the Judges before whom, ought always to be expreſſed (%), 
(e Poſt. 493. Otherwiſe the king's courts 1 nizance of their authori- 
s as 


co 
8 ty. And for theſe cauſes it was reverſed. Vide 22. Edw. 4 
Moor, 422. pl. 8. a \ . 
Cro Kli 489. 


Cro. Car. 46. 8. Co. 133. Owen, 50. t. Roll Ab. 795. Noy, 35. 1. Sid. 317. 2. Com. Dig. 610. 
Cowp. 20, 2. Mod. 197. (65) Poſt 190. Yelv 46. 4. Term Rep. 151. 


Cave 4. Sir Thomas Holt againſt Aſtgrigg. 
A declaration CTION UPON THE CASE FOR WORDS : «© Sir The- 
for ſaying that « mas Holt ſtruck his cook on the head with a cleaver, and 


h > pews ping « cleaved his head; the one part lay on the one ſhoulder, and another 
&« part lay on 5 Les on = _ The defendant pleaded not guilty; and it was 
6 one ſfooulder, agal M. 
„ and another + 
« part — It was now moved in arreſt of judgment, that theſe words were not 
„ other bouts actionable; for it is not averred that the cook was killed, but argu- 
8 = mentative. 8 | 
that Z. was | THe CouRT. was of that opinion, FLEMING, Chief Fuftice, and 
* | 5 7 3 
9 WILLIAMS, abſentibus; for ſlander ought to be direct, _—_ which 
Cro. Eliz. 346, there may not be any intendment: but here, notwithſtanding ſuch 
4 Bac. Ab. og, wounding, the party may yet be living 3 and it is then but treſpaſs — 
506 Wherefore it was adjudged for the defendant. 


* William 
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William Harriſon, Executor of Thomas Harriſon, i 5 
againſt Fulſtowe. 


RROR of a judgment in the common pleas in debt upon two A miſpriſion in 
obligations; the one of ſixty pounds for the payment of forty the entry ofa _ 
pounds 14 October, 42. Eliz. ; the other of forty pounds for the pay- 552 . 
ment of twenty pounds at another day. The defendant pleaded pay- after error 
ment of both; and found againſt him for them both. But the verdict brought. 
was entered, “gu non Tavit the ſaid forty pounds ſuper quartam Poſt 628. 
« diem Oftob.” where it ought to have been “ ſupra quartam deci- Yelv, 108. | 
« mam.” And judgment was given upon this verdict, 2nd a writ of Cro. Eliz. 11x. 
error brought, and the record removed. And now this fault being Cro Car 338. 
ſpied, it was moved, that it might be amended; for by the note of the — — ; 
clerk of the aſſizes this verdi& was for the plaintiff ;—and although r. Ceuta Dig. 
it was after the writ of error, the record being here, it was awarded 333. 
84 


to be amended. | 308. 
F | = 2. Ter. Rep. 281, 
1. Ter. Rep 783. Cowp. 407. 425. 841. Dougl 114. 135. 


ANOTHER ERROR aſſigned was, That the original writ was An original 
againſt Thomas Harriſon, executor of William Harriſon ; and ſo was rit, although 
the capias, the alias, and the pluries; but the declaration, verdict, x 3 . che 
and judgment, were againſt, William Harriſon, executor of Thomas — —— * 
Harriſm ; ſoit is variant from the declaration, and doth not warrant taken as an ori- 
it. And jt was moved, that this, being after verdict, is helped by the Zinal in the 
ſtatute of 18, Eliz. c. 14. which provides that after verdi& the — mes 
want of an original ſhall not prejudice ; and here is not any original by hens 
2zainſt William Harriſon, againſt whom the verdict and judgment cn at 
were given, and ſo is within the proviſion of the ſtatute, —Sed non Tel. 108. 
albcatur; for although the ſtatute helps when there is not any original, 5 2 
yet when there is an original which is ill, that is not aided; and 282. NN 
here the original is 2 Thomas Harriſon, executor of the ſaid Wil- 1. Com. Dig, 
liam Harriſon the teſtator ; ſo. the original writis againſt the executor, 33? 
but there is a miſtake in his chriſttan name. And the fame record 2 wr; ng f 
ſhews, that obtulit ſe verſus THOMAM HARRISON ; and the capias is Com 45 5. 
againſt Thomas Harriſon; ſo is the alias and the pluries; and being 1, Ter. Rep. 
all upon one and the ſame record, it ſhall be intended, that the decla- 782. | 
ration and proceedings are upon that writ which is vicious, eſpecially 6% *Þ* 
is this caſe is upon a writ of diminution, this writ and no other being 
certified upon that record. Wherefore, alſente FLEMING, Chief 


Tuflice, it was reverſed, 


/ 


Robertſon 


im heir. 


186 Michaelmas Term, 5. Jac. 1. In B. R. 


Cas 6. Robertſon againſt Lady Stallage. | 
A ſentence of CASE out of the court of wards was referred by the king's ſpe. 
| — cial commandment, to THE Two CHIEF JUSTICEs, Thy 
| be re-exnmi HIEF BARON, and WILLIAMS and ALTHAM, Fuſtices, wherein 


after the death . 
of the parties. it was reſolved, 


3.Roll Ab. 360. FiRsT, That a divorce being by ſentence in the ſpiritual court be- 
7. Co. 43 b. tween Kenne and his wife, cauſe præcontractus, or other cauſe, the 
4. Co. 29. parties being dead between whom it was, the court of wards cannot 


_ Salk 121. ho . g x 
Godolph 484. now examine it, to prove another heir againſt that ſentence. 


Carth. 271. Comb 200. 4. Mod. 182 1. Bl. Com. 440. | 


If an inquifi= - SECONDLY, That one being by office found heir, another, ex- 
tion of office hibiting a bill to be admitted to traverſe that office, ſhall not be ad. 
2 mitted thereto, until he hath another office finding him to be heir, 
another ſhall and fo hath a record to aid him, notwithſtanding the ſtatute of 2. 
not traverſe the £dw. 6. c. 8. which office ought (by ſpecial commiſſion awarded) 
— without to recite the firſt office, and after, upon complaint that one ſuch is 
an office finding grieved, thereby command to enquire whether he be heir or not; 
7. Co. 4. and then he, being found to be heir, ſhall by the benefit of that ta 


4. Com. Dig. tute be admitted to a traverſe. 
2. 


nn THiRDLy, It was reſolved, where a bill is to be admitted to trä- 
vivor cannot be Verſe which abates by the death of the defendant, and a bill of revivor 
had after a bill is exhibited which abates by the death or marriage of the plaintif, 
of revivor. that there cannot be any other bill of revivor ; for a bill of reviyor 


- — . Ha 33, cannot be after a bill of revivor. 


1. Vern. 135. 417. 441. See Mitford's Pleadings, 63. to 74. 


Cart 7. Maynay again/# Collins. 
A new bill may EBT was brought upon an obligation 27. Eliz. anda recovery 
be filed, by by nihil dicit. After the defendant's death, a ſcire facias wa 


leave of = rought againſt the heir, and a recovery againſt him upon two hi 
COD * returned. The heir died, and a new writ of ſcire facias was brought 
have been loſt, againſt the heir of the heir (a), and a recovery had againſt him by 
Ante, 171. default. . 

Poſt. 580. n . | 

Cro. Car. 151, And now he brings error in the exchequer chamber; and afigs 
282. the error, That there was not any bill upon the file; as in rei ver. 


Plowd. 441. tate there was not any. 


But upon ſuggeſtion to the Couxr, that it being an ancient 
judgment, the bill might very well have been embezzled off the file 
and it is mentioned in a note by the _— book that ſuch a bill ws 
. for to be = upon the file, it was ordered that a new bill 

e put upon the file. 


fa) Co. Lit. 103. 290. Dyer, 81. and 3. and 4. Will. and Mary, c 14. 
Huſcombe 
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Huſcombe againſt Standing. O8. 
Trinity Term, 5. Fac. 1. R! 


Df: upon an obligation of forty pounds, conditioned, That Ha bond be c- 
E. 


Richard Street ſhould pay twenty-pounds on ſuch a day, 2 4. 


reſe agaiuſt . 
The defendant pleads, that the ſaid Street was impriſoned by one only, 8. cannot 
Eveley, ſteward of the Stannaries, and the plaintiff, of OE — — 
him, and without any reaſonable cauſe, detained the ſaid Street in diſcharge of the 
priſon, againſt law, and to the great peril of his life, until the ſaid bond. 
Street ſhould pay to the plaintiff twenty-four pounds, or become 
bound with a ſurety for the payment thereof; whereupon, to enlarge , Reil Ab. 68, 
the ſaid Street, and to avoid danger of his life, he, and the defendant Cro. Eliz. 546, 
as his ſurety, entered into that bond. | F. Com. Dig. 
It was thereupon demurred; and without argument ADJUDGED — 700 
for the plaintiff, that it was not any plea for the ſurety, although it Shep. Touch 
had been a good plea for the ſaid Street; for none ſhall avoid his own 50. 
bond, for the impriſonment or danger of any other than of himſelf Cowp 47. 
only; and although the bond be avoidable as to the one, yet it is 
75 quoad the other. Wherefore it was adjudged for the plaintiff. 


ide 39. Hen. 6. pl. 51. 7. Edw. 4. pl. 12. 21. Ed. 4. 
pl. 13. | 


Andrews again/# The Hundred of Lewknor. Cas 9g. 


CTION upon the ſtatute of Minton, 13. Edw. 1. c. 2. of hue Ina declaration 
and cry; and ſhews in his count the ſaid ſtatute, and that on the ſtatute 
ſuch a day he was robbed of ſo much within that hundred, and that 8 | 
he made hue and cry; and ſhews how, according to the ſtatute of 27. hue 3 cry was. 
Eliz. c. 18. and that within forty days before the action brought, he made accord- 
was ſworn before ſuch a juſtice of the peace that he was robbed of fo gt the 27. 
much, that he did not know any of the felons, and that as yet the de- _ on, 
fendants had not taken any of the felons, nor ſatisfied him, contra For- tra formam la- 


man flatuti prædict. unde attio accrevit. | | Pati 5655 
. 5 ; : * E 1s FOoOd, 
After verdict for the plaintiff, it was moved, That this declaration Ante, 142. 
was not good; becauſe the action is founded upon two ſtatutes, and 1 
both! mentioned in the declaration; yet he concludes, contra formam ? Vin 270 8. 
tatuti prædict. which i | 1. Vent. 235, 
atuti prædict, which is not good. B R H. 409. 


Tat Count thereupon doubted, and appointed precedents to be ag” troy c. 


earched, And after divers precedents of this court and of the com- 119.387. 
on pleas ſhewn to them, wherein ſome were contra formam ſtatut. Dougl. 4: 
edit. and ſome flatutorum prediflorum, THE COURT held, that ; 

e beſt form was fatuti prædilti; for the action was grounded only 

pon the ſtatute of Winion, which gives the penalty and remedy, and 


8 As TT 


jent 


- he other ſhews only how the examination ſhall be, and in what time 
br before the action brought Feerge he ſhall not have the action), but 
es not any action; and flatuti prædicti refers only to the ſtatute 


Winton, which gives the action; the beſt form therefore is to de- 
ie contra formam flatuti prædicti. And it was adjudged for the 


Maintiff, 


Holdeſworth 
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Car 1o. Holdeſworth againſt Sir Stephen Proctor. 
The omiffion of FTER verdict for the plaintiff, it was moved in arreſt of judg. 
the ſheriff's ment, That the name of the ſheriff was not indorſed to the 


name on the yyrit of diſtringas with niſi prius, and therefore was ill; for 

* ſtatute of York, to every venire facias the name of the ſheriff i * 
Poſt. 443- be indorſed, otherwiſe it hath been ruled to be ill; and by the fame 
Yelv. 110. Treaſon theſherift's name ſhould be indorſed to the d:/tringas allo, 


13 Hurrox, Serjeant That this being but a judici 
7 erj moved, That this being but a judicial 
— — 5 1789 ceſs, and the venire facias well returned (which was as, which wh 
Stra. 136. moned the jury who were returned), the name of the ſheriff is not ſo 
1. Com. Dig. neceſſary to this, and might be well amended; and that it had been 


See 1. Bac. Abr. ſo amended in the caſe of a habeas corpus in the common pleas. 


92. note (). But ALL THE Cour held, that it was ill, and not amendable, 


— 3 nor aided by the ſtatutes of 32. Hen. 8. c. 30. and 18. Eliz. e. 


1. Term Rep. 14. (a); and is all. one with the caſe of a venire facias where the 

782. name of the ſheriff is not thereto, which hath oftentimes been ruled t 

to be ill; for it is not any return, nor helped by any ſtatute. Where. 

fore it was ruled that the trial was ill; and a venire facias de novo was c 

awarded. \ 

(a} It is now aided by 21 Jac. 1. c. 13. | 

Ca 11. | Aldred againſt Mathew. . 
If a ſtatute give EBT upon the ftatute of 8. Eliz. c. 2. for ſuing an action in 


9 2 another's name, without his privity, being duly proved by two 
bited being 4.ty Witneſſes, that he ſhall pay treble damages to the party grieved, and 
proved by two ten pounds to the party in whoſe name thearreſt was made. 


m. queſtion was, How this proof ought to be in an action upon 


may be made in 


the action for the ſtatute, whether by collateral proof before? 


Poll 282 551. And ir WAS HELD, that the proof ſhall be in the ſame aQion, ad 
Lut. 166. not in any other courſe. Wherefore, this exception being taken 1. M 


5. Bac. Abr. ter verdict, it was * to be well enough brought; and judg 
230. ment for the plaintiff. Jide 10. Edw. 4. | | 
Car 12. Gelley againſt Clerk. 


Eaſter Term, 4. Fac. 1. Roll 234. 
CTION UPON THE CASE, upon the common cuſton 


— wh of the realm, againſt the defendant, being an innkeeper 
an inn ber, xbridge, for not keeping ſafely the goods of the plaintiff — { 
ſaying that he his gueſt. Upon not guilty pleaded, it was found by f Jan 


will return in 


wot a, and verdiét, That the plaintiff, being a gueſt. in the ſaid hou irc 
before his re- went from thence to London, left his goods with the de- 

turn his goods fendant, ſaying he would return within two or three days. He 
are ſtolen, he returned accordingly within the three days, and in the interin 


cannot main- 

tainan aQion on the cuſtom of the realm ; for at the time the goods were ſtolen he was not a guef ; 94 

therefore as the innkeeper could not goin @ profit, he ſhall not be liable to ufer lf: without a ſpeci 

undertaking — Poſt, 224. his Meſs 
f : | 3. Re 
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his goods were ſtolen when he was abſent. The queſtion was, Whe- Gir 
ther the defendant, as an inn-keeper, by the common cuſtom of the 172 
realm, ſhall be charged, without any ſpecial promiſe, for the ſafe ä 
keeping of them ? _. | | 8 c. Roll Ab, 


os TER, Serjeant, for the plaintiff, moved, that he ſhould ; for 3. 338. ; 
E.. he tes 3 fo left fis —4 for ſo ſhort a time, and pro- ear 7 2 * 
miſed to return ſo ſoon, and returned accordingly, he is all that time Poph. 179. 
accounted as a gueſt, and ſhall be ſaid to be a gueſt, to charge the ct 
defendant as an inn-keeper, according to the cuſtom of the realm. — —— 0 1 Fa 
And it was adjudged in the caſe of Sir Edwyn Sands, where he came an. | 
toan inn and lodged, and went out thereof in the morning, and left Salk 388. 

his cloak-bag there, intending to return at night, and at night re-, rr ren 
turned accordingly, and in the interim his cloak-bag was ſtolen, that 7 , 127 . 
he might have his remedy by an action grounded upon the common Burr. 1500. 


cuſtom : ſo here, &c. | 2300. i 
| . | : : wp. 479. 
WILLIAMS, Juſtice. If one come to an inn and leave his goods 2 Ter.Rep.18. 


and horſes, and go into the town, and after returns, and in the in- 27. 
terim his goods are ſtolen, no doubt but he is a 2 and ſhall have 
remedy, and ſo was Sir Edwyn Sands Caſe ; for his abſence in part 
of the day is not material, but he is always reputed as a gueſt, So 
where one leaves his horſe at an inn, to ſtand there by agreement at 
livery, although neither himſelf nor any of his ſervants lodge there, 
he is reputed a gueſt for that purpoſe, and the inn-keeper hath a valu- 
able conderation ; and if that horſe be ſtolen, he is chargeable with an 
action, upon the common cuſtom of the realm. But as inthe caſe at 
the bar, where he leaves goods to keep, whereof the defendant is not 
to have any benefit, and goes from thence for two or three days, al- 
though he ſaith he will return, yet he is at his liberty, and therefore 
is not a gueſt during that time, nor is the inn-keeper chargeable as a 
common hoſtler for the goods ſtolen during that time, unleſs he make 
a ſpecial promiſe for the ſafe keeping of them; and the action ought 
to be grounded upon it. | | 


ALL THE OTHER JUSTICES were of that opinion, abſente FLE- 
MING, Chief Fuſtice. But becauſe it was a new caſe, they would ad- 
viſe; et adjournatur (a). 

lei ln the report of this caſe, Noy, 126. and the ho had not any benefit or profit 

it is ſaid, that judgment was given guid of the goods being there. See alſo Moor, 


querens nibil capiat per billam, becauſe he 877. Hargrave's Co. Lit, 89. a. notis. 
was not a gueſt at the time of the ſtening, 


| Beaudely againſt Brook. Car 13. 


CTION UPON THE CASE, for a diſturbance in uſing a, 3 
way: and ſhews, that the defendant was ſeiſed in fee of thegeor fand with 
land over which the way is, and of other land; and by indenture a way to it, no 
rolled, bargained and fold to J. S. land in fee, with a way over way paſſes; for 
his land; and that J. S. let to him the land for years, and the cite bargain and 
defendant diſturbs him. After verdict, it was moved in arreſt o »ſe only; and 
judgment, Firſt, Becauſe he doth not ſhew the deed of this leaſe zthere cannot be 
and without a deed the way paſſeth not. Secondly, Becauſe a leaſe 4 ule of whit ©" 


Up : oes not exiſt : 
tif a way be aypurtenant to land, by a leaſe of the land the way paſſes to the leſſee without any ex - 

els grant. Ante, 50 170. 6. Mod. 3. Yelv. 142. 159. 163. I. Brownl 212. 216. 3. Lev. 30s, 

3. Hall. Abr. 60, Sir W. Jones, 127. Gilb Law Uſes, 281. Co. Lit. 153. a. Hob. 234 | 


IS 


T EL ESTEES . 8 
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Bzavpizy is pleaded of land, without expreſs words of the way; and therefyte 


gain” not good. f 


YELVERTON, Juſtice, was of that opinion: and he, upon view 
of the record, took another exception, viz. That there is not any 
grant of the way in the indenture, but only a bargain and a ſale f 
land, and of a way out of his other land; which cannot be good; fir 
nothing but the uſe paſſed by the deed, and there cannot be a uſe of ; 
thing which is not in M, as a way, common, &c. which are neui. 
created; and until they be created, no uſe can be raiſed by bargain 
and ſale; and by conſequence nothing paſſed by this indenture. And 
ALL THE COURT were of opinion, that for this cauſe the plaintif 


had not ſhewn a ſufficient title. 


But for the other points, FLEMING and ALL THE OTHER Jus. 
Ic Es held, that the declaration was good: for when land is grante 
with a way thereto, it is quaſi appendant to it, and a thing of neceſſ. 
ty; wherefore by the leaſe of the land (although the way be not men- 
tioned) it well paſſeth, without being expreſſed in the dzed ; and 
therefore the difference will be betwixt a grant of land, with com- 
mon or eſtovers to be burnt there ; if he lets the land, the common or 
eſtovers will not paſs without a deed anc expreſs words therein, be- 
cauſe they are profits a prender in another's. ſoil, and are not of neceſ. 
ſity ; but the land cannot be uſed without a way; wherefore it ſhal 
enſue it, and paſs of neceſſity ; and unity of poſſeſſion doth not ex- 


_ tinguiſh it. 
Car 14. Skinner againſt Trobe. | 
To fay another N CTION FOR THESE WORDS ? & Thou art forſworn in 
is forſworn is « Callet court;”” and doth not ſhew that any action was de- 


not actionable, pending there, nor that it was a court of record: And therefore it 


—— was moved in arreſt of judgment, and reſolved, that it lay not; for 
a court of e- this Court, without other deſcription, cannot take cognizance that 


cord. it is a court of record, Wherefore it was adjudged for the defen- 
Ante, 184 dant. 
Poſt. 204 436. ; 
Hob. 283. Moor, 404. Cro. Car, 378. Cro. Eliz. 135. 1. Com Dig 78. 

Casr 18. | Gregg againſt ; 8. 
& bend for EBT, for fix hundred pounds, upon an obligation, The de- 
& ſexaginta li- fendant demanded oyer of the bond, which was © ſexaginta 


a _ is not « /þy;s ;” and for this variance the defendant demurs.—And it was 
oy * held by ALL THE CouRT, that this obligation doth not warrant the 
Poſt. 338. declaration; for it cannot be taken for “ ſexcenta,” but is another 


Yelv. 105. 225. ſum. Wherefore the bill was abated, 
2. Roll.Ab.147- Noy, 109. Hob. 19. 


Cass 16. Dogatte againſt Lawry. 
The poſſeſſion CTION UPON THE CASE, in nature of a conſpiracy ; fo 
of ſtolen goods, that the defendant falſely and maliciouſly, at J/:/?-Allingtn, 


— _— charged him with felony, there cauſed him to be brougtt 


probable ac- | 

count of coming honeſtly by them, is good cauſe of arreſt by the officer, of commitment by the mr 
giſtrate, and of proſecution by the owner ; but on the replication de jo tort, e. to an action ſor ſuc 
a proſecution, if the jury find it was /ans tiel cauſe, the plaintiff ſhall have judgment. Ante, 131. Pot 
194. 432. 490. before 


v \ 
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defore Mr. Gilbert, a juſtice of peace, and procured him to bind the Dooatre 
plaintiff for his appearance at the general gaol-delivery in the county 3 

o Devon; that the defendant there exhibited a bill of indictment, , Ede, ok 
which was found to be minim? vera, whereby he was much damnified, 20. 


ences. Cro. Eliz. got. 
and * | 1 


The defendant pleads, That he had divers naw ſtolen, and miſſ- Dor —— 


ed divers others, which were found in the plaintiff's poſſeſſion, going 1. Term Rep. 
with twelve ſheep which were ſtolen; whereupon he complained 520. 
thereof to the ſaid Mr. Gilbert, who examingd him, and finding him ? _ Rep. 
variant in his examination, bound him to appear at the general gaol- e 

delivery, and the defendant to give evidence; whereupon he, at Ex- 

ner, at the gaol-delivery, exhibited his bill, which is the ſame con- 


fpiracy. 


The plaintiff ſaith, De ſon tort _ ſans tiel cauſe; and iſſue 
thereupon, it was found for the plaintiff, 


53 a . © « -,- - 


It was moved in arreſt of judgment, FirsT, That this is no 
conſpiracy, being but by way of complaint to a juſtice of peace.— 
$:d non allecatur ; for the plaintiff having laid it to be falſely and ma- 
liciouſly, and the jury having found it to be ſans tiel cauſe, it all ap- 
pears to be without any ground, and therefore he is puniſhable. 


— aw TY MN. - > ©, Ge 0 


SECONDLY, That the venire facias is awarded of Meſi-Allington, Venire facias. 
where it ought to have been alſoof Exon; for all the cauſe is in the Ante, 43. 
iſſue, —Sed non allocatur ; for there only was the offence, which is Poſt. 266. 513, 
only in iſſue; wherefore the trial is good. And it was adjudged for 73 
the plaintiff. | | : | 


Johns againſt Adams. Casr 17, 


3 of a judgment in the commen pleas, The error aſſign- judgment 

ed was, For that in debt upon an obligation againſt Johns, and againſt huſband 
his wife, as adminiſtratrix, the defendant pleads payment by the wife, and wiſe exe- 
after the death of the inteſtate, according to the condition of the 5 ions 
bond; and iſſue was joined thereupon, and found for the plaintiff ; non, tune de bonis 
and judgment given, quod recuperet debitum againſt them de bonis teſta- ſuis propriis, is 


teflatoris fi, et 


. tors, et fi non, Ec. the damages de bonis ſuis propriis ; whereas, it $9943 foo 
10 being a falſe plea (which lay in their own cognizance of a payment after ON. 
" ae in their own time), the judgment ought to have been for the of her huſband, 

a | 


gebt de bonis propriis—SECONDLY, That the judgment ought to Poſt. 648. 
we been for the damages de bonis propriis of the huſband only; for a 1. Roll Ab. 
eme covert cannot have any foods. 928. 
ED I. Brownl. 50. 
But THz Coun held the judgment to be well given: for as to dj. . 
e firſt, although the plea be falſe, yet he is altogether a ſtranger Went. 266. 


for o the teſtator ; and therefore the judgment ſhall be only de bonis 23 
n eflatoris, and not as where he pleads plenement adminiſtred, which — — 2 , 


$ falſe in his own cognizance, SECONDLY, Although the wife Cowp. 292. 
a not any goods during the coverture, yet becauſe the huſband 
| is 


9. 
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Jonas is charged only in · reſpect of the wife, and ſhe might have goods i; 
21 ſhe had ſurvived, and execution might be then taken againſt her, 
" therefore the judgment is good; and ſo are all the precedents, 2 
r informed the Court, Wherefore the judgment was a. 

med. | 


Ce 18. Sir John Watts, Sir Thomas Lowe, and John Lee, 
againſt George Ognell. 


In debt for rent EBT for ſeven hundred and fifty pounds, and counts, That 
— 7"SY D Sir Thomas Lee was ſeiſed in ra of the manor of Billeſty, and 
defendant plead the ſecond of October 42. Eliz. let it to George Ognell for ten year, 
entry and 4 rendering two hundred and fifty pounds a- year at the Annunciatiom and 
— . te. Michaelmas; and that George Ognell entered, and was poſſeſſed, the 
fore the fine reverſion over to the ſaid Sir Thomas Lee and his heirs expectant; and 
levied, an iſſue he being ſo ſeiſed, a fine was levied in Hilary Term 44. Elia. between 
joined thereon dhe aforeſaid JoHan. WATTS et Thou. Lowe guerent. et "Troy, 
n Les et MARIAM. Axor ejus deforcientes de maner. de BILLEsy, ſur 
aided after ver- conuſance de droit come ceo, c.; which fine was to the uſe of the ſail 
dict by 32. Hen. Sir John Watts, Sir Thomas Lowe, and the ſaid John Lee, for nine 
5 IM _ ; and afterward of part thereof to the uſe of Sir Thomas Lee and 
— - 4 his wife for their lives, with divers remainders over; and for other 
Cro. Elis. 455. — thereof to the uſe of Sir Thomas Lee for life, with divers remain- 
5 Co. 43. ers over; and for three years arrear at the Annunciation laſt paſt, the 


Yelv. 54 action was brought for the ſeven hundred and fifty pounds. 


R. H. 341. 
— — Die. The defendant pleads entry and expulſion by Sir Thomas Lee, before 


332. the fine levied. Iſſue was taken thereupon; and found for the plain- 


Cowp 24% tiff, It was now moved in arreſt of judgment, 
Dougl 396. 


747. FirsT, That the iſſue was not well joined, for it is upon an entry 
and expulſion, before the fine levied, which is not material: for i 

is alledged, that the leſſee being poſſeſſed, and Sir Thomas Lee ſeiſo 

of the reverſion, a fine was levied ; ſo being poſſeſſed at the time of 

the fine, although he were expulſed before, it is not material.—9 

non allocatur; for being falſely alledged, and found againſt him, its 

not to be diſputed whether he were ouſted or not; for it is an iſſue 

joined, and ſo within the ſtatute 32. Hen. 8. c. 30. 


The emiſſion of SECONDLY, It was moved, That the declaration was ill; for the 
© ©foreſaid” fine is not alledged to be levied of the faid manor, nor by the {i 
dehnt Sir Thomas Lee; for he doth not ſay predict. manerium, nor predit. 
Poſt. 383. 569. Sir Thomas Lee; and it may be between a ſtranger, and of anothe: 
manor.— Sed non allocatur; for it ſhall be intended the fame leſſor, and 
the ſame manor, being named before in the ſame declaration; et 
fmitur pluralitas, but being one ſame name, ſhall be intended one 


ſame perſon, as 31. Hen. 7. pl. 30. b. 


© ©» Go ay 


SS <9 


In debt for rent THIRDLY, The declaration is not good, becauſe it is not 
by the aſſignee alledged, that the leſſee upon this grant by fine, attor!- 
of a fine levied ed, nor that he had _ notice of the uſe limited; for. otier- 


NS wiſe he is not chargeable for the rent, in debt brought again 
to alledge in the declaration that the leſſee attorned, or that he had any notice of the uſe limited ; bit 


he is not bound to pay without notice, and if he has paid to the antient leſſor, be may plead it. 


him: 
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: for it was ſaid, if a fine be levied to a uſe, ceſtui que uſe ſhall Warrs and 
— ee attornment (a); becauſe he hath ARES Nn : 
compel the leſſee to attorn ; 5 the uſe being limited to the conuſee Po. 14% 
himſelf (as in this cafe it is), he hath means to have an attornment | 
before the fine ingroſſed, therefore he ſhall not avow without attorn- Co. 2 4 509. b. 
ment: and if it might be without attornment, ag notice ought to be 28 3 
given to the leflee, for otherwiſe he ſhould be at miſchief; for the Dovyl. gy 
uſe might be limited, and he, not having cognizance thereof, might 

radventure pay his rent to his ancient leſſor; and therefore it is not 
reaſon he ſhould be charged without notice given to him, which 
ought to be ſhewn in the declaration (b). And for proof hereof, the 5 See Birch v. 
opinion of POPHAM, 5. Co. 113. was cited. — And of this point Nr. 20 . Ter, 
THE COURT doubted : but after ward they reſolved, that the action hel 
was well brought, and he need not ſhew anynotice in the declaration; 
for in no declaration inan avowry notice is ſhewn : but they agreed, 
that the leſſee is not bound to pay without notice; and if he hath paid 
it to his ancient leſſor, it is a good excuſe for him, and he may plead 
it: and if he hath not paid it, the action gives him notice to pay it to 
the grantee; and then he is chargeable for all which is not paid. 


It was alſo held, that the conuſors themſelves, and a ſtranger, VIZ. Where attorn- 
John Lee, being ceſtur que uſe, they take by the limitation of the uſe, ment not neceſ- 
and are jointenants of that reverſion ; and therefore they all ſhould * 0 
bare the action without attornment. | Go. Lit ; 09.b. 

HLY, It is alledged wirtute cujus they were onati eg 
FoURTHLY, ged vi 7 y e poſſeſſunati of ae 


the reverſion; and it is not ſhewn they were poſſeſſed at the time of the „ 
action.—Sed nom allocatur; for being alledged that they were poſſeſſed, rute cuir 
and the term being not expired by effluxion of time, it ſhall be in- they were py 
teaded they were yet poſſeſſed, unleſs the contrary was ſhewn. {aſd, it ſhall be 


Wherefore it was adjudged for the plaintiff, — — ; 


at the time of the a ion. 
(a) See 4. & 5, Ann. c. 16. and 11. Geo. 2. c. 19. by which the neceſſity of at- 
tot nment is taken away. | p 


Cox again/t Wirrall. | Car 19. 
Hilary Term, 4. Fac. 1. Roll 856. | | 


FT was an action on the caſe, in nature ofa conſpiracy, The An aRion far a 
declaration charged, that the defendant falſ5 et malitioſe pro- malicious proſe- 
cured the plaintiff to be indicted of the ravithment of one Mary Wir- une will Us 


f . ; h againlt one per- 
ral, and to be detained in priſon for that cauſe until he was acquitted; — — 


to his damages, Kc. | ſpiracy mult be 

g x againſt t π]πZ 

The defendant pleads, that the ſaid Mary Mirrall was his daugh- at leaſt. 
te, and complained to him that (hg was raviſhed by the plaintiff; 
wicreupon he made application to Sir Thomas 8 juſtice of — 1 
peace in the ſame county, who convented the plaintiff before him, F. N. B. 114. 
and examined him; and upon his examination, and the teſtimony 116. | 
af others, bound the plaintiff to appear at the next gaol-delivery ; , Elis, 70. 


and bound the defendant to prefer his bill of indictment. Where- 43 1 30. 
4 Burr. 1071. N 


| 2. Stra. 1122, 1. Will, . 1. Hawk. P. C 351. 
cao. ac. 3 0 upon 


| 
| 
| 
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Coxz upon the plaintiff appearing, he preferred his bill of indictment, which 

1 was found: and thereupon the plaintiff was committed, arraigned, 

and acquitted ; which is the ſame procurement of the indictment and 
acquittal whereof the action is brought. 


To this plea the plaintiff demurred; and, after judgment at the 
bar, it was reſolved that the plea was good. | 


FirsT, It was agreed by THE Coup r, that the declaration to 
procure one to be falſly and maliciouſly indicted is good; for as con- 
ſpiracy lies where two conſpire falfly to indict one, ſo an action 
lies where one alone falſly and maliciouſly procures another to be in- 


dicted: 


Complaint ofa SECONDLY, Although it was alledged that the plea was not good, 
felony, the com- hecauſe it is not averred that felony was committed; and without a 
mh he fact, ſuſpicion is no cauſe of arreſt, as 8. Ediv. 4. pl. 3. 5. Hen. 7 
— — proba. Pl. S. 7. Hen. 4. pl. 35-3 4 muito fortiori, it is no cauſe without 
Ble cauſe in an an act done to indict me; for he was too credulous, to cauſe one t9 
action for mali- be indicted upon complaint of fo ſmall a girl. And CROKE, Jia, 
2 — was of that opinion. Yet ALL TH- QTHER JUSTICES held, that 
no felony was inaſmuch as the father did it upon his daughter's complaint, to whom 
in ſact commit- by nature lie is compaſſionate, although it had been cauſe of arreſt for 
_ 121. 101. ſulbicion of felony (no felony being committed), yet it is a good excuſe 

„131. 791. of his cauſe of complaint to the juſtice of peace, who binding overthe 
3˙ — ng one to appear, and the other to prefer the indictment, it is good cauſe 
— is to excuſe him from the malicious procuring of the indictment, which 
2. Hawk. P. C. is the ground of this action. And all this matter being confeſſed by 
120. demurrer, the Court ſhall take it for a good cauſe of excuſe : but if 


Dougl. 360. jt had been alledged that there was not any raviſhment, and thatthe 


* 


nn defendant knew fo much, it might peradventure have been otherwiſe, 


oy Wherefore it was adjudged for the defendant. 
Cazr 26. Staincroid againſt Locock, 
Hilary Term, 4. Fac. 1. Roll 
A promiſe to SSUMPSIT. Whereas there was a communic »tion betwixt the 
make ſuch a plaintiff and the defendant concerniag an obligation of forty 


conveyance a pounds, wherein the defendant and his father were obliged to one 
— _—_ Newbold, in coniideration that the plaintiff, at the Jefendant's re- 
deration that queſt, would pay to the ſaid Newbold fixty pounds, in diſcharge 
the rape and redemption of the ſaid bond of forty pounds, before fucn 
r a day; and that the detendant promiſed he would affure to the 
the defendant Plaintiff ſuch a copyhold for twenty-one years, by ſuch aſſurance 2 
Tad given to a Egdivard Drables thould deviſe ; and alledged in fact, that he pu 
OT the ſaid ſixty pounds to the ſaid Newbold before the day, in te- 
8 that demption of the bond of forty pounds; that Drables deviled 3 
he paid the letter of attorney for the defendant to two of the tenants to ſur- 
bond is ſuſſici- render for the ſaid twenty-one years, and an obligation for tit 
es quiet enjoying; and that he tendered the letter of attorney to the 
Ante, 115. defendant to ſeal, and he refuſed. The defendant pleads non 4+ 
ſumpfit; and found againſt him: and it was now moved, that th! 

1 declaration 


4. — 08 — 


fere naturæ. But afterward, upon better conſideration, and upon 
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Jeclaration was not good, Becauſe it is not alledged that he diſcharg- STarzzom 
ed him, —Szd non allocatur for he cannot diſcharge the bond, but ,_ 
to pay in diſcharge 3 wherefore he ſhewed it ſufficiently, py 


Seconpl v, Becauſe Drables deviſed two things to be done, and On a promiſe to 
be alledges requeſt of one only.,—Sed non allocatur for the plaintiff =" andrea * 
may alledge breach in the one, although the other be performed; and ſhall deviſe, if 
it is in his election which he will demand. Wherefore it was ad- he deviſes two 
judged for the plaintiff. af — hs * 


tiff may alledge the breach of one only. Dougl. 667. 684 689. 


Hadeſden againſt Gryſſel. | Cazz 21. 


Eaſter Term, 5. Jac 1. Roll . 


RESPASS, wherefore he broke his cloſe called THE HEATH, The lord of the 
at Layton Buſſard, the 11th December, 4. Fac. I.; necnon the ſoil may make 

ſame day, /iberam warrennam of the plaintiff's, at Layton prædict. in- burrows in a A 
travit, and took, killed and carried away conies. The defendant pleads dock hem 
to all the treſpaſs, except the entry in the cloſe called « the Heath, with rabbits 
not guilty : as to that he juſtifies, for that he was ſeiſed in fee of a meſ- and therefore a 
ſuage and land, and had common by preſcription appertaining there- ner . oy 
to, inthe place WHERE, and that he was ready to uſe his common; lg of 5 3 
and many conies being there damage feſant, and ſpoiling the graſs, he as damage fe- 
entered to chaſe them out, leſt they ſhould increaſe, &c,— Where- ſan! ; but if the 
upon the plaintiff demurred, — After argument, THE COURT ad- _ — 
judged, that the plea was not good; for a commoner hath nothing to he may have an 
do with the land but to put in his cattle, and may not meddle with aQion for the 
any thing of the lord's there; and as the lord may have great beaſts diſturbance. 
there, ſo he may have beaſts of warren, and the commoner cannot Poll. 208. 329. 
deſtroy them, F. Nat. Br. 121. And if the lord, by reaſon of 3 C vv. 104. 
them, ſhould ſurcharge the common, and deprive him of his com- 1433. * 
mon, he ought to have his remedy by aſſiſe, or action upon the caſe; . Roll. Ab. 405, 
but he may not kill the conies, no more than he may kill any other F. N. B. 86. 
beaſts of the lord's; and ſo long as conies are in the lord's own land, OW ; 368, 
the lord hath property in them, and may ſay cunigulos ſuos (a) ; but 1 Mod. 30. 
when they go out, he hath no longer property in them. 22. Hen. 6. Cro. Elia. 868, 
pl. 59. 10. Hen. 6. pl. 13. 46. Edw. 3. pl. 2. 3. Hen. b. pl. 55.; 1 Sid 251. 
and therefore they being in the lord's land, the commoner may not 8 n 
meddle with them; nor ought he to come there but to uſe his com- 33 wg N 
mon: then when he ſhews that nis intent as to enter to chaſe the (a) 3 Lev. 2279, 


conies, that entry is tortious. Wherefore it was adjudged for the Fot. 262. 
plaintiff, | Cro. Car 553. 
N 1 Roll Ab 403. 


7. Co. 17. Com. Rep. 34. I. Salk, 566. 1. I. d. Ray. 250. 4. Burr. 2427. 
Nore, At the firſt motion THE CouRT was of opinion againſt % Cro. Elis. 

the plaintiff, that a commoner might deſtroy conies, for they are . Rol 7 ts 

view of a precedent between Bellew and Langdon (b) in this court, 

and for the reaſons before recited, ALL THE JusTICEs, upon the 232 

ſccond motion adjudged for the plaintiff; and it was r eſolyed accord- , 59. 266. Fu 


2. Will. 54. 


ngly, 
O2 | |. .. 
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—— The Earl of Lincoln again/t Roughton. 
Eafter Term, „ | 


* * _ CANDALUM MAGNATUM; for that the defendant ſpake 
ating” 1 7 theſe words : My lord (innuendo the ſaid Earl of Lincoln) is 
« and paltry © baſe earl, and a paltry lord, and keepeth none but rogues and ra. 
© earl.” “ cals like himſelf.” The defendant pleaded not guilty ; and it wa 
Ante, 58. 90. found againſt him. 

4 Co. 16. After verdict, it was moved in arreſt of judgment (a), that thee 
Cro. Eliz. £.67. words were not actionable; for they touch him not in his life, nor in 
-— RA 55. any matter of his loyalty, nor import him in any main point of his dig- 

„142. N 

Wm: ho. nity, butare only words of ſpleen concerning his keeping of ſervants, 
2. Sid. 2x. which is not material, | 


* 448. YELVERTON and FLEmiIxG ſeemed to incline to that opinion; 
1. Mod. 232. but WILLIAMs and CROKE to the contrary, becauſe they touched 
2. Mod. 151. him in his honour and dignity ; ud to term him © baſe lord” and 
1. Com. Dig. « paltry earl,“ is matter to raiſe contempt betwixt him and the peo- 
* "YL 406. Ple, or the king's indignation againſt him: and ſuch general words 
400. in caſe of nobility will maintain an action, although it will not in caſe 
Strange, 618. of a common perſon. Wherefore they held, that the action lay,— 
Ld. Ray. 1366. FLEMING abſente, adjournatur. — Afterwards Roughton died, and the 
bill thereupon abated. 
(a) A writ of error will not lie in this action to the exchequer-chamber. 
Dougl. 351. 
Cavx 23. Roſwel againſt Vaughan. 
Hilary Term, 4. Fac. 1. Roll In the Exchequer.” 


An action of de- CTION ON THE CASE in the nature of deceit, Whereas 
wor a at = on the ninth of June, 35. Eliz. queen Elizabeth was ſeiſcdin 
mul falfly —— fee of the advowſon of the vicarage of Sout)/toke, whereto the 
ing that he was tithes in South/toke appertained; to which vicarage the defendant, 
incumbent of on the ninth of June, 35. Eliz. affirmed tnat he. was lawful in- 
ſuch a vicarage, cumbent, and had right to the tithes from the death of Thmus 


h - . * 0 
| we — . Vaughan the incumbent; whereupon the plaintiff, 16th Fun, 


afterward; ſeli- 35. Eliz. having communication with the defenfant about his 
ing them, al- buying of the defendant the tithes appertaining to the ſaid vicarage, 
— the ven after the death of the ſaid Thomas Vaughan (who died 16th 4pri, 


Bs . ; l 
. a * 35. Eliz.) until Michaclmas following; that the defendant, adtunt 
chaſed by their ſciens that he had not any right or intereſt to the tithes, wheres 
being taken by he never was inſtituted and inducted, but that they appertaine 


the lawful in- to En Thomas, fold them to the plaintiff for thirty pounds, faſs 


bent; f. * . f 
the me" nar et deceptive ; and alledgeth in facto, that Evan Thomas was preſented, 
not have them admitted, inſtituted and inducted to that vicarage on the laſt * 
without title, 0 Elia. and * ini r lo 
and the buyer is et, 3 took the tithes, and ſo the plaintiff 
at his peril to f | 


ſee it. The defendant pleads not guilty ; and found againſt him. And 
Poſt. 470. 474. it was now moved in arreſt of judgment, that the action lay not; 
* for an action in the nature of deceit lies not where one — 
Koll. Ab. oo, thing which he hath not any property in: and although he too 
Ped. upon him in diſcourſe that he was an owner, and had right to ſel, 


Allen, 91. unleſs he warrants that the other ſhould enjoy it according) 


6 _ 8 (ſuch warranty ought to be at the time of the ſale), it is n 
Salk. 210. 218. 3. Mod 261. 10. Mod. 142. 12. Mod, 254. Ld. Ray. 284. 593. 1118. 115 
Stra. 414. 2. Burr. 1012. 3. Term. Rep, 5. ol; 

2 gool: 


Michaelmas Term, 5. Jac. 1. In B. R. | 197 


put here is not any warranty nor affirmance at the time of the Roswr 
o - he had any right or - nth ſell; for his affirmance that he vor = 
was vicar, and had a right to ſell, was upon the ninth of June, T1 
the ſale was 16th June after; and in proof hereof he relied upon 5. 
Hen. 7. Pl. 41. 9- Hen. 7. pl. 21. and Chandler v. Lopus, Aute, 4. 


TaxriEID, Chief Baron, and ALTHAM, were of that opinion, 
But if a man fel] victuals which is corrupt, without warranty, an ac- 
tion lies, becauſe it is againſt the commonwealth; as 9. Hen. 6. pl. 
563. 7. Hen. 4. pt. 15. and Ii, Edw. 4. pl. 6. And although the 
Buok of Aſſſe, 42. Aſſ. pl. 8. was objected, where one took goods 
from another and ſold them, and che owner retook them, that an ac- 
tion upon the caſe was brought in nature of deceit for this falſity in 
ale, without any warranty; T ANFIELD thereto anſwered, that the 
{aid book is not adjudged, but the party admits it, and takes iſſue z 
et if it were allowed to be law, it is becauſe he there had poſſeſſion 
by tart, and fo had colour in ſhew to be owner ; and he was deceiv=- 
ed by buying of him wio had only gained a tortigus poſſeſſion ; and 
although he had not any right, yet every one took cognizance of him 
a5 owner, and he himſelf knew that he was not right owner ; which 
is the reaſon that the action is maintainable: but here he had not any 
poſſeſſion 3 and it is no more than if one ſhauld ſell lands wherein 
another is in poſſeſſion, or a horſe whereof another is leſſed, with- 
out covenant or warranty for the enjoyment, it is at the peril of him 
who buys, and not reaſon he ſhould have an action by the law, where 
he did not provide for himſelf. Wherefore it was achudged for the. 
defendant. | 


Memorandum. Car 24. 


AF laſt Thurſday of this Term SiR Thomas FosrER, Ser- Judges take ſe 
Jeant, was made Juitice of the common pleas ; and upon tne ? 28 | 
Saturday following (being the laſt day of the Term) Sir Edward being fworn in- 
Heri, b:ing an uavienter ſerjeant than Fyt-r, was ſworn one of the to office, 
Barons of che exchequęr; and becauſe he was ſworn after tie other, 
ny his antiquity of him, although they were both ſworn in one 
ay, 


Fane's Caſe. Capt 25, 


UARE IMPEDIT, for the church of Cranefield, in the county Adyowſon, 
of Bedford. It was held PER CURIAan upa ta- evidence, and | 

ſo delivered for law, that where a perſon made a leaſe for ſixty-one 

years, and the Lady Elizabeth (in the time of Queen Mary) bein 

patroneſs for life, and afterwards queen, having the inheritance o 

the advowſon deſcended to her, preſented Fane; that he, coming in 


bythe patroneſs, who confirmed, cannot after the death of the queen 
avuid this leaſe, 32 | 


Fane afterward, on the 12th Fuly, 1. Fac. 1. mac a reſig- If; 
nation into the hands of a public Fes the 13th July, 1. Fac. - ſentation of abe. 
the king preſented him again: afterward the 19th of Fuly, the neſtice be made 


notary certified this reſignation to the biſhop, who the ſame OED — 


td the reſignation of the incumbent, the preſentation is wid. 4. I. Com. 393. 11. Mod. 270. 
I, Lut. 693. Sayer, 185. 2 l a 8 *, ; WW. 
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| 2. Com. Dig. to make that good which by counſel could not have been adviſed. 


198 Michaelmas Term, 5. Jac. 1. In B. R. 


Faxz's Cask. day admitted, inſtituted, and inducted Fane again. It was held, 
Fir/?, That the king's preſentation (before the biſhop accepted the 
| reſignation) was void; for the church was full, and the admiſſion 
3. Com. Dig. and inſtitution again was void. Secondly, Whereas afterward the 
207, king, 19th September, I. Fac. 1. granted the manor with the ad. 
vowſon to Queen Anne; that the preſentation did not paſs, becauſs 

the church was void by the reſignation at the time of the grant. 
Afterward, the 4th of Fuly, 2. Fac.. 1. Fane reſigned again, and 
the king preſented him, who was diſturbed by the defendant, the 
queen's preſentee. Whereupon the guare impedit was brought. 


Car 26. | Mallet againſt Sackford. 
The deviſe of a PON a ſpecial verdi& the caſe was, William Mallet, leſſee for 
term of years to ſixty years, deviſeth it in this manner: „ITEM, I give to my 


2 for life, with ifs and my couſin my term for their lives, and afterward to ſuch 
emainder over, = 6 

is good. « perſons as ſhall remain in my houſe at Normington at the time of 
Poſt. 461. ce their deceaſe.” The wife ſurvives -the couſin, and aſſigns the 
1. Roll. Ab. 610, term to another, under whom the defendant claims; and that Mi. 
8. C 95. iam Mallet, couſin and heir of the leſſor, entered, and lets for years; 


Cro. car. 230. the term expires ; the leſſee continues in, poſſeſſion until the time of 


"5 77 277 the death of the wife. 


Plowd.$23-539- THE FIRST QUESTION was, Whether this remainder of a term 


Moors 758. 
10. 3 were good or not ? 


— — ry Cokk and WALMSLEY held that it was not, becauſe it was but: 
Pollexf. 31. Poſſibility; and there cannot be any remainder thereof, and no coun- 
1. Sid 451. fel can deviſe how ſuch a remainder by any act can be executed, — 


7. Vent. 79- And therefore Coke ſaid, it cannot be good in a will; for that were 


367. = 
See Child v. But WARBERTON and DANIEL to the contrary, and relied upon 
Bailey, Poſt, the authorities of Wellon's Caſe (a), Paramor's Caſe (b), and Pir- 
462. point's Caſe. | 


©. If a tenant A LECOND QUESTION was, Whether this tenant at ſufferance 


ar — — ſhall be ſaid to be in poſſeſſion to have benefit of this remainder ? But 
can take under little was ſpoken thereto; et adjournatur. 


a deviſe © to 
« ſuch perſon as ſhall remain in ſuch a houſe at the time of my deceaſe,” 


(a) Moor, 302, (5) Dyer, 212. 

CASE 27. | Bayly again/t Stevens. 
0 Y THE COURT. Where land in Borough- Engliſh deſcends 
lands ſhall de- to the youngeſt ſon, and he dies without iſſue, it ſhall not got 
ſcend tothe the younger brother; for the cuſtom doth not hold place betwit 
{41 ayer 4 3 without a particular cuſtom, but the eldeſt brother hal 

ail no . 
to the youngeſt have it. 
brother. 


Co. Lit. 110. 140. 1. Roll. Ab. 623. Cro, Car. 461m. 1. Jones, 361. 4. Leon. 242. Godd 
166. 1. Com. Dig. 608. 6. Mod, 120. Id. Raym. 1024. 1028. 3. Peere Will. 63. Robin 


on Gavelkind, 93- Bacon 
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Baron Snigge againſt Shirton. Cavs 28, 
In the Star Chamber. | 


HIRTON being tenant for years, Baren Snigge purchaſed the The poſſeſſion 
reverſion, and he paid to him rent for fifteen years. Before the of a termor is 
end of the term, one Chambers came to Shirton, and perſuaded him he pofleſion of 
l 4 | the leſſor ; and 
that Alexander Staples had title to the land, and adviſed him to take therefore, if a 
a leaſe from him; whereupon he took a leaſe of him for ten years, tenant for years, 
rendering ſeventy pounds per aunum, and the land was worth one at the expira- - 
hundred and forty pounds per annum; and willed him to hold the poſ- 1. 2 _— 
gainſt all perſons 3 and he, at the end of his firſt term, kept gb uu 
ſeſſion againſt a . pe 5 7 » KEPT with unuſual 
the poſſefſion with drum, guns, halberts, Sc. (The drum was on- weapons againſt 
y to give notice if any came to enter, but nobody offered to enter.) 2 purchaſer of 
He was ceſured for this, being a riot and forcible detainer, although norme 


whom he has 
none other offered to enter. | long paid rent, 


For IT WAS HELD, that the poſſeſſion of the termor was the poſ- under colour of 
ſeffion of the leſſor; and when, at the end of the term, he kept it 3 
againſt him to whom he had ſo long paid his rent, it was a forcible forcible detain- 
detainment. And whereas the ſtatute 31. EIIx. c. 11. is, that cr, though no 
where one hath had poſſeſſion for three years quietly, he might hold one attempts ta 
the poſſeſſion with force, that is to be intended where the eſtate is 
continued. 


. — B. 249. 
amb. 145. 

And for this offence $hirton was fined five hundred pounds; and Pall. e. 77. 
Chambers, for counſelling and ſtirring up that title, was fined three 3 
hundred pounds; and all the ſervants in the houſe, which kept it with 281. 288. 290. 
weapons, were fined ten pounds a- piece. But Alexander Staples was N 
not cenſured; for he made the leaſe only, but did not command him 


to keep the poſſeſſion with. force. 


Anonymous. Casa 2g, 


ROHIBITION. It was held by the Covurr, that tithes of — al- 
birch ſhall be paid, although it be of twenty years growth and — — 
more: ſo of holly, alders, and maple. And (the principal queſ- growth, thall 
tion being concerning birch) a conſultation,. after fame adviſe- pay tithes. 
ment, was awarded; and COKE cited one Leonard's Caſe (a) to be , EI 
o ahudged, | ro Eliz I. $5. 
| | 1. Roll. Ab.640. 
Mor, 907. 1. Brownl. 94. Hob. 219. Bunb. 98. 192. 12. Mod. 524. 3 Burr, 1310. 3. Com. 
Dig. 9. 5. Bac. Ab. 58. 
(a) Cro Eliz. I. 


Beal againſt Shepherd. | Caf 30. 
R wor we The caſe was, A copyholder in fee ſurrenders , EY” 


totae uſe of his will, and by his will deviſeth to his wife his ſurrendered to 
copyhold land: „ and if ſhe hath iſſue by the deviſor, that the the uſe of a will, 


* iſſue ſhall have it at the age of one and twenty years (Y); and =_ _— 0 
; | | « A. and if ſhe 
hath iſſue, then to ſuch iſſue; but if ſhe hath not iſſue, then ſhe ſhall chuſe an attorney a dſell 


- land to her beſt advantage; conveys an eltate to A. for life only; and gives her, on failure 
iffue, a bare authority, but not an intereſi, 1. Bac. Ab. 471. Cub Jen. 274. 


(b) See 10. and 11. Will. 3. e. 16. which tingent remainder, although there is not 
enables pulthumous children to take a con- any truſt eſtate to preſerve it. 


i 
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Brat (“. jf the iſſue die before that age, or before his wife, or if ſhe hath 

8 Sued « no iſſiie, that then ſhe ſhall chuſe two attornies, and ſhe to make 

0 a bill of fale of my lands to her beſt advantage, Cc.“ —It was 

held PER CURIAu, that ſhe hath thoſe lands for life (a); anc ſhe, 

9 1. Roll. Ab. not having iſſue, hath not any intereit to diſpoſe, but hata authority (4) 

Bridg. 3. by his will to nominate two who ſhall ſell; and they may make 005 
Dyer, 354 and the vendee ſhall be in by the firſt will (c), and ch 


Hard. 150. any new ſurrende ; 
J. Vent. 231, | * : (4) A 285 
1. Salk. 224. 226. 3. Lev. 431. Ld. Ray. 203. 8. Mod. 256. 4. Mod. 318. 2. Wilf, zo, 


(5) 4. Mod. 319. (c) Co. Lit. 271. 1. Bulſt. 200. 2. Roll. Rep. 383. Cro. Eliz. 442. (4) Godb. 46, 
I. Bac, Abr. 471. 


ere needs not he 


Car zr. Middleton againff Weeks. 


Ifa ſubmiſſion EBT UPON AN OBLIGATION. The condition was, to 
pls that the ſtand to the arbitrament of F. 8. and F. D. of all matters and 
ard, Sc.; it 7 
is ſufficient if Controverſies between them, ſo that the ſame award be made of tue 
it contain all premiſes before ſuch a day, &c. The defendant pleads nu/lum fr. 


matters noti- runt arbitrium of the premiſes. The plaintiff ſhews an award. The 


fied, though defendant faith, that ſuch other things were in controverſy, whereof 


there are other 
— they had not made any awar d. 


h * . = * * 
noted. lt was thereupon demurred, becauſe it was not ſhewn that the ar- 


Poſt. 278. 355. bitrators had notice of ſuch things in controverſy; for it ſufficeth, if 
8. Co. 98. 2. tbe arbitrators make an award of ſuch matters whereof they are in- 


Cro. Car. 838. formed. 


2 Co. 26. b. : Es . 3 
1. Roll. Ab 256. Cok E. The ſubmiſſion being of all matters, with an ita gud it 


Oro Eliz. 839. be made of the premiſes, there it ought to be made of all things where- 
28 of they have notice or information given them, otherwiſe it is not 
* — good : but if it be without ſuch a clauſe of ita quod, &c. if they make 
6 Mod. 232. an award of two matters, and do not ſpeak of the reſidue, although 
1. Saund. 32. they had notice of them, it is well enough: but if there be a ſub- 
| — A of three things, or more, particularly, with a general clauſe 
of all other matters, there they ought to make the arbitrament of 
thoſe which are particularly named, without other notice; for of 
them they have notice that they are in controverſy by the ſubmiſſion; 
but of the other matters they thall not take notice, unleſs by infor- 
mation from the parties. And it is like to the caſe where commiſſion- 
ers of bankrupts make ſale for the benefit of the creditors, it ſufficeth 
if it mentions thoſe who complained : and this difference hath been 
oftentimes adjudged. And to that opinion the other Juſtices inclin- 
ed; but they would adviſe. Vide 7. Hen. 6. pl. 40. 19. Hen. b. 

pl. 6. 39. Hen. 6. pl. 10. pl. 12. 4. Eliz. Dyer 216. 


Carr 32. Caſtle againſt Dod. 
A. being tenant PON a ſpecial verdict the caſe was, That A. tenant for life, 
for life, levies ranted by fine his eſtate to B. and by indenture limited the 


a fine rothe uſe to B. for the life of 4. and B.; and if he died, living 4. thit 
— B. vor : it ſhould remain to C. Afterward, B. died, living A C. entered, 
— living - and let to D. for years, and died, living A. 
to the uſe of C. The eſtate, on the death of B. in the life-time or A. ſhall go to C. as an occupant 
Poſt. 553. 1. Roll. Ab. 8:4. 2. Roll. Ab. 781. Vaugh. 188. | 

| Whether 
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Whether- the leſſee ſhould fetain this as an occupant, living 4. Cast 


or that A. ſhould have it again (becauſe no other uſe is limited 2 
he the death of C. — 4 his ancient uſe) ? was the queſ- Dos, 


— | 3 Sid. 347. 
Ir was ADJUDGED, after argument, That C. ſhould have it as = rpm 
an occupant, and his leſſee ſhould have it as an occupant (a), and Carter, 6r. 
that -I had not any reſidue of the uſe in him: for altnough, where EIS Wa. 
tenant in fee makes a deed of feoffment, and limits the uſe for life or = 
in tail, a doth not ſpeak of the reſidue, it ſhall be to the feoffor, or 2. Bae. Ab. 259. 
conuſor, becauſe he had the ancient uſe in him in fee : yet when te- Cruiſe on Fines, 
nant for life, or he who hath a particular eſtate, grants his eſtate by 285. 
fine, and limits the uſe for years, or for a particular time, Yr ſhall not 
return to him, but be to the conuſce, although the fine were with- Fg 
out any conſideration ; becauſe he who hath the particular eſtate by 
fine is ſubject to the ancient rent and forfeiture, which is a ſufficient 
conſideration to convey the eſtate to him. And although it was ob- 
jected, that at the common law there was not an occupant of an uſe, 
and this ſtatute () hath veſted the poſſeſſion in ſuch manner and na- 
ture as the uſe was, ergo there ſhall not be an occupant of a poſſeſſion 
veſted to an uſe. | 

Coke ſaid, this ſtatute (c) is intended that the land ſhall have the 
fame qualities as the uſe had, viz. if the uſe was a conditional eſtate 
in the land, it ſhall be conditional, but it ſhall not have the collateral 
qualities as the uſe bath ; for there ſhall be a tenancy by the courteſy 
of ſuch an eſtate veſted, and it ſhall be aſſets: and by the ſame reaſon 
there may be an occupancy; for the uſe and land are now incor 
rated and of one nature. And therefore it was reſolved in Baker's 
Caſe, although the uſe may be waived without matter of record, yet 
theeſtate veſted to an uſe cannot at this day be waived. 


* 


(a) By 29. Car. 2. c. 3. where there is the tenant dies inteſtate, in the admini - 
no ſpecial occupant in whom the eſtate may ftrators alſo and ſhall go, in a cauſe of 
velt, the tenant pur auter vie may deviſe adminiſtration, like a chattel intereſt. 2. 
it by will, or it ſhall go to the executors, Bl. Com. 259, 260. 
and be aſſets in their hands for payment (5) The ſtatute of uſes, 27. Hen. 8c. 
of debts; and by 14. Geo. 2. c. 20. ſhall 10. | 
not only veſt in the executors, but in caſe (e) See Hargrave's Co. Lit. 29. a. 
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5. Jac. 1. In the King's Bench. 
Sir Thomas Fleming, Knut. Chief Juſtice. 
Sir Edward Fenner, Ant. 
Sir Chriſtopher Velverton, Kut. { = 
Sir David Williams, Kt. 55 7 uftices. 
Sir John Croke, Knut. | 
Sir Henry Hobart, Knt. Attorney General. 
Sir Francis Bacon, Knt. Solicitor General. 


Cave 1. 8 Smith againſt Turnor. 
To ſay that a CTION UPON THE CASE FOR THESE WORDS: 
man is not a « Thou art no true ſubject to the king, and that I wil 


true ſubject, « prove.“ 
| —— * The defendant pleaded not guilty; and found againſt him: and 
ently certain to It was moved in arreſt of judgment, that theſe words were not acti- 
ſupport an ac- onable, becauſe they are too general. | 
N After divers motions, it was reſolved by THE CouRT, That the 
Yelv. 104. action lies not: for the words in themſelves do not neceſſarily imply 
; any ſlander which toucheth him in his loyalty ; for it may be intend- 
x. Leon. 336. ed, that he was not a true ſubject, having been falſe in ſome office, 
Eco. Eliz 268. or being an accountant had not made a true account. And although 
_ 3 Term Rep. the caſe of Sir William Walgrave v. Agas (a) was cited, which was 
7. there reſolved and adjudged, That for ſaying to a ſervant of the plain- 
tiffs, Thou ſerveſt no true ſubject, an action lies, the reaſon 
there was, becauſe it was ſhewn he was a juſtice of peace and a de- 
puty lieutenant, and near in ſervice about the queen; and therefore 
ſuch words of him would maintain an action; but being laid barely 
here without circumſtances, the action lies not. Wherefore it was 


adjudged for the defendant. 
8 (a) Cro. Eliz. 191. 


Cart 2, Lane againſt Alexander. 
A a JECTMENT. Thedefendant entitles himſelf by copy granted 
the ſurrender of 44. Eliz. The plaintiff, by replication, entitles himſelf by 


a copyhold es copy granted 1ſt June, 43. Eliz. The defendant maintains his 
44 , bar, and traverſeth ABSQUE Hoc, that the queen, on the 1ſt Jun, 
for the g : 

furr.nder, and in the 43d year of her reign, granted the land by copy made d 
not the day; is forma prout, cc. oy 
the en tal The demurrer being general, it was moved, that this rejoinde! 
ERS went good; for the day and year of granting the copy is not mate. 
ſue; and this - : 8 ch 
error is not rial, but only whether it were granted before the copy made to the 
aided by 18. defendant ; and therefore he ought to have traverſed ABSQUE Hoc 
_ OO that the queen granted modo et forma prout, Cc. 

8. C. Tele 122. But it was then moved, in 1 it is but matter of form 
Cro. Car. 301 and it is not ſhewn for cauſe, that it is aided by the ſtatute of 
1. Saund. 26g. 18. Eliz. c. 14.—Sed non allecatur ; for the day ought not to be mad: 
An. material, unleſs the queen had granted by copy before the grant 


— 1 to the defendant: the traverſing alſo of che day, where it ougbt 
not 


3. Lev. 41. 113. Latch. 92. Carter, 218. 3. Burr. 1509. 


r r $7 


* 


15 
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not, is matter of ſubſtance ; for thereby he makes it parcel of the Tan 
iſſue, which ſhould not be. Wherefore it was adjudged for the ax _ 
plaintiff, ; | | * 

Hales againſt White. Ges, 
Trinity Term, 4. Fac 1. Roll 376 | | 

RROR. A huſband and wife bring treſpaſs of battery againſt In treſpaſs, if 

a huſband and wife for the battery of the wife of the plaintiff, the huſband be 
When not guilty pleaded, it was found, that the huſband was not _— 
guilty, and that the wife only was guilty. 8 3 

The judgment was, © quod capiantur ;” and for this cauſe the ment — 2h 


error was aſſigned; for it thould have been a muſericordia only for. the — —.— 


huſband. | Condens 
But the judgment was affirmed; and ManN, the Secondary, ſhew- 513. 

ed to the Court, that ſo it was adjudged in the exchequer-cham- I. Roll. Ab. 

ber, in a writ of error upon a judgment in this court. Vide 22. Af. > Ol 75 


57. contra. * : Hob. 98. 
| 5 Com. Dig. 195. 1. Term Kep. 480. 
Vide 16. and 17. Car 2. c. 8. and 5. and 6. Will. 3. c. 12. | . 


Matthew again/? Purchins, or Burching again Vaughan. Cas 4. 


Hilary Term, 3. Jac. 1. Roll 5471. 


EBT upon an obligation, and demands ſix pounds thirteen it the meaning 
ſhillings and four pence. The defendant demands oyer of of the parties 
the bond, which was, “ Noverint, &c. teneri in vigint. nobulis, &c.“ can be collected 


and being entered in hec verba, it was thereupon demurred for this rar 0 | 
* will be good. 


It was moved, that nobulis is not of any ſenſe; for there is not any a 
ſuch word. Afterward the dictionary of Thomas T homaſius was ſhewn, yu n * 
wherein nobilis is ſet down for a nobleman, and alſo for the ſum of ſix rs a 
ſlings and eight pence. | 10. Co. 133.2 

Ir wAS RESOLVED, for this cauſe, that the bond was good, and | 
therefore adjudged for the plaintiff : yet WILLIAMs ſaſd, that it was 
adjudged in the common pleas, where one was obliged in viginti lite- 


ris pro libris, that it was a void bond. 


Farnely again/? Baſſet. Cas S. 
Trinity Term, 5. Fac. 1. Roll 738. 


EBT upon an eſcape, againſt the ſheriff of Norwich. Upon If a cauſe be re- 
| demurrer the caſe was, That a plaint of debt being affirmed 3 from au 
in Vorwich, an habeas corpus was awarded to bring the body, with by be oa ; 
the cauſe, before LoxD PoPHAMu, Chie Juſtice, bearing date the bail accepted ou 
19 June, which was the laſt day of the Term, and he thereupon ac- the return, the 
cepted bail. After the bail was accepted and filed, a procedendo was 8 ond 
awarded, dated the laſt day of the Term; and thereupon they pro- — 0 
ceeded, and judgment was given: and, Whether the ſheriffs are diſ- charged, altho- 
charged, or chargeable with the priſoner? was the queſtion. the bail piece 

And 11 WAS RESOLVED, That the ſneriffs are diſcharged ; for . 2 
when a writ of habeas corpus is returned, and bail accepted, altho' „s ES | 


they are not filed, yet preſently the priſoner is diſcharged, and his the /ame day. 


ſureties alſo, in the inferior court: and although afterward a proce- CO 003onntey; 


i Iv. 120. 
1. Sid. 313. 1. Roll. Rep. 64. 1. Will. 277. 3. Burr. 1461. Skin. 244. Salk. 272. * 
435, Poſt. 56x. Hob. 323, 329. mY X VI ? * 
dendo 
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Fax xy dindb is awarded, bearing te/te the fame 19 June (as of neceſſity it 
12177 ought, being a judicial proceſs to bear tęſſe upon ſome day in Term), 
oY — that the cauſe is remanded, yet the ſureties and ſheriffs are diſ. 
charged: but he may proceed againſt the party, as if he had not been 
impriſoned; and not otherwiſe. Wherefore it was adjudged accord. 

ingly. Vide 31. Hen. 8. Bro. 4% Procedende.” 


| Cave 6. Stodden again Harvey. 
Trinity Term, 5. Fac. 1. Roll 587, 


Thecus RESPASS. Upon demurrer the cafe was, Leſſee for life of: 
of 3 leſſee for houſe and paſture land dies; his executors ſuffer his cattle to 
lie have an im- 5 there for ſix days after his death, and then removed them; and in 


— agg treſpaſs, qa for that time, averring, that in that time of ſix days 


main on the they cou 
End for a con- whereupon it was demurred; and, Whether that were a convenient 


8 time to move them ? was the queſtion. ; 
Tax CourrT ſeemed to incline, that ſix days is but a convenient 
time for their removing, eſpecially it being averred that they had not 
any other place to remove them to. Vide 18. Edw. 4. 22. Edu. 
pl. 27. | 
But for a fault in the plea, wherein he pleaded a leaſe of the houſe, 
but'not of the land, in the declaration mentioned, it was adjudged for 


the plaintiff, | 


Casr 7. Colome's Caſe. 


To accuſe av 1 CTION FOR THESE WORDS : * Arthur Coleme is afor- 
mm of _ - « ſworn man, and hath taken a falſe oath in his depoſition at 
arena “ Troerton, where he waged his law againſt me. Being moved in 


having take 
Elſe oath — " arreſt of judgment that the action lay not, it was adjudged for the 


dicially, is acti- plai ntiff. . 
onable. £ Y 
Ante, 190. Cro. Eliz. 573. 709. 1. Com Dig. 178. 


ca 8, Cotes againſt Ketle. 


To ſay of a RROR of a judgment in Bury, in an action for theſe words: 
cooper, that he Whereas the plaintiff was a cooper, and had uſed that trade 
eb vartet and twenty- four years, and thereby had gained his living, the defen- 
@ knave, 1s not . Ne" . — I ” 

adionable. dant ſaid of the plaintiff, „He is a very varlet, and a knave.” And 
Poſt. 538. upon this the plaintiff had judgment there. —Error was now aligned, 
Salk. 694+ _ that the words were not actionable; and for this cauſe the judgment 


— 696. 797. was reverſed. : 
a. Ld. R 47. 1417. 


Carr 9. Powell againſt Hutchins. 


To ACTION FOR THESE WORDS: « Thou art athieviſh rogue, 
man with hav- and haſt ſtolen bars of iron out of other men's windows.” It 
ing ſtolen *iron Was held, that the action lay not; for the bars of iron are parcel of 
e „the frechold, and the ſtealing of them is not any felony (a): andit 
e,“ or 
« corn in the field, is not actionable; for they ſhall be intended parcel of the freehold. Ants, 
66. 114. Poft« 314. Cro, Eliz, 428. 1. Com. Dig. 189. Caſes in Crown Law, 434- 
Py (a) Sed vide — Geo. 2. c. 32. and 21. Geo. 3» C. 68. 


hall 


F 


d not procure any other land or place to put in the cattle: 
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ſhall not be intended of bars of iron lying in windows, as was object- Powrr 

ed that it might be; for it ſhall be taken in the beſt ſenſe for the de- %% 
fendant. And it was ſaid, that it was adjudged in one Bridge's Caſs, Huren. 
that for ſaying, © Thou art a thief, and haſt ſtolen my corn in te fel 

« (g),” no action lies; for it ſhall be intended ſtanding corn, which 

is not felony. Wherefore it was adjudged for the defendant. 


(a) Ante, 40. and ſee 43. Eliz. c. 7. 1. Hawk. P. C. 214 


Braſhford againſt Buckingham. | Cart 10. 


RROR of a judgment in the king's bench, in an afſumpſit b | 

huſband and wife during the coverture, in — me . 
ſhould cure ſuch a wound, that he would pay to her ten pounds; and wholly from the 
aledges in fact that ſhe had cured the wound, and he had not paid: to f of the wife. 
the damage of the huſband and wife. | 2 
2 * for _ _ the huſband ſole ſhould have had the — TY Ig 

ion; for being a promiſe during the coverture, the non-perfor- . 
mance is only damage to the huſband, and not to the wife. -—_ 2 3 
A * = = = _ and = is ariſing only from the labour and — * 
wife, therefore the action is well brought; and the judg- 1. Com 
ment was affirmed. | "th Judg Cre. — 
Salk. 114. 11. 


4. Mod. 156. Carth. 251. 2. Bl. Rep. 1236. 1239. I, Stra. 80. 3. Term Rep. 637. 


| Eaſter 


Eaſter Term, 
6. Jac, 1. In the King's Bench. 
Sir Thomas Fleming, Knt. Chief Justice. 
Sir Edward Fenner, Knt. | 
Sir Chriſtopher Yelverton, Kt. ' 
Sir David Williams, Knut. f 7 ufticer. 
Sir John Croke, Kr. Þ: 


Sir Henry Hobart, Knt. Attorney General. 
Sir Francis Bacon, Knut. Solicitor General, 


Cas 1. 2 Paldowe againſi Ridge. 
If judgment for FTURESPASS. The defendant pleads in bar. The plaintiff re. 
the defendant in plies; and demurrer was upon the replication, and adjudged 
the king'sbench for the defendant. The plaintiff brought error, and that —— 


— was reverſed; and it was adjudged, that the plaintiff recuperet, and 


— * the record remanded. | 

22 the The plaintiff, in the king's bench, had a writ to inquire of dama- 
plaintiff a writ ges; which being returned, it was moved, that there could not be 
of enquiry, and any judgment for the plaintiff ; for it is out of the ſtatute of 27. Ela 


* c. 8. which appoints, that if judgment be reverſed in the exchequer- th 
the damages. Chamber, or affirmed, the record ſhall be remanded to the king's A 
Ante, 95. bench, and execution done thereof, according to law : but here is a an 
Yelv. 74. new judgment to be given, which is not mentioned in tne ſtatute, 


Cro. Eliz. 806. and they cannot give any judgment contrary to their former; ſoitis 
e 

40 . But ALL THE Cour held, that it is not reaſon the party ſhould 
n ;, be without remedy ; which would be, if ſuch manner of expoſition 
2. Vent. cx ſhould be made: and the law intends that execution ſhall be made 
Show. 400, upon the record remanded, and that all ſhall be done which appertans 
Stra 971. thereunto; ſo that in this caſe a writ of inquiry of damages is to be 
4. Mod. tas, awarded; which being returned, there is a ſecond judgment to be, 


3 * that the plaintiff ſnould recover the damages found: and if judg- four 
2490. ment had been given in treſpaſs in the common pleas for the defen- fine 


Dougl. 350. dant, and reverſed in the king's bench, ſuch courſe ſhould have been 
74. taken, as if the firſt judgment had been given againſt the defendant: 
the ſame reaſon is here; and therefore there ſhall be the like couiſſe 


and judgment. And it was adjudged accordingly. nt] 

ont 

case a. | Woodford againſt Deacon. he t 
A declaration tn LN RROR in the exchequer-chamber of a . in the king wk 
Jan; _ bench. The error aſſigned, becauſe the plaintiff in 1 Bu 
or th 


cauſe the debt become due, as for goods ſold, &c. Poſt. 213. 642. Ante, 110. Poſt, 246. 39 
6. Co. 33, 10, Co. 77, Hob. 5. Noy, 146. 1. Zulſt. 153. Cro. Car, 6. 31. 
afſumtſt 
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declar that the defendant, bei indebted to him, aſſum- Woopronp 
400 Me doth not ſhew for what cauſe the debt grew, v:z. 8 
for rent, or by ſpecialty, or by record: for if it was by any of thoſe | - 
means, 4 general aſſiumpſit will not lie. —And for this cauſe ALL THE wm 1” 
JuDGES AND BARONS held it to be error. But if it had been, that x. Show. 347. 
he, being indebted for divers wares ſold, or for ſuch-like contract, aſ- Owen, 124. 
ſumed to pay, &c. it had been good enough, for the generalty there- . Dig. 
of. And becauſe a _— in this action ſhould be a bar of ſuch a 6, 276. 
gebt, therefore for this reaſon it was reverſed, although it was ob- Salk. 9. 446. 
ted that there were many precedents of ſuch actions in the king's 557 


Lack The like judgment was given in Fayreclough v. Seed; and _ I27.TO27, 


in Miebaelmas Term, 6. Fac. 1. Buckingham v. Cofterden, poſtea, 15. Abr. 
BY | 4. Bac. Abr. 14. 
2. Bl. Rep. 1269 

Kempton againſt Bartells. Carm 3. 


RROR, in the exchequer- chamber, of a judgment in the king's Judgment re- 
bench. want of the 


The error aſſigned, for that in treſpaſs, the parties being at iſſue, 3 22, 
and tried by niſi prius, the record was entered in this manner: « ad 5 We 
« quem diem, &c. J. S. J. D. &c. of the principal pannel, veniunt rater on the re- 
« /t jurati exiſt. et quia reſidui did not appear, c. V. M & J. NM. cord. 

« Ec. de novo apponuntur, © qui ad veritatem de infracontent. electi. Ante, 119. 

« triatt, et jurati, dicunt per ſacramentum ſuum, &c.” omitting 1 
theſe uſual words, ( ſimul cum aliis juratoribus primus impanellat.”” — 154. — 
And for this cauſe it was a verdict only given by thoſe of the tales, 


and not by thoſe with whom they were ſworn. 


And ALL THE JUDGES AND BARoNs were of this opinion; 
wherefore it was reverſed, 


Strickland againſt Thorp. cn 


RESPASS de clauſo fracto was brought by Thorp againſt Strick- Trepats wire 
land, with a continuando from the 20th June, 3. Fac. 1. until 4 

be the bth of November following. Upon not guilty pleaded, it was don the troſ- 

found for the plaintiff, and judgment thereupon ; but no entry of the paſs to the time 


hne, quia pardonatur. Es — it oy 
c 


Strickland brought a writ of error, and aſſigned, That the judg- P<ceflary; for 
ment ſhould have been entered with a capiatur pro fine, for that the || 882 wy 
King and parliament had pardoned all offences committed before and or Fac, 
ntl the 2 5th of September; and this treſpaſs being alledged to have 8. C. yelv. 126. 
ontinued until the 6th of November following, there was but part of Hob. 189. 


te treſpaſs pardoned, and therefore there ſhould have been a capi- . ; _— 642. 


ng's 
But THz Cour held, that the judgment was well entered ; 

397 4 treſpaſs (which was vi et armis j being pardoned, the continue . 

"m9: {deing 22 the conſuming of the graſs) is for the increaſe of da- 

FY „ Ve | 
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Trinity Term, 
6. Jac. 1. In the King's Bench. 
Sir Thomas Fleming, Knt. Chief Juſtice, 
Sir Edward Fenner, Kut. 
Sir Chriſtopher Velverton, Ant. ; 
Sir David Williams, Kt, Julicet 
Sir John Croke, Knt. | 


Sir Henry Hobart, Knt. Attorney General, 
Lir Francis Bacon, Knt. Solicitor .General, 


Carr r. | Kentick againſt Pargiter. 
If the lord of a RESPASS de clauſo fracto. The defendant juſtifies the taking 
manor /yr- of the cattle damage feſant, pretending a cuſtom, that the 
charger plaintiff, being lord, hath. the place in which, &c. entirely to him- 
ſtinted com- 2 
mon, the com- ſelf until Lammas-day ; and that afterwards it is common for the te- 
moners may nants, ſo as the plaintiff can then put in three horſes only : and be. 
juſtify taking cauſe the plaintiff, after Lammas, had put in more than three horſes, 
the —_— the defendant took them damage feſant. | 
— Iſſue being joined upon the cuſtom, and found for the defendant, i 
Ante, 199. was moved in arreſt of judgment, That the defendant could not take 
Poſt. 257. 436. the cattle damage N becauſe he is only a commoner, and the 


; -1 1 u place WHERE is the plaintiff's ſoil; fo as his own cattle cannot be 


Abr. 267. damage upon his own ground. 
8. C. Noy, 130. But by FEnNNER and WILLIAMS the taking of the lord's catte 
yr =—P : ear feſant was good; for the lord is to be excluded by the cuſtom 
8 Py for all but only his ſtint, and may well by ſuch a cuſtom be reſtrained 
9. Co. 112, and limited: nor have the commoners any other remedy to preſerve 
Style, 428. their right and benefit in feeding their cattle, but by taking the lord's 
- ys =, 4 cattle, if he offend. 3 
"a, —4 The Chir Jusrick and YELVERTON doubted thereof; for al. 
ILA. Ray. 1186. though the commoners had gained by the cuſtom the ſole feeding of 
2. Bl.Rep.1233- the lord's ſoil, yet they ought not only to have ſhewed the cuſtom, 
(I Sce the cafe but Alſo the uſage to have diſtrained the lord's cattle damage fejant 
of Hall v. Har. When he exceeded his ſtint (a). 


ding, 4. Burr. 2426, 1. Bl. Rep. 673. 


Care 2. | Parker againſt Rennaday. 
A bond in - EBT brought upon a bond for ſixty pounds. The bond was lu 
ian for © cef- Ttalian, and the ſum therein expreſſed was in theſe words, vi 


_ 4 „ A in ceſſanta libris.” —And adjudged to be good. 
ſanta,” is good for bol—Ante, 146. Poſt. 607. Hob. 19. a. Roll. Abr. 147. I. Lut. 4% 
4. Com. Dig 279. Salk. 642. Ld. Raym. 335. 


Cart 3. r againſt Hurrel. 
. 5 erm, 6. Fac. 1. Roll 751. 
No contra@ is EBT UPON AN OBLIGATION. The defendant pleaded 
uſurious by the ſtatute of uſury; and ſheweth, that a ſhip went to 
—.— the in Newfoundland (which voyage might be performed in eight 
hazard of loſing all his money, both principal and intereſt, -Poſt. 508. | 


7 


CR 


Trinity Term, 6. Jac. 1. In B. R. * 
months), and that the plaintiff delivered pounds to the defen- Suanrrzr | 
dant, to pay ery Cage upon the return of the ſhip off Dartmouth ; , 
and if the faid hip, by occaſion of leakage or tempeſt, ſhould not HET. 
return from Newfoundland to Dartmouth, then the defendant ſhould Moor, 397- 
pay the principal money, viz. fifty pounds only ; and if the ſhip ne- — 8. 
ver returned, he ſhould pay nothing.—And it was held by ALL THE 8 2 — 
Cour, not to be uſury within the ſtatute: for if the ſhip had ſtaid Poſt. 6-4 5 
at . two or three years, he ſhould have paid at the re- 2. Roll. 48. 
turn of the ſhip but ſixty pounds; and if the ſhip never returned, then Lex. 54- 
nothing; ſo that the plaintiff ran an hazard of having leſs than the in- 3 f 
rereſt which the law allows, and poſſibly neither principal nor in 3. Keb. 304. 
tereſt, | | Cro, Eliz. 741. 


| Re 643. 
1, Alk. 304. 340. 350. 2. Burr. 704, 2. Black. 803. 1. vez. 164. Cowp. 770. 1. Hawk. 
p. C. 531. 2 Bac. Ab. 601, 602. Park. on Marine Inſurances, 416, 417. 1. Wa 226. Dougl-237 


1, Term Rep. 153. 3. Term Rep. 531, 
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Caszs 1. 


A reverſion will 


paſs by the 
words alien, 
« bargain, and 


Michaelmas Term, 
6. Jac. r, In the King's Bench. 
Sir Thomas Fleming, Kut. Chief Juſtice. 
Sir Edward Fenner, Kut. 
Sir Chriſtopher Yelverton, Kut. 
Sir David Williams, Hut. 
Sir John Croke, Kut. 


Sir Henry Hobart, Kut. Attorney General. 
Sir Francis Bacon, Knt Solicitor General. 


Tuſtices, 


Adams againf! Steer, and Others. 


JECTMENT of a leaſe from Henry Nudigate. Upon evidence 
to a jury, IT WAS RESOLVED, Whereas Francis Nudigate, be- 
ing tenant for life in rigut of the ducheſs of Somerſet, his wife, the 


« [:],” though Earl of Arundel, by his indenture, « aliened, bargained and ſold” the 
the deed be not land and reverſion to Francis Nudigate and his heirs for money, and 


enrolled. 
Moor, 34. 


2.Roll Ab.787. attornment. 


R. 569. 
8. Co 94. 
2. Inſt 672. 


the deed had not therein the word “ grant,“ nor was inrolled within 
the ſix months; that the reverſion paſſed by the word “ alien,” wid 
Devon v. Fettiplace, in the court of wards, 30. Eli 
was Cited; where it was reſolved, by the opinion of two Chief uf 
tices, that by the words of © bargain and ſale” only with attornmen, 


Cro. Eliz. 166. a reverſion paſſeth not. 


7. Co. 40. 


CASE 2. 


On an informa- 


tion for uſury, 


if THE VER- 


bier find the 
corrupt agree- 
ment, hut ſay 
nothing as to 
the loan, it is 
bad 

Poſt. 508. 


698 


Cro Car. 392 


2. Leon. 120. 
2. Jones, 61. 
Poph. 12. 


Cro, Eliz. 438. 


11. Co. 56. 


If a verdi& be 


imperfect, a 


I. Leon. 25. 


2 Roll. Ab. 693 


1. Ter. Rep. 105. 
Cook againſt Laneday. 


RROR of a judgment in the exchequer, in an information upa 
the ſtatute of uſury. The jury found, upon not guilty pleat 
ed, © quod quoad corruptum agreamentum in informatione 9 2 
&« cificat. the defendant was guilty, and that he took the profits of (uct 
land, let to him for performance of that corrupt agreement, to tht 
value of ſixty pounds;” but it is not found that he lent the hundrei 
pounds prout the information: and for this cauſe it was reſolvedinthe 
exchequer, that the verdict was void, and ſhould not be taken by i- 
tendment that it was lent, otherwiſ: he might not take the prof; 
wherefore a venire facias de novo was awarded; and tac jury appearity 
after evidence, the plaintiff was nonſuited, and judgment given 2. 
cordingly, and forty pounds coſts to the defendant : whereupon era 
was brought, 


Tus Fs ERROR aſſigned was, That the verdict was ud 


5. Burr. 2662. enough; and fo there ought not to have been a new trial. —But TH! 


1.Ter.Rep.141. 


Cour held clearly the trial was ill and imperfect, for the real 
aforeſaid. 


A SEconD ERROR, that in regard the verdict was but impe- 
fect, he vught not to have had a venire facias de novo ; but a diſtring® 


wenire faciar de Jurator. de novo to make their verdict perfet. —But CoKt, 


cs muſt iſſue. FLEMING, Chief Fuſtice, 


Poſt 627. 


2.Roll. Ab. 722. 
3. Co. 65. I, Salk. 346. 2. Will. 144. 367. 377. 1. Term Rep. Ig1. $38. 


„ 


held clearly, that 


the jury having ob 
given their verdict, although it be imperfect, ſhall 


never be {wot 
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j the ſame iſſue, unleſs it be in caſe of aſſiſe, when the party Coon 
—— by view of the jurors. Wherefore the judgment was 1er, 
firmed. Vide 21. Hen. 6. pl. 20. 20. Edw. 3. Office de Court,” om 
20. 2. Marie Bro. «© Inqueſt,” 86. | 
| Beecher againſt Sir Thomas Shirley. car 3. 


RROR of a judgment in debt upon an obligation; the condi- An entry uon 
tion of which — That an hundred pounds ſhould be paid at xn pls 
the houſe of Sir Thomas Shirley, in White-Friars. The defendant, vit ulterius pro- 

Sir Thomas Shirley, pleaded payment; and it was found againſt him, e, * * © 

The jury were of the pariſh of Saint Dun/tan's, &c.; and it was not Poſt. ars. 

averred in the plea that the houſe was in that pariſh, The Court , C 58 

being thereupon in doubt, after divers motions, the plaintiff Beecher Co. Lit. 139. 

was content that a diſcontinuance ſhould be entered, intending to 3. Leon. 177. 

bring a new action of debt; but by the negligence of his attorney, it Cro. Eliz. 762. 

was entered in this manner: Et prædictus WILLIELMUS BEECHER Ld. Nm 397. 
"3.8" ” 23. Bac. Ab. 

« fer J. H. attornat. ſuum venit hic in curd, et fatetur ſe nolle ulteri- 679, 680. 

« us proſequt, ideo confiderat. ęſt quad defendens eat inde ſine die.” In 1. Will. go. 

anew action upon this bond, this judgment was pleaded in bar; for 

it is a retraxit, which is an abſolute bar; and it was held to be a good 


bar: whereupon he brought error upon the firſt judgment. 


Tue FixsT ERROR aſſigned was, For that the retraxit ought to 4 ;ctraxit can- 
have been in proper perſon, and not by attorney, for that is guaſi a not be entered 
departure from his warrant; for he hath not any ſuch warrant : by attorney. 

and it is a departure in ſpite of the Court, and as a contempt; and it 8. Co. 58. 
cannot be a departure, unleſs it be by the party himſelf —FLEMiING, Co. Lit. 139. 
Chief Juſtice, and CROKE were of that opinion. | Sas. 
Salk. 89. 3. Bac. Ab. 679. 1. Term 


| Rep. C B. 110, 
A SECOND ERROR was, Becauſe the judgment was not & guod © Fat jine die,” 
„ defendens fit inde quietus, —But they held it to be well enough; for aud *./t inde 


* eat fine die” and © ſit inde quietus” are both of one effect. js 3 yo 


ſect. 8. Co. 59. 


TrirDLy, For that there is no judgment againſt the plaintift to where amercia- 
be © in mſericordid 3” which was held to be erroneous; and that the ent ought to 
plaintiff himſelf, in whoſe advantage it was omitted, might aſſign it be the judg- 
for error in the judgment: for in every caſe the plaintiff and defendant — 32 
012ht to be in miſericordid,“ or ©« capias pro fin?” (a), unleſs the be afligned for 
defendant come primo die and confeſs the action; for it is for the king's error. 


benefit, and theref. i - 8. Co. 59. 

= t. refore may be well aſſigned for error by either pew OS 77 

1. Roll. Ab. 759. 
2. Saund. 47 

%) By 16. & 17. Car. 2. e. 12 fo | 4 


hug ment fail be reverſed for want of a 
P/cricordi or cafiatur, or becauſe one is 
itered inſtead of the other: and now by 
& 6. Will. & Mary, c. 12. uo writ of 
mas ſhall iſlue for his fine ; but the 
Plantif ſhall pay 6s. 8d. and be allowed 
r 4ganſt the defendant among his coſts. 
Therefore, in Judgments in the court of 


P2 


common pleas, they enter that the fine is 


remitted ; and iu the court of king'sbench 
they now take no notice of any capias or 
fine at all; but if judgment be for the de- 


fendant, then it is conſidered that the 


laintiff, and his pledges of proſecuting, 
be nominally amerced for his ſalſe ſuit, 
and that the defendant eat fine die. 3. Bl. 


Com. 398. 


FouURTHLY, 
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Bxxenzx FouRTHLy, It was ſhewn that there was a diſcontinuance; for 
_— there is not any diſcontinuance from Aichaelmas Term, 2. Fac, I. 2 
wich time the verdict was given, to Michaelmas Term, 4. Fac. 1, 
The 32. Hen. 8. at which time the judgment was given: and that it now was well af. 
c. 30 extends ſignable for error, and not aided by the ſtatute of jeofails, becauſe the 
toall diſcontl- judgment is not given upon the verdict; for then it had been g 
Nuances as well , - \ - NS 
after verdict as although it were after verdict ; but is upon the retraxit, which is ou 
before. of the ſtatute, | 
Poſt. 286. 304. 
Cro. Eliz. 320 489. Cro. Car. 236. Dougl. 115. 


A diſcontinu- And it was ſaid, that a diſcontinuance can never be objeQ: 
ance can never pendente placito before judgment; for it may be continued at th: 
be objected pleaſure of the Court, but, after judgment in another Term, i: 
oi pants. may be well rejected; and no continuance can then be entered 


Cro Car 236. Wherefore it was reverſed. 
Savil. 54. 


Stra. 138. Salk. 179. Ld. Ray. 872. 


Cazr4 Nannge againſt Rowland ap Ellis, and Three others, 


An information PON a reference out of the ſtar-chamber upon bill, and de. 
2 ſh murrer thereupon, the queſtion was, Whether an information 
wi ks — was brought in the exchequer againſt Nannge, for an intruſon (a) 


land: but an into lands of the king's in D. in the county of MHerioneth, and for 
indictment will cutting down ten thouſand oaks. He there pleaded not guilty; 
ray 400% e whereupon being at iflue, and found at the bar againſt Namg; 
1 the the defendants being produced as witneſſes for the king, it ws 
king, for per- ſworn that the land was a great waſte, parcel of the king's poſſeſſion; 
jury on an in- and that the ſaid Nannge and one Dale, and others, by his com- 
ee mandment, had cut down fifteen hundred oaks, every one ef the value 
— is not Of twenty ſhillings ; whereupon the jurv found Nannge guilty to the 
puniſhable by value of fifteen hundred pounds : and thereupon he brought his bil 
S Elis. c. 9. of perjury, alledging that the land was not the king's land, that the 
Ante, 120. did not cut down any trees at all, and that there was not any there d 
3.Inſt. 164. that value. The defendants in the ſtar-chamber pleaded, that the 
5. Co. 99. were produced as witneſſes for the king, being compelled thereto by 
. _ proceſs (5), that they ſwore for the king, and that their oath was of 
P. * 225, firmed by the verdict: and that they demainled judgment, whether 
2. Hawk. P. C. they ſhould be compelled to anſwer. 


: — 1189. This matter being referred to the two Chief Juſtices, they te- 


1963. 2024. ſolved, that the defendants ought not to anſwer to the right of the 

(6) 1. Leon. 48. land, for it would be inconvenient to examine it in that court; but 

_— 47 261. to the perjury alledged in cutting down the trees, for the num! 

* . Com 20 f. and value of them, deing an apparent matter of fact, it is reaſon i 
ſhould be examined; and if they ſwore falſly, although they werefo 
the king, that they ſhould be puniſhed, as for an offence at the com 
mon law: but they could not be puniſhed upon the ſtatute of 5. £1 
C. 9. for itis out of that ſtatute. 


(a) By T. Ann. c. 9. ſ. 3. witneſſes on liged to do; and if convicted of any 
behalf of a priſoner ſhall take an oath to ful perjury, on ſuch evidence, ſhall huge 
depoſe the truth, &c. in the ſame manner fuck, | puniſhments, &c. as are edc 
as witneſſes lor :i.c crown are by law ob- that offence. 


Troll 


ES ata & © 


 thers are living; and that one ſuch was to buy the land, and offered 


— 
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Trollop again Richardſon. CA 5. 
TVRROR of a judgment in the exchequer. The defendant pleaded Quere © If « ge- 


an excommunication in diſability of the plainfiff, and ſhews it % Harden is 
under the ſeal of the biſhop. The plaintiff pleads the general pardon ;; Jo «gag 
of 3. Fac. 1. which was ſubſequent to the excommunication.—lt plea of © excom- 
was thereupon demurred, and made a doubt by the two Chief Juſtices, univ 
Whether an excommunication may be diſcharged by the king's par- Ante, 159. 
don, and the plaintiff be reſtored to his ſuit, without abſolution and 8. C. 8. Co. 68.2. 


reconciliation to the church (a). Cro. Car, 199. 
| | #719 Moor, 775. 
2. Lev. 36. Jones, 227. 2. Hawk. P. C.556. 


a) The excommunication was impro- dant was therefore ordered to anſwer over, 
perly diredted, and it was certified by the ſo that the point doubted in this caſe was 
commiſſary inſtead of the biſbop ; the defen- never determined. 8. Co. 69. a. 


Vaughan againſt Ellis. Cart 6. 


Ee of a judgment in the exchequer, in an action upon the Slanderous 


caſe for words, for calling him “ Baſtard,” | ag . 
The error aſſigned was, That the action lies not for theſe words, 3 — Ss 


without ſpecial cauſe ſhewn that he was damnified by them; as to whom they are 
alledge that he was inheritable to ſome lands, and that by reaſon ſpoken, are ac- 
ofthoſe words he is to have loſs: and here it is ſhewn, that ſuch — 
land was given in tail to his grandfather; and that his ſaid father had no Pi title, 
divers ſons, whereof the plaintiff is youngeſt ſon, and his elder bro- Poſt. 324. 643. 
him a ſum of money for his title; and by reaſon of thoſe words refuſ- pays. de 
ed to give him any thing; ſo it appears by his own ſhewing, that he Cro. Car. 469. 
hath not any preſent title, and therefore no cauſe of action at all, 1. Roll. Abr. 37, 


But THE'Two CHieF JUSTICES conceived, that although he | "of 388. 
hath not any preſent title, it appears he is by a poſſibility inheritable Godb. 451. 
to thoſe lands; and being offered a ſum of money for that poſſibility 2. Roll Rep. 
te join in the aſſurance, although he hath not any preſent title to the r 
land, yet by reaſon of thoſe words he had a preſent damage, and in 1. mv 85 
futuro might receive prejudice thereby, in caſe he might claim any fs 
land by deſcent : and for theſe cauſes they held that the words were 
actionable, Whereupon the judgment was affirmed. 


Anonymous. | Car 7 
Hilary Term, 6. Fac. 1. Roll 700. | | 


RROR of a judgment in the king's bench. The error affigned © S nibil v. 
was, Whereas th: plaintiff was nonſuited in treſpaſs after evi- Fo _ 4 
dence, and the judgment is entered, & guad nibil capiat per billam,” eee wrt 
e Red 4 i 74 3 er nonſuit 
auch is a bar; whereas it ought to have been only, “ in miſericor- treſpaſs. 
* 4g qua non proſecutus eft, Sc.“ But 1T WAS HELD to be no er- Ante, 211. 
ror; forall the precedents of latter times are in that manner, Dougl. 56. 


: SECONDLY, F or that the judgment is, & guad gquerens et plegii On nonſuit in 
ſui ſint in miſericordid pro 22 clamore ſuo; whereas it ought to treff _— 
| ment be in 
1 miſcricordii pro alſo clamore ” inſtead of © ? non ecuti nt ” it is crron . F. N, B. „ 
Bk. of Ent. Tx 61. 7 tt 9 8 
have 


— - —_— 8 + w RS 
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AnxonyMovs. have been © guia non proſecuti ſunt: for it ought not to be 
clamore but where it oe verdict or judgment upon 3 
And for this matter 11 WAS HELD to be manifeſt error, and the judg. 
ment was reverſed. 


Carr . Buckingham again Coſtendine 
A declaration RROR of a judgment againſt Buckingham. Whiereas the plain. 
in aſſumpſit that tiff declares in an aſſumpſit, that the defendant being indebted 
3 to him in forty ſhillings, in conſideratione inde aſſumed to pay, &c.: 
and in conſider- and he ſhews not for what cauſe the debt was due; which was held to 
ation thereof be ill; for it might be by obligation, or recognizance, or leaſe, in 


promiſedto pay, which caſes ſuch a general declaration is not good. 
without ſhew- EL 
ing the cauſe of ALL THE CovuRT was of that opinion. And although there were 


tbe debt, is bad. divers precedents in the court that way (as it was ſaid), yet they re- 
** ſolved it to be ill, without alledging that the debt was by reaſon of 
— wares ſold, or upon loan, or for ſuch like cauſe, fo as it might appex 
10. Co.77. tothe Court to be matter whereupon to ground an aſſumpſit. Where- 


Hob. 18. l , 
— 84. fore for this cauſe it was reverſed. 


Hetl. 16. NoTE. The like judgment was given in the exchequer-chamber 
1. Roll. Rep. in Moodford v. Deacon (a), where judgment in an action upon the 


3 67. caſe was reverſed for that cauſe. 


3. Bulſt, 207, Salk. 9. Stra. 1027. 
2 5 (a) Ante, 207. 


ca g. Sir Nicholas Poynts's Caſe. 


An inditment F NDICTMENT upon the ſtatute of 8. Hen. 6. c. 9. ſuppoſing 
of e 1 that ſuch a day and year he entered with force and arms into ſuch 
ba lands exiſtent. liberum tenementum FJ. B. and with force him expelled 
tenementum of, and amoved. EXCEPTION was taken, Becauſe it was not al- 
&c. ledged adtunc exiſtens; for it may be, that at the time of the in- 
Poſt, 610. 639. dictment it was the freehold of J. B. but not at the time of the 
— 3 entry. Wherefore for this cauſe it was reverſed. And in the (ame 
1. Salk 260, Term another indictment, in the county of Dorſet, was diſcharged 


1. Hawk. P. C. for that cauſc 


284. , 

| Cas r 10. N Braddon againſt Bowen. 

1 4 NFORMATION in the exchequer upon the ſtatute of 5. Edu. b. 
A Roits c. 14. (a) for engroſſing of apples, being dead victual, the de- 
are not within fendant being a co/termonger. | 

ve pen It was thereupon demurred, that it is out of the ſtatute, and 1s 
ſin not ſuch victual as the law intends; and it was judged accord- 


g. 
3- loſt. 199. ingly. But a writ of error thereof was brought in the excheque! 


x. Hawk. P. C. And upon conference, THE Two CHE Jus riczs reſolved, that 


483. it was not within the ſtatute. CROkE ſaid, there was not any . 
prohibited within the ſtatute, but it had a proviſo, how in ſome ki 
it might be bought; but there was not any ſuch proviſo for apples; 
— it never was intended to be reſtrained. And for that cauſe 
the judgment was affirmed. | 


(a) Repealed by 12. Geo. 3. 0. 71. See 1. Hawk. P. C. 482. 


0 


Frank 


7 
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Frank againft Alfop. | | | Care 12. 


OR, in the exchequer-chamber, of a judgment given, in the Words that de- 
3 in an action for theſe f will prove thee Pt © — * PRs 

« a thief, and a plotter of thievery; and I will prove it by thine own 13 ſeaks 

« ſon, or elſe I will ſend him to thedevil.” The error aſſigned was, them, are not 

That an action lies not for theſe words. — And ALL THE 3 aQionable, 

axD BARONS reſolved, that the words were not actionable: for it 7. Roll. Abr. 

is not affirmed that he was a thief, but that he would prove him to be Wn TE 

a thief; which if falſe, there is not any damages to the EY as 

aying “he would prove it by the plaintiff's ſon, or elſe he would 

« ſend him to the devil,” ſhews that he was doubtful in his af- 

frmation. And if one faith, „I will prove ſuch a one to be a bank- 

rupt, no action lies.” Wherefore judgment was reverſed (a). 0% Pie Mr. 

Morgan's Vade Mecum, vol. i. 227, 


* 


Prichard againſt Hawkins. "RO 
CTION FOR THESE WORDS : « Prichard, who ſerves n flander, fer- 
« Mys. Shelly” (and avers that he ſerved Mrs. Shelly at the niürdered 2's 
ame time), © hath murdered Adams's child,” Elizabeth Adams, filiam child mods d- 
Jogannis ADAMS, modo defundt?. innuendo. After judgment for the Ci. it muſt 


RARE 1 be averred that 
plaintiff in the king's bench, error was thereof brought, the citing 


The error aſſigned, Becauſe, as the declaration is, there is not any _ at the time 
certain or ſufficient charge againſt the defendant: for the words be- Ps 
ing modo defunct. extend only to the time of the action, and not to the , Com Dig. 


time of the words ſpeaking ; wherefore no ground of action. 188. 


And ALL THE JUDGES AND BARONS were of that opinion. 
Whereupon it was reverſed ; and a precedent ſhewn, that for ſuch 
cauſe, in Baldero v. Caſe, it was adjudged in the king's bench, that 
an ation lay not. EY | 


Hilary 
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Hilary Term, 
6. Jac, x. In the King's Bench. 
Sir Thomas Fleming, Knt. Chief Fuftice. 
Sir Edward Fenner, Ant. | 
Sir Chriſtopher Yelverton, Knt. \ Tui 
Sir Devid Williems,* Kar. Juice: 
Sir John Croke, Knt. 


Sir Henry Hobart, Knt. Attorney General. 
Sir Francis Bacon, Knt. Solicitor General. 


Cars 1. Sir Francis Leake again}? Jane Eyre. 
Trinity Term, 6. Fac. 1. Roll 3466. 


« Sine 1 IN WASTE. Upon demurrer the caſe was, That one made: 
e won - leaſe for years by indenture of a houſe and land, with houſe. 
fect as © ine in- bote and haybote, ſine impediments vaſti. The defendant pleads this 
petitione vaſli. leaſe in bar. It was thereupon demurred ; and adjudged for the de. 

2.R4ll Ab. 835. fendant: for ſine impediments vaſti is all one with fine impetitione vaſt; 
11. Co. 82 b. for the proper word is impedimentum and impeditio, and impetitis is but 
Cro. Car. 242. a corruption; and that the words ſine impedimento vaſti do extend not 
Latch. 279- only to houſebote and haybote (as ſome would have it), but to the 


8 — 4 * entire ſentence. 


664. Hob. 159. 234+ 2. Vern. 738. 2. Eq. Caſ. 759. 2. Atk. 283. 


can _ Cumber again/t Epiſcopum Chicheſter and Green 
Incumbent. 
Trinity Term, 6. Fac. 1. Roll 1629. 


Within what UARE IMPEDTIT for the church of South-Eaſe, in 


time the king $S uſſex.— : 
ſhall preſent to ; Es 
a lapfed bene- IHE COURT held clearly, F1RsT, That if title of lapſe accrue to 


fice the king, and the patron preſent, yet the king may preſent at any 
Ante, 54. time as long as that preſentee is parſon : but if the preſentee die, or 
Dyer, 277 a. Teſign, before the king hath preſented, the king hath. now loft his pre- 
7 Co. 28. a. ſentment; except the reſignation be by covin, with an intent to take 
Cro. Eliz. 44. away the king's title; for the king fhai] not loſe it thereby, but {hall 
= Ay have his preſentment. 


Moor, 224. 259. 269. Lut. 1086. Hob. 154. 1. Brownl. 161. 4. Bac. Abr 202. 


SECONDLY, That if the king hath title by lapſe, becauſe a parſon 
hath taken a ſecond benefice; if the parſon die, or reſign the firſt be- 
nefice, and the patron preſent, whoſe preſentee reſigns upon covin, 
or dies, the king hath loſt that preſentment; for lapſe is but unicd et 
proximd vice : and ſo it was adjudged in Michaelmas Term, 27. and 
28. Eliz. in Cornwall's Caſe. 


Judgment in 'TairDLy, If in quare impedit for the king, the king and party 
quare impedit, be at iſſue, which is found againſt the king, and title appear for 
Oro. Car. 592. the king by nient dedire of the party, yet the Court ſhall not ad- 
Hob. 127-154. judge for the king: otherwiſe it is, where the party confeſſes the 


0 . þ a 
e 8 king's title. 
259 Lut. 1086. 1. Brownl. 161. 


1. Tar. Rep. 650. 


Bulbrooke 


Hilary Term, 6. Jac. 1. m B. R. 217 


Bulbrooke againſt Briggs. cat 3. 


ROHIBITION. The queſtion was, Whether the ſtatute of Prohibition win 
34. Hen. 8. c. 19. gave remedy for a penſion in the ſpiritual — lie ty the © 
court where it is not wilfully denied ? Briggs oY there for a . 
penſion which was never demanded. Bulbrooke prayed a prohibition; penſion. 
which was denied, becauſe originally this ſuit- appertains to the ſpi- Poſt. 296, 666. 
ritual court. | | Can 
Cro, Eliz. 675 F. N. B. 51. 2 Inſt. 491. 2 Show. 97. x. Vent. 120. Dougl. 629. See 2. Strã. 379. 
in point. | 


Fulliam againſ Harris. O4. 


OWER. The writ was, „ Præcipe A. quod reddat E. F UL- In dower, if 

« LIAM rationabilem dotem fuam des terres, &c. B. FULLIAM the plaintiff be 
« guondam viri ſui, &c. Exception was taken to the writ, becauſe E e 
it was not in this manner: 8 A. quod reddat E. For LIAM , the —2 | 
« que fuit uxor B. FULLIAM,” &c. For in the beginning of the writ ſhall abate. 
ſhe ought to be named uxor of her huſband, &c. for that is the F N B. 148. a 
name whereby ſhe claims her dower; and ſhe ought to be his taw- 1. Com. Dig. 41. 
ful wife, otherwiſe ſhe may not claim any dower.— ThE CourT 2. Mod. 355. 
held, that the writ was ill; and that the words in the writ, B. Fol- 
« LIAM guondam viri ſui,” &c. are not ſufficient: therefore day was 
given to the plaintiff to ſhew cauſe why the writ ſhould not abate, 


Earl of Huntingdon again/ Sir Anthony Mildmay. Carr 5. 


8 IMPEDIT. It was held by ALL THE Cour, ex- Celui que f. 
cept WALMSLEY, that where the grant of an, advowſon was Who pleads a 
pleaded, after the ſtatute of 27. Hen. 8. c. 10. to one, to the uſe of — — 
another in tail, that cęſtui que uſe need not ſhew the deed of grant, need not — 
becauſe the deed belongs to the grantee, and not to cęſtui que uſe ; the deed. 

but yet he ought to ſhew that it was granted by deed. Vide Dyer, 2. Roll. ab. 31 
277. Eſcot's Caſe. WALMSLEY held, that in this caſe he ought Jones, 377. 
to ſhew the deed, becauſe the grant is not good without deed ; 5: Co. 75. 


= ſo differs from Eſcot's Caſe. Vide 22. Hen. b. pl. 1. 35. Hen. b. — = ; _ 
Pl. 32. ; 7 | ; 


| 441. 
Hard, 187. Co. Lit. 225 b. 10, Co. 93 Carth. 316, 


Game again/# Symms and Mariam his Wife. Car 6, 


ORMEDON IN REMAINDER. The caſe was, That Henry if tenant in tail, 
Winter was ſeiſed of ſoccage land, and deviſed it to Stephen OO 

I inter in tail, remainder to Anne, the lifter of Stephen, &c. and ſiſter in fee levy 

tied. Stephen entered and levied a fine with warranty, and died with- a fine with war- 

out iſſue, the ſaid Anne and Elizabeth, his ſiſters, being his heirs, — Lanty, and die 
[he queſtion was, Whether Anne ſhould be bound by this warranty _— ors 

or t | 

for the whole, or for the moiety only? ſhall be bound 

HuTToN, Serjeant, argued, that ſhe ſhould be bound for the by this war- 


whole; for the warranty is collateral, which is the ſtrongeft, and 1 


it deſcend to her and her youngeſt ſiſter. 8. Co. 51. a, Co. Lit. 373. 376. 339. Hob. 25. 315, 
z. Inſt. 222, 3. Com, Dig. 443. 3. Bac. Abr. 18. | | | 


extin- 


py 
A 


— 
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Gau N the right. Vide 19. Hen. 6. pl . 14. Hen. J. þl, 10. 
— 11. A. pl. 35. Alſo Anne, the ſiſter, had all the right of the re. 
1 L mainder, and therefore ſhall be bound' for all. 12. Hen. 7. pl. 3 
3. Co. 13 a, 16. Hen. 7. pl. 13. | 
i. HarRis, Serjeant, to the contrary, That the warranty ſhall be 
2 Vern. 215. divided, and bind but for a moiety; becauſe both the ſiſters are 
Shep. Touch heirs, and therefore the warranty goes to both: and it is not like the 
114 96. Caſe of borough-engliſh or gavelkind, 44. Edw. 4. pl. 10.; for 
true it is, warranty deſcends only upon the heir at common law. 


WALMSLEY, Juſtice, took a difference, where the party upon 
whom the — deſcends is heir, as the wife in this caſe is, and 
ſhall be bound; and where he is not heir, as in borough-engliſh, 


CoKE obſerved a diverſity : that a lien real deſcends only upon the 

heir at the common law; but a lien perſonal binds all, as heirs in ga- 

velkind. &c; as if a man oblige himſelf and his heirs in an obligation, 

Robinſon on c. And he put this caſe : If the heir at the common law be vouch- 
Gavelkind, 113. ed for warranty, who vouches the heirs in gavelkind, &c. becauſe of 
123. 126. 130. the poſſeſſion, they all ſhall vouch over; and what is recovered in 
value ſhall go only to the heirs in gavelkind. So if two be vouched, 

where the one hath nothing, and they vouch over, the recovery in 

value goes only to him who had the intereſt; &c. 32. Edw. 3.“ Gar- 

5 _ 94.—And judgment was given, that the warranty ſhould 

ind all. | | 


By 4. Ann. c. 16. f. 21. all warranties and all collateral warranties by any an- 
by tenant for life deſcended on him in re- ceſtor not in poſſeſſion, ſhall be void as to 
verſion or remainder, are declared void; his heir. 


cas 7, Beſton again/t Robinſon. 


UDITA QUERELA by Beſion, who was taken in execution 
If a conuſor in f 
be upon a ſtatute-merchant at the ſuit of Robinſon ; and ſhews cer- 
diſcharged from tain articles betwixt him and Robinſon to diſcharge him of the ſtatute; 
the ſtatute by and prays to be let at mainpriſe. But THE CouRT denied it. One 
533 in execution ought not to be let to mainpriſe upon a ſurmiſe; and 
muſt reliere here the articles which he ſh2ws are not good to diſcharge him of the 
himſelf by a-- execution; but his remedy is to have an action of covenant upon 
tion, for he can- them. 
not be bailed on | h 2 
audita querela, 1. Bulſt. 152. 1. Bl. Rep. 219. 


Casrz 8. © Beedle againſt Clerke. 
betcha ROHIBITION. The caſe was, That A. and B. were joint- 
abated without tenants for years: B. ſuffers C to occupy his moiety with him, 


default of the and A. brings a writ of partition againſt B. and C ſuppoſing that B. 
arty, he may had granted a moiety of his part to C. & ſhews that he was but te, 
3 nant at will to B. whereupon the writ abated: and, Whether A. 
might have another writ of partition againſt B. by Fourney's accompts? 


nts, 
6. C. 10. was the queſtion.—IT wAs RESOLVED that he might: for the pol. 
2 Brownl. 158. ſeſſion of C was good colour for bringing the writ of partition; and 


1 A. could not take notice what eſtate C. had, &c. 


1. Com. Dig.80. | Anonymous 


E- 


unt court, it ſhall be otherwiſe. 
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Anonymous. | Carr 9. 


OTE, An infant was admitted by guardian to ſue accompt Infant admitted 
againſt his guardian in ſoccage, for the profits received after the 2 * to 
infant had — his age of fourteen years. The action was dan * 
brought againſt him, as againſt his bailiff.— And ſo it ought to be, as received aſter he 
the Juſtices held. | re 


years of age. F. N. B. 118. b. 
| Addis' Caſe. | Cas 10. 
DDIS having a ſuit depending in this court, coming to London, A commitment 
was committed to Newgate, &c. | by the Chancel- 


a AT lor for © certaim | 
HuTTON, Serjeant, moved for an haheas corpus, which was « matters con- 


nted ; and the gaoler of Newgate made his return in this manner : * cerning the 
« That the ſaid is was committed to his cuſtody by warrant ting, is too 
« from THE LORD CHANCELLOR OF ENGLAND, for certain mat- 
G ; l s Ante, 81. 
« ters concerning the King, there to remain until the Lord Chan- 


« cellor delivered him; and for that cauſe he could not have his body Cro. Car. 507, 
« he | $52. 579. 
OG | 0 
Hur rox moved, that the return was not good, being it is too ge- Vaugh. 139. 


neral; for it ſhews not for what cauſes he was committed, for 2. Hawk. P. C. 
it might be for a cauſe which would not hinder him of his privilege. — : Bat, Abr 
Here alſo the return is, that he ought to remain there until he 223. 
were delivered by the Lord Chancellor ; therefore he ſaid it was 
il. 

Tux Couxr thereto ſaid, it was the firſt time that ſuch excep- 
tions had been taken; therefore they would conſider of the caſe. And 
9. Hen, 6. pl. 44. was cited, and 33. Hen. 6. pl. 28. and pl, 29. 
and 4. Edu 4. pl. 15. and pl. 16. 


Anonymous. a Cann I, 


*Þ 
bo was doubted in the ſtar- chamber if the coſts and damages be re- 3 ad 


covered there of one for a riot, whether his executors and admi- 1 
niſtrators ſhall be chargeable there with. 


WALTER ſaid, there were precedents in this court, that he ſhould 
be charged; and ſome of the clerks affirmed ſo much. | 


Lord Cox held, they were not chargeable for a riot; but if da- 
mages or colts were given by any ſtatute, there, upon recovery in 


_ Eaſter 
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Cas? 1. 


In treſpaſs upon 


nibil dicit, or 


non ſum in for ma- 


tur, only the 
value, and not 
the propert of 
the * 
manded, need 
be proved on 
the writ of en- 
quiry; but on 
the gener al iſſue 
1 muſt 1 
proved. 

8. C. Yelv. 151. 
Brownl. 214. 
Dal 9. 

1. Vent. 347. 
Stra. 612, 1149+ 
« Wilf. 155. 

. Ld. Ray. 
1382. 
Dougl. 316. 
note 1. 


C481 2. 
In debt on 


Eaſter Term, 
7. Jac. 1. In the King's Bench. 

Sir Thomas Fleming, Kut. Chief Juſtice. 
Sir Edward Fenner, Knt. 

Sir Chriſtopher Velverton, Knut. : 
Sir David Williams, Kut. f Juſtices, 
Sir John Croke, Kr. , 

Sir Henry Hobart, Knt. Attorney General. 
Sir F rancis Bacon, Knt. Solicitor General. 


Goodwin againſt Welch and Over. 


CTION OF TRESPASS, for ſeveral things againſt the tw 

defendants, and declares to his damage, &c. The attorney for 

e defendants pleaded non ſum —_— and judgment thereupoa 

was given ſeverally for the plaintiff, and writs to enquire of damages 
were iſſued out, and returned. 

It was now moved, that the writs ſhould not be filed, becauſe the 

plaintiff at the time of the enquiry did not prove that they were his 


goods, but proved only the value of them; and a difference was taken 6 
at the bar between an action confeſſed, and a non ſum informatui.— v 
For the property of the goods is alſo confeſſed in the firſt caſe to be i p 
the plaintiff, but it is not ſo in the other; and there judgment paſſeth b 
without the defendant's privity, and only for want of pleading, as in 
the caſe of a nihil dicit. | | 8 
But THE Cour held, that both caſes were alike, and that the 
plaintiff is not bound to prove his property in either of them, becauſe th 
the writ commands that the value only be inquired of; and if the th 
plaintiff ſhould be bound to prove his property, and fail thereof, it ba 
would be in deſtruction to the firſt judgment, which cannot be: but by 
itis otherwiſe where not guilty is 1 245 N for then the treſpaſs is e. * 
nied, which muſt be proved, and tried by the jury; and there in that oh 
| Caſe both the value and property do come in queſtion. tit 
Barret gain/t Fletcher. | = 
De „ upon an obligation of five hundred pounds, condition Eli 
to ſtand to the award of J. S. and T. D. ſo that, &c. 0⁰ 


bond for per- 
ſormance of an 
award, if the de- 
fendant plead 

© no award,“ 
and the replica- 
tion ſhew an a- 


| ward withoutaſ- breach 
» fſigninga breach, 


judgment is 
erroneous 
Ante, 133. 
Cro. Eliz, 899. 


The defendant pleaded, that the arbitrators did not make a 
award. | 


The plaintiff replies, and ſhews the, award, but affigns 


The defendant rejoins, that the award pleaded is not dt 


Poſt. 312. 442. 640. 8. C. Yelv. 152. 8. Co. 133. b. Hob. 198. 237 
Lutw. 329. Shower, 214. | 
| arbitrator 


K. S Ss | Bas $©T5= S 


— 


K 


arbitrators award; whereupon iſſue being joined, a verdict was given Banzer 


1 R | | VF 3 
It was moved in arreſt of judgment, Becauſe the plaintiff in his 

replication not having aſſigned any breach of the ward, there was not 2 2 2 

cauſe of action; for the obligation is not for debt, but is guided by Will. 11. 207. 

the condition, which is for the forbearance of a collateral thing: — Stra. 227. 

and the Court ought to be ſatisfied that the plaintiff had good cauſe of 1. Burr. 574. 

ation, otherwiſe they cannot 22 for although a verdict - _ —_ 

be given for the plaintiff, yet this defect in the replication is matter ß 

ſubſtance, and is not helped by the ſtatute. _—_ - 


Taz Cour being of that opinion, judgment was ſtayed. : 


a 


Bedel againſt Lull. | Cart 3. 
JECTMENT, upon a leaſe of land made by Elizabeth Toa plea in 
a ezetment on a 
leaſe by A. that / 


The defendant pleaded, that before Elizabeth had any thing, one before A. had 
Martin Fames was thereof ſeiſed in fee, and had iſſue Henry James, n thing, B. 


and died ſeiſed, and thereupon it deſcended to Henry James as ſon — "WR 


and heir ; and that Elizabeth entered, and was ſeiſed by abatement, from whom it 
and made the leaſe to the plaintiff; and that the defendant afterward, deſcended to his 


as ſervant to Henry James, and by his command, &c. | 3 2 


The plaintiff, by way of replication, confeſſeth the ſeiſin of Mar- was ſeiſed by 
tin James, and that he being ſo ſeiſed, by his laſt will in writing deviſ- abatement, a 
ed the ſaid lands to Elizabeth in fee, and afterwards died by reaſon 5 | 
whereof ſhe entered by force of the deviſe, and made the leaſe to the ſ.iſure of f. and 
plaintiff; and traverſeth wiTHOUT THAT, that Elizal. ih was ſeiſed that he deviſed 


by abatement in manner and form, &c. 3 . to < in _ 
. . . raverfn 
Upon this replication the defendant demurred ; and ſhewed for go ONT 
cauſe, that the traverſe was not good. ment, 5 bad. 
Ante, 87. 


And Ir WAS ADJUDGED for the defendant: for the plaintiff by 
thus replication needed not both to confeſs and avoid, and to traverſe 8 C velv. 151, 
tie abatement: for the plaintiff made a title to his leaſe under £/:za- C. Co. 24. b. 
t:th, the deviſee of Martin James, and ſo her entry legal, and not Cr * Eliz. 278. 
by abatement, as the defendant ſuppoſeth ; and then to take a traverſe | 
makes the replication vicious : for no traverſe ought to be taken but 
wherethe thing traverſed is iſſuable; and the deviſe here is only the 
title iſſuable. | | 


IT was ALSO HELD, that the traverſe was not good, as to the Form of plead- 
manner of it; for he ſhould not have traverſed wiTHouT THAT, that ing 3 traverſe. 
Elizabeth was ſeiſed by abatement : but it ought to have been wirk- 
vUT THAT, that ſhe did abate, &c. | 


Trinity 


Trinity Term, 
| 7. Jac. r. In the King's Bench: 
. Sir Thomas Fleming, Knt. Chief Juſtice. 
Sir Edward Fenner, Knt. | 

Sir Chriſtopher Yelverton, Kt. 5 
Sir David Williams, Kut. (Ffices. 
Sir John Croke, Knit. | | 
Sir Henry Hobart, Knt. Attorney General. 
Sir Francis Bacon, Knt. Solicitor General, 
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Cas . . Tuthill againſt Milton. 
Trinity Term, 6. Fac. 1. Roll 1272. 


In flander, a ge · LN RROR of a judgment in Briftol, in an action for words, 
— Whereas the plaintiff for five years before the firſt of May, 3. 


was a trader is, Fac. I. was a draper, and exerciſed the ſame trade; that the defen- 
after verdict, dant apud Wardam Omnium Sanftorum in Briſtol, ſpake theſe words 
ſufficient. of the plaintiff, via. Thou art a bankrupt.” The defendant 


Pol. 5 = 379. pleads not guilty; and found againſt him, and judgment for the 


Yelv. 138. | Plaintiff. 8 
Cro. Eliz. 213, THE FIRST ExROx aſſigned was, That this action lay not, be- 


Cro. Car. 282. Cauſe it is not averred that upon the day of the ſpeaking the plaintiff 
4. Bac. Ab. 494. was a draper, but for five years before. —Sed non ps Graph, for it 
ST3, . ſhall be intended that he yet uſeth that trade. 

1 a SECONDLY, For that the venire facias is awarded de Ward On- 
8 65. nium Sanctorum, and not from any pariſn.— Sed non allocatur ; for fois 
2. Sid. 326. the common courſe in many counties, and they uſe not to name any 
1.Com.Dig 324 pariſh; and there a ward is put fora pariſh. — — 

Capias may iſf- THIRDLY, That a capias is awarded in this action for the ſecond 
— an in- proceſs; whereas a capias lay not in this action until the ſtatute of 
+ cb rag 19. Hen. 7. c. . which extends only to thoſe in Meęſiminſter, and 
Yelv. 158. not to corporate vills.—Sed non allbeatur; for it may well be by cul 
1. Roll. Ab. 363. tom in thoſe vills. Wherefore the judgment was affirmed. 


Ld. Ray. 1543. Comb. 60. Dougl. 62. a 


Gans.  : Belcher and his Wife again/? Hudſon. 
| - Hilary Term, 6. Fac. 1. Roll 132. : 

A promiſe to SSUMPSIT ; for that the defendant aſſumed to the wife of the 
CEO 3 A plaintiffin her widowhood, that if ſhe would marry Thomas 
the death of fuch aſon, he would Pay to her annually, after the death of the ſaid Aa- 
a man, in con- ſon, during her life forty ſhillings ; and alledges in fact that ſhe marti. 
—— chat ed Thomas Maſon, and after his death married the plaintiff; and for 
7 1 non- payment of forty ſhillings annually after his death brought th: 
defeated by bis Action, 

releaſe of all ac- The defendant pleads a releaſe from Thomas Maſon of all actions and 


tions and de- demands which he had; or, &c. 


mands to the 


defendant; for It was thereupon demurred, and, after argument at the bar, adjudg- 
it was not in ed to be no plea; for being a promiſe to perform a payment after the 
2 Guring death of Thomas Maſon, it was not in demand during his life, nor b 
_ 107. any poſſibility could ever be demanded by him. 


Poſt. 571. Yelv, 156. 1. Roll. Ab. 343. 2. Roll. Ab. 407 Moor, 322. 1. Brownl. 15 
Hobart, 216. 2. Salk. 327. Palm 99. Sce Ld, Raym. 523. | Trac 


* 
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Tracy againſt Veal. ” ca 3, 
Hilary Term, 6. Fac. 1. Noll! 


CTION ON THE CASE FORDECEIT. Whereas Ber- An action on 
nard Welles was the plaintiff's ſervant in the county of Derby, the caſe for 
and had ſixty-five pounds of the plaintiff's money in his cuſtody ; that — — 2 
the defendant, to deceive the plaintiff of the ſaid ſixty-five pounds, * 
ndam literam in the name of the plaintiff procured to be written, obtaining his 
and directed it to the plaintiff's ſaid ſervant, and counterfeited the money from the 
name of the plaintiff thereto, and ſealed it quaſi with the ſaid plaintiff's re way 
ſeal, and cauſed it to be delivered to the ſaid Bernard Welles, affirming means of 4 
it to be the plaintiff's letter, and that he was ſent therewith to him by counterfeit let- 
the plaintiff; whereupon he cauſed the ſame to be read, and, upon ter, and the 
reading thereof, unde rſtood quod in eadem litera continebatur, and that pe — 
the plaintiff had appointed the ſaid Bernard to pay and deliver to the be ſhewn. 
defendant the ſaid ſixty-five pounds, to the uſe of one Thomas Bart- 
let, to whom it was ſuppoſed by the ſaid letter that he was indebted; F. N. B. g6. 
and affirmed that he was ſervant to the ſaid Thomas Bartlet, and that — 
he was to receive the ſaid ſixty-five pounds for his maſter; by reaſon 838. 12. 794. 
whereof the ſaid Bernard, giving credit to him, paid and delivered Regiſt 114. 
to him the money; ubi revera the letter was counterfeited, and he 1. Roll. Abr. 


never ſent the defendant, nor was indebted to any ſuch man, &c, 79%; 124: : | 
The defendant pleads not guilty; and found againſt him, to his 8. Co. "Fug « 


damage of one hundred and five pounds: and it was thereupon moved Se 3. Bac. Abr. 
in arreſt of judgment, S5o, 560. in 


| 3 

Fixsr, That this ſuppoſition, guandam literam ſcribi fecit, where 1. Bl. Rep. 427. 
it ought to be /teras (for it is not poſſible that one letter might com- 3: Ter. Rep. 52. 
prehend it), was not good. 


80 That this action lies for the ſervant, and not for the 
maſter. 


THIRDLY, That it was not ſhewn what was contained in the let- 
ter; for it is only, that the ſaid ſervant intelligebat what was therein 
written, and that might be his miſconſtruction. 


But ALL THE CouRT, after ſeveral motions, held it to be well 
enough; for the deceit and abuſe is to the maſter, and the loſs only to 
him; wherefore the action well lies for him. And although it is not 
preciſely ſet down what is in the letter, but that intelligebat ſuch mat- 
ter was Contained therein, which is uncertain, yet becauſe the deceit 
is alledged to be in the delivery of the counterfeit letter, and affirm- 
ing that he was ſervant of Thomas Bartlet, and ſent by the plaintiff to 
receive ſuch a ſum, as due by him to the ſaid Thomas Bartlet (all 
which was falſe, and all which being deceit), upon the whole matter 
the action well lies, and was adjudged for the plaintiff.— And after- 
ward a writ of error being thereof brought, and all theſe matters aſ- 
ligned for error, the judgment notwithſtanding was affirmed, 


” . 


Richard 


/ 


Ee 
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Carr 4. | Richard Beedle againſt Morris, Innkeeper of Dunchurch, 


Eafter Term, 7. Fac. 1. Roll 1535. 
A maſter may CTION ON THE CASE; and declares upon the common 


maintain an ac- cuſtom of the realm, That in common inns the innkeepen 
8 an ought to keep the goods of their gueſts ſafely, and all other 

the cullom of brought into their inns under their cuſtody, without ſubſtraction: 
the realm, for that »ne William Beedle, fervant to the plaintiff, was lodged at the 
money loſt defendant's houſe in Dunchurch ; and that he having there a bag with 
while his fer- ſixty pounds in money of the plaintiff's therein, quidam malefaftore, 


ane was bis to the plaintiff unknown, the ſaid bag of money in the faid inn being, 


3 49. in default of the defendant and his ſervants, took and carried away. — 
Stiles, 370. The defendant pleads not guilty; and found againſt him. It was 


Yelv. 162. moved in arreſt of judgment, and after aſſigned for error, 


Dyer, 158. in | « b 
nobis. FirsT, That the action ought to have been brought by the er. 


Noy, 79. vant, and not by the maſter ; for the cuſtom of the realm is only for 
13 3. travellers, and here the maſter was not a traveller.— But 1T was 
24A ADJUDGED, that the maſter might well have the action; and that ſo 


336. 
| it had been reſolved before theſe times. | 


S2CoNDLY, It was moved, That this cuſtom was not well alledg- 


— ed; for there is not any ſuch cuſtom, that bona et catalla aligusrum 
legation againſt aliorum ſubditorum, &c. ſhould be ſafely kept, unleſs they were 


an innkeeper on gueſts. —Sed non allocatur; for the cuſtom is ſufficiently alledged to 
the cuſtom of maintain the action. | 


the realm. 8 
py 224 8. C. Yelv. 162. Daliſ. 8. Latch. 127. 3. Mod. 227. 1. Sid. 245. 6. Mod. 213. 


Hob. 18. Salk. 494- E : 
judgment i, THIRDLY, It was aſſigned for error, That the judgment was not 
miſericordi.”” is well entered; for it ought to have been, © guod capiatur, and not 
good in an ac- 4 in miſericordid, according to the precedents, Hilary g. Hen. 7, 
nip Roll 310. and the Old Book of Ent. 377. which is a capias; for this 
1 compriſeth in itſelf a contempt contra legem, &c.— Sed non ai. 
heatur ; for it is not any ſuch contempt for which the king ſhall 

have any fine, as itis in ations which are contra 2 (a) : where- 

fore it was adjudged for the plaintiff. And this judgment was affirmed 

in theexchequer-chamber,—Sze this Caſe reported with theſe reaſon, 


Cokk's New Book of Entries, fol. 374. 
(a) See 5. and 6. Will. and Mary, c. 12.—Ante, 211, Poſt, 348. 


Cast g. Taylor againſt Markham. 


I N an action of treſpaſs and battery, the defendant pleaded, 
| Can I That he, at the time of, &c. was ſciſed of the rectory of l. 
tort demeſne” is in fee; and that at the fame time and place where the treſpab 
op replica and battery were ſuppoſed, &c. corn was ſevered from the nine 
on to a plea * - » 
of © mollitery parts: and for that the plaintiff would have carried away his corn, 
manus impoſuit” the defendant there ſtood in defence thereof, and kept the plaintiff 
in defence of from carrying it away; ſo as the harm which the plaintiff re- 
Ante, 164. 8. C. velv. 157. 8. Co. 67. Latch. 128. 221, 2. Leon, 103, I, Saund. 243. 


ceived 


CR 


Trinity Term, 7. Jac. 1. In B. R. | 325. 
ceived was of his own wrong, &c. A replies, that the Taro 


d battery were done ſaus tiel cauſe alledge, Sc. Whereupon ,, 4 
ee ndant demurred in law: e 3 


Ir was ADJUDGED for the plaintiff; for it is not requiſite in this 
caſe for the plaintiff to anſwer the defendant's title, becauſe he does 
not by this action claim any thing in the land or corn, but only dama- , Raym. 640. 
ges for the battery, which is collateral to the title; and therefore the 
general replication is good: but when the plaintiff makes a title in 
his declaration to' any thing, and the defendant pleads another thing 
apainſt it, the plainti muſt reply ſpecially, and not fay ſans tiel . 
2 it is in 14. Hen. 4. and 16. Edw. 4. Ke | 


* * 


* 


\ 
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Cas 1. 


A cuſtom of a 
manor, that eſ- 
tates ſhall be 
forfeited unleſs 
the heir claims 
to be admitted 
at the next 
court, or aſter © 
three proclama- 


tions made of 


the death of his 
anceſtor, does 
not extend to an 
heir who was 


beyond ſea. 


Ante, 101. 


Co Lit. 262 a. 
8. Co. 99 a. 
Litt. 440 
Godb. 268. 

1. Leon. 100. 
3. Leon. 221. 
3. Mod. 223. 
Sho. 31. 

1. Salk. 386. 
Carth. 44. 

1. Burr. 206. 
1. Ter. Rep. 


3. Ter. 165. 
168. Mews 


common law: for, as WILLIAus ſaid, he being beyond ſeas, its 


may ſeize in the interim, and take the mean profits, and ſhall not k 


Michaelmas Term, 
7. Jac. x, In the King's Bench. 

Sir Thomas Fleming, Kut. Chief Juſtice. | 
Sir Edward Fenner, Kut. | | 

Sir Chriſtopher Yelverton, Kt. . 

Sir David Williams, Kar. 18 8 

Sir John Croke, Kut. 8 85 
Sir Henry Hobart, Kut Attorney General. 


Sir Francis Bacon, Knut Solicitor General, 


— — — — 6 = 


—_ 
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Underhill again Kelſey. | 
Trinity Term, 7. Fac. 1. Roll 1274. 


JECTMENT. Upon demurrer (the plaintiff claiming hy 
leaſe from William Copley) the caſe appeared to be, That Ti: 

mas Copley, the father of William, was copyholder in fee of the many 
of Shelkwood, wherein a cuſtom was pleaded, that upon the death 
every copyholder, his heirs ſhould pay ſuch a fine as ſhould be reaſon- 
ably aſſeſſed; and another cuſtom, that if a copyholder died, and hi 
heir cometh not the next court to be admitted, prœlamation ſhallbe 
made, and if after three proclamations the heir comes not in, the 
lord ſhall ſeize it as forfeited : and ſhews, that 27. Eliz. Thimu 
Copley died, and his death was preſented, and that William was his 
heir, and thereupon proclamation made, &c. and afterward, at tw 
other courts, 29. Eliz. proclamation was made, and for not co:ning mu 
in the lord ſeized, and let to the defendant. The plaintiff ſnew, 
that William Copley, at the time of the death of his anceſtor, aud a 
the time of the proclamations made, was beyond the ſeas, and ſo cor- 
tinued until 4 Fac. 1. at which time he returned; and, having .- con 
tice of the death of his anceſtor, tendered his fine, and entered, an 
let to the plaintiff: whereupon it was demurred. The ſole queltia 
was, Whether his being beyond the ſeas ſhould excuſe him of the fat 
feiture ? After argument at the bar, the ſame day, THE CouRT & 
livered their opinion. 


WILLIAMS, YELVERTON, FENNER, and FLEMING, held, th 
it was not any forfeiture againſt the heir; for he, being beyond d: 
ſeas, ſhall not be intended to have cognizance of that deſcent to hich 
nor of the proclamations; and therefore is excuſable as well as if 3: 
ing over the ſea he ſhall be excuſed from outlawry, from a deſceit 
which takes away his entry, and from a non- claim upon a fine by: 


not in his power to return when he will, and the law will not com. 
pel him to impoſlibilities ; and the lord is not at any miſchich du 


reſponſible for them. FLEMING faid, the cuſtom were unreaſ 

if it ſhould bind perſons beyond ſeas ; therefore the law makes and. 
ception thereof. And for theſe reaſons they held, that the plan 
ſhould recover. | 1 


% - , * 
* ks F 
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ut CRokE, puiſne Juſtice, held the contrary; for it is gugſi a Un AI I 
condition — 1 * that he ſhould pay his fine after * 23 
clamation; which not being paid, his abſence beyond ſea ſhall not ex= * 
cuſe him, no more than if a feoffment had been upon condition that 

the heir ſhould pay 201. within a year after the death of his father: al- 

though the father dies, his heir being beyond ſea, if he pays it not 

within the year, the condition is broken, and his being beyond ſea 

ſhall not excuſe him. True it is, that impotentia and 77 wiltas in 
ſome caſes may excuſe, but here there is not any ſuch; for he might 
by letter of attorney pray to be admitted. And although it be a miſ- 
chief to the heir, yet it is a greater inconvenience to. the lord, that he 
by that means ſhould not have his ſervices during all that time: alſo 
there doth not any cauſe of his abſence appear, as in ſervice of the 
king, or the like, which peradventure might make a difference. 


SE. 
[ * 


But, notwithſtanding, by the opinion of the four Juſtices, judg- Lit. 4407 - 
ment was then forthwith given, becauſe the leaſe was determined the 
ſame ” and execution awarded maintenant, Vide Plow. 372. 4. 


Hen. 7. c. 24. and 32. Hen. 8. c. 36. 
J Z See 9 Geo. I, c. 29. f. 3. 
; Dutton again/? Gervaſe Molineux, Casr 2, 
5 Nan audita querela, the queſtion was, whether a purchaſer after 9,. whether a 
bY an extent ſued, and the land delivered, could have an audita quere- purchaſer after 
la? for none ſhall have it but the party grieved ; and the extent be- 4" extent ſued, ' 
. ing before his time, he therefore ſhould not have it. 5 282 . 


And FLEMINxOG, Chief Fuſtice, was of that opinion; who ſaid, have an audita 
that he was counſel in a caſe depending in chancery, and there it was e? | 
much debated and argued before the Judges (to whom the point of vo nc TO 85. 
law was referred), Whether a feoffee might have an audita querela Poſt, 338. 566. 
upon an extent made before his time ? and the better opinion was, 693. 
that he could not; but there was not any reſolution, it being ended by ! Roll Ab. 306, 
compromiſe, —W herefore, the reſt of the Judges being doubtful, the * 89. 19. 
audita querela was allowed de bene eſſe; and appointed that there . gell 26 1. 


on ſhould be a demurrer thereupon. Moor, 536.662. 
N 2. Bulſt. 17. f 
; See 8, Geo. 1,c, 25, Poſt. 338. Jones, 90. 


x. Bulſt. 140. See 1. Com. Dig. 464, 


5 Barwick againſt Foſter. Cazz 3. 
Hilary Term, 5, Fac. 1. Roll . „ | 


þ ped upon a leaſe for years; and declares upon a leaſe for If rent be r0- 
mos years by indenture, rendering forty pounds per annum ſerved balf- 


at thetwo uſual Feaſts, viz, at Michaelmas and Lady-day, or within 277 during 
the Term, vis, 


ten days after every Feaſt ; and becauſe eighty pounds, for the rent 21 
of the two laſt year ending at ee. ll raſt, was behind and * ER 
yet unpaid, he brought the action. Upon non debet pleaded, it was or within ten 

ound for the plaintiff; and moved in arreſt of judgment, that the o_ ter every 17 
declaration was ill; for he demands rent due at Michaelmas laſt, — — — a 

here it was not due at all until the ten days determined: and as A the 

us Cale was, the leaſe ended upon Michaelmas-day; ſo there could rent ſhall be 


| then due bef, 
the expiration of the ten days —Poſt, 233. 310, Yely, .— gy 
not 


N 
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Barwick not be ten da after Michaehnas during the Term, and thereby 
, rent ſhould be loſt. K N | * 


FosTER. 3 
And WILLIAMS was of that opinion; for there is not any rent 
due until the end of the tenth day, and there is not any tenth day at he 
end of the Term; therefore it is loſt. | 


10 Co. 17. FLEMING, If a leſſee for life make a leaſe for years, rendering 
1. Brownl 105. rent at Michaelmas and the Annunciation, or within ten days after 
2. Mod 21. every of the ſaid Feaſts; if he die after Michaehnas before the ten days 
8 .. be expired, it was reſolved that the rent was loſt; for it was not due 
Auntil the tenth day, and before that time he died. Alſo if a man re. 

ſerve rent in ſuch manner, and die after Michaelmas, and before the 

tenth day, this rent ſhall go to the heir, and not to the executor: andi 

a leſſor, after Michaelmas, and before the tenth day, grant the rever. 

ſion, the grantee ſhall have the rent, and not the grantor ; whereby 

it appears, it is not due until the tenth day: ſo to demand it at Michal. 

mas, it is not at the day when by law it is payable; therefore the de- 


claration is not good. 


CROKE, Fu/tice, to the contrary ; fog the rent is reſerved, pay 
ble annually during the Ferm at Michaelmas and the Annunciation, or 
within ten days; ja it is at the election of the leſſee to pay it at . 
chaelmas or at the tenth day after. And although always during the 
Term the leſſee ſhall not be enforced to pay it until the tenth da, 
and it is not demandable until that time (for the leſſee hath election to 
pay it upon either of the days), nevertheleſs the leſſee may tender ita 
the Feaſt, and the leſſor is bound to accept thereof; which provg 
that it is then duc, Yetat the laſt Feait of the Term (becauſe there 
are no more than ten days after), for the neceſſity in law, it is due 
and payable at the Feaſt, otherwiſe it never ſhould be due; therefore 
the demand thereof as due at Michacimas is well enough. 


YELVERTON delivercd not any opiaion; FENNER agreed with 
the other two: et adjournatur (aq. | | 

(a) This caſe was moved again in Hi- Michaelmas, Poſt 253. It appears, how- 
ry Term, and again adjourned, though ever, to have been ultimately decided u 
FLEMING, YELVERTON, and Croke, favour ol the plaintiff Poſt. 310, 
were of opinion that the rent was duc at 


cast 4. Bradley again/t Toder. 
On a promiſe ASSUMPSI 7; in conſideration he would marry ſuch a one, bi 


1 = pon couſin, that he would give him a hundred pounds; and allzdgs 
wb mary in fact, that he married her ſuch a as and place; and although te 
woman, notice requeſted the defendant ſuch a day and place to pay, yet he had not 
of the marriage paid. ; 


— — Upon non aſſumpſit pleaded, and found for the plaintiff, it was moi. 


- Poſt. 40s. ed in arreſt of judgment, That the declaration was not good; becau 
Yelv. 168. it is not alledged Gat he gave notice of his marriage. | | 
Oro. Elin 64 And upon the firſt motion THe WHoLE CourT wa 
1 Boll Ab. 468 that opinion; for a_ preciſe notice of the marriage ought u 
2. Bulſt. 254. be given: and although it is alledged that. he married the 
3. Bult 336. feme, and afterwards at fuch a day requeſted the money (whic 


— implies the notice alledged), yet it is not good in a dec 


1. Sid 36. 3. Com. Dig. $4. Cowp. 125. . 
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tion, which ought to be certain, and it is not to be maintained by in- Bx uviey 
tendment. But afterwards being moved again, upon a precedent N. 
ſhewn of Morley v. Hodges, in the exchequer-chamber, where in this E 
court in the like action verbatim, and no notice alledged, judgment 
was affirmed, THE COURT reſolved that it was good enough; for jt 
is a neceſſary intendment, that when after marriage he requeſted the 

ment of the money, that notice was given of the marriage, — 


Wherefore it was adjudged for the plaintiff. 


Patrickſon ga Barton. PISS 


RESPASS. The defendant juſtifies, for that J. S. was ſeiſed Default of colour 

in fee, and let to B. for years; and he, as ſervant to B. juſti- is matter of - 
fies the damage feſant.— It was thereupon demurred, Becauſe he gives form onlyrand 
not any colour: and, after argument, adjudged, that for this cauſe aided on de- 

. . murrer. 

the plea was not good, it being {hewn for cauſe of demurrer ; other- Ante, 122. 
wiſenot, for it is but form: an a difference was taken, waere the 10. Co. 89. b. 9s. 
defendant juſtifies as ſervant to another whoſe freehold it is, without Ld Raym $51. 
ſhewing any title; and where he ſhews a title, as in this caſe is done. Dougl. 94. 


Vide 2. Eqdw. 4. and 10. Hen. 8. 


Haywarth again David. | | Cane 6. 


N EXECUTOR brings debt upon an obligation. The defen- An executor 
dant pleads non e faFum; and found for him. The queſtion ſhall not pay 
now was, Whether tne plaintiff ſnould pay coſts upon the new ſtatute % n ac= 
„ A tion of debt on 
of 4. Fac. I. c. 3. which enacts, “ that in every action where the à bond 
« verdict paſſeth for the defendant, the plaintiff ſhould pay coſts?“ Poſt. 350. 381. 
— But IT was RESOLVED, that this caſe was not within tac intent of Yelv 168 | 
the ſtatute, he ſuing in another's right, and of matter which lay not Cro. Eliz. 69. 
in his cognizance therefore the law never intended to give cofts 523 4 
againſt him: and ſo it is upon the ſtatute of 8. £liz. c. 2. where >a RO 
colts are given in caſ2 tie plaintiff is nonſuited, as it was ruled in one 1 Vent 
my : X Vent 92, 
Ford's Caſe; aad fo it wes ruled here. And although MANN faid Hutt. 69. 
colts had been allowed in the like caſes, they appointed that hencefor- Stra. 682 
ward it ſhould no more be ſo. | 95s. | 3 * \ 


— my Mod. 93. 2 Bac. Ab. 446. and the caſes there cited. Suyer's Coſts, 94. 3. Burr 1388. 


Sir Jerome Horſey again Hagberton. ; Care 7 


OATS Upon demurrer the queſtion was, Whether a 4 commoner 
commoner may-caft down and fill up coney-burrows which canno: deſtroy 
were made in the common waſte where he was to have common ? — <*ney-burrows 
And this being pleaded in juſtification, and demurrer thereupon, it REO 
was reſolved and adjudged, without argument, that' the commoner AC wy 
had not any other intereſt than to take the common by the feeding 2. Bulſt. x16, 
_ of his cattle, and may not deſtroy the conies nor coney-burrows, 2· Mod. 66. 
herefore, without argument, it was adjudged that the plea was not Fur. 263. 


good, 
. Bell 


\ 


— 
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Carr 8, | Bell againſt Fox and Gamble. 


An action for OA for that they falſely procured him to be indid. 
2 = ed of ſuch a felony, et in priſond detineri quouſque before ſuch 

alſely * ded Juitices legitimo modo fuit acquietatus. The defendants pleaded not 
of felony, and guilty ; and it was found againſt them. 1 | 


detained in pri- 5 . | "=" 
fon until he was It was moved in arreſt of judgment, Becauſe it is not alledycd 


lawfully acquit- quod uit inde acquietatus ; for here it doth not appear of what thing 
tea, is good, he was acquitted : and for this purpoſe the caſe of Prickett v. Stila 


_=_ pant was Cited, where it was adjudged, that the declaration was ill, 


inde acquietatus, THE COURT here was of the ſarae opinion upon the firſt motion 


hag 86 but afterwards, upon another motion, and view of the writs in The 
315 419. nA Regiſter and in Natura Brevium, where in ſome of the writs this 


Dougl. 213. word inde is omitted, they held it to be well enough; for it cannot be 

2. Ter. Rep. a3. intended, when it is alledged © that he procured him ti be falſely in- 

« dicted, and to be detained in priſon guouſgue he was acquitted,” 

that he ſhould be acquitted of any other matter but of that whereof he 

was indicted; and thereby ſuch a neceſſary intendment may well be 
maintained : wherefore they would adviſe. 


(a) Judgment was given for the plaintiff by the whole Court after great debate.— 
See 8. C. Yelv. 161, 


Casr 9. | Poy ntz's Caſe. 


| In what man- 123 to reverſe a fine brought by Robert Poyntz, ſon and heit 


—_ * of Sir Fohn Poyntz, levied by him and his father, he being 


an infant may within age. 


| _— 8 The writ was brought in Trinity Term, returnable Quin. 
PIR Trinit. f 
483. | | 
673 The error aſſigned was, That he was within the age of twenty-one 
. years at the time of the fine levied, and yet is. 
380. b. But becauſe he had not proofs ready to inſpect his age, he was con- 


3 142. tinued without inſpection until OZab. Mich.; and at the ſame Cay 
ay hn HE propter poſſe in London. et locis vicinis, the Term was to be adjourn- 
Bendl. 80. ed until menſe Mich. but in regard he was to accompliſh bis age of 
1. Com. Dig. twenty-one years upon the 18th of October the fame month, wich 
233: Die. Was before the time of the adjournment, he came at the firſt day 
270 om. is. when Jus ric CRoKE came to adjourn, wo the king's writ of 
5.Bac.Ab.222. adjournment of the Term, and prayed in caſe of neceſſity, before the 
3-Bl.Com.332. writ of adjournment ſhould be read, that he would inſpect him, and 
Shep. Touch 7. (having his proofs ready to teſtify his nonage) to examine them, 
adjudge his age; whereupon he (at his prayer) inſpected him, and 
examined the witneſſes (which he I to be entered), and found 

him within age. 1 | 
But. in reſpe& he only was there, and doubted alſo whether 
it might be done upon that day, having the writ of mm 


- 


— 
U 


. K A.. . 7 -- 


by 
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nent, he cauſed a rule to be entered of this matter, with a Curia ad- A ſingle Judge 
wiſare vult; and then the writ of adjournment was read. And after- 4 Do _ of 
wards in full Term, all this matter being ſhewn, and the neceſſity of ſpect the age of | 
the caſe, it was prayed that the inſpection of his age might be adjudg- an infant, after 


elto be entered upon the firſt day, when the Term was adjourned; a writ of ad. 


- urnment de- 
or upon the laſt 'T erm, when the writ was returned. r 
fore it i 
Tye CourT hereupon much doubted what ſhould be done; for = 4 _ 


t was a great miſchief to the party, if it ſhould not be allowed; and pq 446. 
; > 1 whether any thing Loud be done the day of the adjourn- REN 1 
ment, Whereupon they appointed that all this matter of proceeding co, Car. 12. 
ſhould be entered in the roll ſecundum veritatem facti; and then they Es 
would confer with all the Juſtices in England about it. But after- 

ward the conuſee made a compoſition, and gave four hundred pounds 


for compoſition, and had releaſe of errors. Vide 4. Edw. 20. 


NorE, Afterwards FLEMING ſaid, that upon conference with the 
juſtices it was reſolved, that this inſpection was good, notwithſtand- 
ing the adjournment. | 


Some again/t Barwiſh, Cas 10, \ Y 


CTION upon the caſe for a nuſance erected. —lIt was reſolved -4,,.n in 

PER TOTAM CURIAM, Where a nuſance is made to the land common muſt 
of two tenants in common, that they ſhall join in the action; for join in an action 
it is perſonal, and concerns the profits of the land; and as they ſhall —_ mays ; 
INN * Xi" , , , cir lands, 
join in treſpaſs, ſo they ſhall join in this action: but in forging of g muſt the 
falſe deeds they hall ſever; for that concerns the inheritance of the deviſee for a 
land (a). IT was ALSO HRLD, that for a nuſance er2.ted in the nuſance conti- 
time of the deviſor, and continued afterwards (as this caſe vas), tne _ 32 
deviſee ſhall join in the action; for the continuance thereof is as the „iſor. 


new erecting of ſuchi a nuſance. | pPoſt 373. 
Co. Lit 198. a. 5 Hen 4 1 b. 5 Co 101. a. 1. Sid. 49 Cro. Elia. 402 Yelv 144. 161, 
Salk. 4. 1. Com. Dig 11. 215 3 Bac b. 217 Ld Ray 370 713. 4. Burr. 2141, 


(a) Keilw. 114. a. 


Gyer again Ormſted., Carr in, 
Ale FOR WORDS) for that he ſpoke of the plaintiff . 14. in r thief 


hecverbg: He is a thief, and hath ſtolen my pear- trees.“ — « 4% hath 

Upon not guilty pleaded, and found for the plaintift, it was moved “ ſtolen my 

in arreſt of judgment, that the action lay not; for it is not alledged, “ pear-trees,” 
that there was any ſpeech of the plaintiff, nor innuendo the plaintiff, 3 8 5 
ed fon allecatur ; for de querente is good enough, and implies it: ee eg 
allo, at the words are actionable, being in the copuluive ; but if Ante, 114. 158, 
it had been, « - he hath ſtolen,” it ſhould be otherwiſe. Where- Poſt. 15 673. 
ſore it was adjudged for the plaintiff. . 


| | Rs 
Cro. Car. 92, Hob. 331, 1. Sid. 52, 1, Com Dig. 177 4. Bac. Abr 511. Ld. Ray. 960. 


Elve 


a 


* 
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1 8 * 


cars. lee gan Sabe. 


In debt, n TJEBT UPON AN OBLIGATION. The condition wa, 


it ſuch lands be If ſuch lands be proved to be parcel of the manor of D. if | 


Proved tobe c then the plaintiff may enjoy them without interruption of the de. 
” 3 « fendant 3 that then, Kc. 8 b LF 

then, &c a plea The defendant pleads, that they were not proved to be parcel of the 
that they were & 

not proved to be manor. | 


parcel, is bad. The plaiptiff thereupon demurred ; for he ought to have pleaded, 


Ante, 188. ; 
rr chat they were not parcel of the manor, ſo as proof thereof might have 
— FF been made in that action. | 22 87. 


3 


" Bac Abr. 88. And of that opinion was THE wHOLE Couxr: wherefore it was 
* adjudged for the plaintiff. Vide 10. Edw. 4. pl. 11. II. Rich, 2. 
tit. & Bar.“ 8. G. 21. Grrgorie's Caſe. 


\ 


8. Jac. 1. In the King's Bench. 
Sir Thomas Fleming, Knt. Chief Tuftice. 
ir Edward Fenner, Kut. nn NT 
Sir Chriſtopher Yelverton, Kut. WTF 
Sir David Williams, Kur. Juicer 
Sir John Croke, Kut. | 3 | 
Sir Henry Hobart, Knt. Attorney General, 
Sir Francis Bacon, Knt. Solicitor General. 


Barwick again/? Foſter. 8 5 ns 
Vide Ante, Page 227. N 


HIS caſe was now moved again the firſt day of this Term. Rent 8 
FremiNG, Chief Fuſtice, YELVERTON, and Croke Ven. payable 
Fg . held that the rent was due. ö x — — 

ut FLEMING doubted of the manner of the action; for he ought after, if the 

to declare, that it was not paid the tenth day. | Term expire, 
YELVERTON and CRoOKE held, it was ſupplied by the words the rent fe due 
adbue d retro exiſtit. Alſo, that in this caſe the rent is due at every mas before the 
Michaelmas, and the leſſee might tender it to the perſon of the leſſor, ten days; an 
for ſuch 
« retro exiſtit'* 


day, this rent is releaſed, and the leſſee hath only election for his eaſe —— ow 

aud benefit. 8 „ 
But WII II Aus continued his former opinion, and FEN NEA in- 2 75 — 

cined thereto ; wherefore they would further adviſe. 33 
Nor, A precedent was ſhewn in Trinity Term, 34. Eliz. Roll 2 Cy 6 

bab. Clerke v. Bovenden, debt for rent; and declares upon a leaſe 1. Pult. 1. ” 

made, rendering rent at Michaelmas and the Annunciation, or within 1. Browal. 10s. 

twelve days after every of the ſaid Feaſts ; and demands the rent due 2. Brown. 240. 

at Michaelmas laſt — and mentions not the twelfth day after; and 

the plaintiff bal judgment And it was then ſaid that the reſervation 

ang durante Termino at Michaelmas, or within ten days, this elec- 


1 


tion is determined at the laſt Feaſt, becauſe the Term is expired. 


Proctor againſt Johnſon. ca 2. , 
Hilary Term, 6. Jar. 1. Rell . : | "RN 
RROR of a judgment in the common pleas, where the caſe was In what mon- 
thus: Two 1233283 for years of a mill, the one grants ner diſtinct o- 
| tis eſtate, and dies; the other (reciting the leaſe and death of | | 
Mpanion, and that he had all by ſurvivorſhip, as he conceived) 9 | 
pants molendinum prediftum to the plaintiff, and all his eſtate there- expounded. 1 
1; and covenants that he ſhall quietly enjoy it without any act by Ante, 43. 225 
im, &c, and he was obliged for the performance of the covenants, Yolv. 1 
cles and agreements in the ſaid indenture. : 3. Lev. 1. „„ ov 
Debt was brought upon this obligation; and the breach aff ro. Eliz. 577. 
that the other had granted the moiety ; ſo that he not HO: | 


4- Mod. 69. Shep. Touch) 163. Term Rep. C. B. . 
enjoy | 


\ 0 


F „ a * — 5 * 
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Puzocrox enjoy the whole mill; and thereupon it was demurred, and 
nk = oo * then plaintiftl. | 3 e 
| Error brought, and aſſigned in matter of law: for al 
word “ grant implies a general warranty, yet the laſt clauſe of the 
covenant, being © that he ſhall quietly enjoy it without any a& by 
« him, &c.“ expounds the firſt. 1 4 
But ALL THE Cour upon the firſt motion conceived, that the 
breach was well aſſigned; for he, reciting that he had the whole 
eſtate, and granting molendinum prædictum, it muſt be underſtood 
and intended to be the entire mill, which is the grant and ent 
to which the obligation refers; and the laſt clauſe cannot.qualify it,— 
Rut it was adjourned (a). 1 | 
a c i ac. I. the judgment of the e 
in . 2 — = | 2 — affirmed. 4 
plaintiff in error, that in Eaſer Term, 8. 5 


es 3. Starkey againſt Berton. | 
| a Trinity Term, 7. Fac. 1. Roll . | 

Churchwardens ROHIBITION. The caſe was, Two churchwardens ſue in the 
= ty 1694 Hh ſpiritual court for a levy towards the reparation of their church; 
neſit of the pa- and had a ſentence to recover, and coſts aſſeſſed. The one releafeth, 
riſb, and if one the other ſues for the coſts, and there this releaſe was pleaded and 
of N releaſe diſallowed; whereupon he prays @ prohibition : and all this matter be- 
— * 2 ing diſcloſed in the prohibition, the defendant thereupon demurred in 
will not bar the law. 
ſuit of his com- It was now moved, that this releaſe by the one, being in the per. 
Bee ſonalty, ſhould diſcharge the entire. | | 
8. C. vel. 172. But it was reſolved by ALL THE CouRT to the contrary; for 
Cro. Eliz. 145. churchwardens have nothing but to the uſe of their pariſh, and there- 
179. fore the corporation conſiſts in the churchwardens ; and the one olel 
bl. Hen. 4. cannot releaſe, nor give away the goods of the, church; and the coſt 
1. Roll. Rep, are in the ſame nature, which the one without the other cannot di- 
3 charge. Vide 11. Hen. 4. pl. 2, 37. Hen. 6. pl. 30. 8. Edu. 4 
x. Leon. 177. pl. G. and of that opinion was ALL THE COURT here. Wherefore 
Strange, 852. it was adjudged for the defendant. 


3 Com. Dig | Fe 
192. 5. Mod. 69. 12. Mod. 891. Salk. 1 15. Ld. Raym. 73. 1 
CA 4. Dalby again/? Cooke. 7 


Michaelmas Term, 7. Fac. 1. Ro!!! 


To an afſumpſit SSUMPSIT ſuppoſing that ſuch a day 4. Fac. I. upon an . N 
on an i count betwixt them, the defendant was found in arrears in ſuc 
_— __ a ſum, and aſſumed to pay, &c. | abgr 
y that t 
pleada bond in The defendant pleads that ſuch a day 4. Fac. 1. they accounted . 
payment, and and then he was found in arrears ſuch a ſum as the plaintiff ſuppoſed; BW. d 
— and that the ſame day he made an obligation for the payment thereof: ther 
the account. and traverſeth, that at any other day, after the obligation made, the) bin 
Ante, 33. 69. | accounted together, prout, &c. 8 75 being 
8. C. Yelv. 171. It was thereupon demurred, for that the account ( which 1s cat it ſhal 
8. C. 1. Bulſt. of the afſumpſit) is not traverſable, nor the time; for it is but an i. Ar 
- oF ducement and conveyance to the action | | ! b 
Clife. 199. yan . ore it 


. Cro. Car. 415. "THE CouRT held, that the account, which was the grounds 
Ray. 449- the 2 was well traverſable. Wherefore it was ad) 


8. 
& Jones, 15%: the defendant. 


5. Mod. 314. Cowp. 47. 341. 


Memorandum. 


Hilary Term, 8. Jac. 1. In B. R. 225 
| Memorandum. - | ö . | | ca 5. 
HIS Term Edvard Bromley, one of the benchers of the Inner Bromiey created * 
Templi, was elected and made a, Serjeant, by writ directed to abaren pf the) 3 
hm the vacation before; and. the next day after was made one of the * 1131 wl 
Barons of the exchequer. 4 2 | | 


Weſton againſt Dyke. | FE. Cat 6. 
Trinity Term, 7. Fac. 1. Rall 1141. E ee en, 
SSUMPSIT. Whereas the plaintiff, on the 20th of April, 6. In an action 
Fac. 1. bought of the defendant a parcel of gum, containing a — was | 
twenty-eight hundred weight, at the rate of 3]. Bs. the hundred liver a certain 
weight, which was good and merchandizeable ; and had ſatisfied the rel of goods 
defendant for it in linen called white holland, at the rate of 1s, 4d. wares xd 
the ell: and whereas the ſame day there was a communication be- valuable as other 


twixt the plaintiff and defendant concerning another parcel of gum good of the 
of the defendants, which he affirmed to be upon the ſea, and was to 23 be. 
vered, 
come to London in May following, and which he affirmed was as the declaration = 
good as the other which the plaintiff had bought; and the plaintiff muſt ſtate that 
thereupon promiſed to the defendant, that if the ſaid parcel of gum the goods for 
did not exceed twenty hundred weight,. he would, within four —.— 3 | 
months after the delivery of the ſaid parcel of gum to Nathamel (bro- were the — 
ther of the plaintiff), deliver to the 7 a7 0 ſo much holland, ac- goods as were 
cording to the ſaid rate of 1s. 4d. the ell, as the faid gum ſhould upon the ſea. 
amount to, after the rate of 3]. 8]. the hundred weight; and that the 3, l. 8. 0. 
defendant in conſideratione inde aſſumed to the ſaid Nathaniel (the 2 
plaintiff s brother) the ſaid parcel of gum when it ſhould come to the e 
port of London, ſo as it exceeded not twenty hundred weight, and 
ſhould be as good as the firſt was; and alledged in fact, that the de- 
fendant, not regarding his promiſe, the 31ſt Aay, 6. Fac. 1. deli- 
ered to the ſaid-Nathaniel, to the uſe of the plaintiff, eight bags of 
gum, containing eighteen hundred weight, of ill and not merch 
dzeable gum, nor b good as the former, although the plaintiff had 
&livered to him ſo much of the quantity of cloth, according, te the 
ate aforeſaid, in ſatisfaction thereof, &c. tv. 4104 


The defendant pleaded non aſſumpſit ; and found againſt him, and 
Judgment for the plaintiff, | EO 


Error thereof was now brought in the exchequer-chamber, and 
zbgned that this declaration was not good, Becauſe it is not averred b. 
that the parcel of gum which he delivered was the ſame gum which 9 
vs upon the ſea, nor that this quantity came to the port of London, EN 
nor that it did not exceed twenty hundred weight; for if it were ano-—- p' 
ther parce] of gum, it were not within this promiſe ;, and although | | 
it were ill, and not merchandizeable, that is not material, it not 
being within the promiſe, and it was his folly to accept thereof; and 
ſhall not be aided by any intendment. _ N 5 


ALL THE JUSTICES AND BARONS were of that opinion : where- 
A it was reverſed. - HOW | 


6 _ -- 1 


/ 


2 T2 OSS 3 


. 7 # 
-1& „in 
. aut þ 


Ta HV a> _o©Y 


Molineux 


eee 


except the judg- viz. fifteen acres in S. 


— 


aſſigned for error a diſcontinuance in the record of the plea from 
Stra. 136. 139. er Term to Michaelmas Term following. The queſtion wa, 
pt ang P. C. Whether this were holpen by the ſtatute of 18. Zliz. c. 16. being 
, be yeadict ? | 

- 1 2 And Ir WAS ADJUDGED to be error, and out of the ſtatute, be- 
cauſe the judgment was not grounded upcn the verdict, but upon the 
defendant's confeſſion of aſſets only; and the verdict was only to 
make the defendant's confeſſion the ſtronger ; and the ſtatute of 18, 
Eliz. c. 16. is to be intended, when the trial by verdict is the occs 

fion and cauſe of the judgment : and the judgment was reverſed. 

Car 8. I Lee againſt, Atkinſon and Brooks. 


certain time to and evil- intreating him, to his damage of one thouſand pounds. 


the time, ah» 


Telv. 172. and rode upon him for the ſpace of a mile towards Nettlebed afore- 


* 
* 


Fenn | Molineux again Molineux. | 
LRROR of a judgment given in the common pleas, in an a8; 

of debt brought upon an obligation, againſt Malineur, * | 
. to his father. „ N 
diſcontinuance The defendant pleaded riens per diſcent but fifteen acres in D. in 
Which the the county of C. et | 


- Eliz. c. 16. E: Wiz 
— vr thn The plaintiff replies, that the defendant had more lands by deſcent, 


M che Court 


ment was given 5 i ab 

the der- They were at iſſue ther ; and found for the defendant, tha 
da. ne had nothing by deſcent in J.; ſo the plaintiFhad judgment to har 
Ante, #11: execution of the fifteenacres in D. a 
8 e Upon this judgment the defendant brought his writ of error; and 


Yelv. x69. 


IF perſon hire CTION of battery brought in Landon, for aſſaulting the plain- 
a horſe for a tiff in ſuch 'a pariſh and ward, and for beating, wounding, 


— - of The defendants, as to the force and arms, pleaded not guilty; 
owner cannot and as to the reſidue, Atkinſon pleaded, that at the time wherein 
juſtify retaking Sec. at Graveſend, in the county of Kent, he was poſſeſſed of 
— wich gelding, and that the plaintiff then came to him to hire the gelding 

Tor feu ſhillings for two days, to ride from Graveſend to Nettiebu, 
though the hirer in the ſame county, and from thence back to Graveſend in that 
go = differ- time; and that the defendant Atkinſon, for the conſideration afore 
2 en ſaid, at the ſame time lent the gelding to the plaintiff, who took 


2. Hic f. C. aid, and, intending to deceive the defendant of the faid gekng 
374. went out of his way to B. and rode towards London ; by real 
| | "whereof Atkinſon in his own right, and the other defendant 35 bs | 
ſervant, came to the plaintiff, and required him to deliver the gel 
ing; which he refuſing to do, Atkinſon in his own ri 1 
Brooks as his ſervant, and by his command, to re- imſd 
of the gelding, laid hands upon the plaintiff,” and took him fron 
horſeback, and would have taken the gelding from him; wh 

1 occaſioned the plaintiff by foree and arms to aſſault the 
and by ſtrong hands to keep the gelding ; whereupon the defendatt 
did maintain his poſſeſſion of him againſt the plaintiff, as it buff 
was for him to do; and if any damage happened thereby to Mun 
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4 tort demefne : and TRAVERSET! hes he wes not 8 Youu 8 
r out of Kent, Se. * i Js | 


ATKINgON 


The plaintiff demurred: and 1T-was ApjvcceD for the plaintiff; rl 
for the battery is confeſſed, and that it aroſe from the miſbehaviour 3 
of the defendants : for their plea in bar faith, that the-plaintiff had . 2 
hired the gelding for two days, and that they in that time diſturbed \ ; 
the plaintiff of his poſſeſſion of the ſaid horſe, and thruſt him off his 
back, which was not lawful for them to do; for whatever the intent. 
of the plaintiff was, either of cozening the defendant Atkinſon of his 
gelding, or of riding him to any other place than was agreed upon, 
the defendants cannot juſtify the ſeizing and taking away the gelding 
from the plaintiff within the time for which he hired him; for during 
that he had a ſpecial property in him againſt all men: and in caſe the 
plaintiff had miſuſed the ſaid horſe, the defendant Atkinſon might have 
brought his action of the caſe againſt him. 5 Yo 
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„„ aer Loot; es 
HE 8. Jac. 1. In the King's Bench: 
Sir Thomas Fleming, Kut. Chief Fuſtice. | 


Sir Edward Fenner, Knt. {Jo 

Sir Chriſtopher Yelverton, Kut. . ,. 
Hir David Williams, Kir. (9s. 
Sir John Croke, Knt. | 


Sir Henry Hobart, Kut. Attorney General, : 
Sir Francis Bacon, Knt. Solicitor General, 


\ 


cle. The Lord Rich againſt Richard Frank, Adminiſtrator of 
Es Thomas Frank, | 
Hilary Term, 7. Fac. "TY * 


An aRion EBT for fifty-one pounds one ſhilling and threepence rent, 
againſt an exe- quas ei debet et injuſtꝰ detinet, upon a leaſe made to the intel. 
eutor for a uy tate of the manor of Hatfield Broad-oke, and ſuppoſing the rent to 
82 — be due after the death of the inteſtate. The defendant pleaded nm 
Se debet; and it was found Sin him. It was now moved in arreſt 
ator, may of judgment, that this action ought to have been brought in the 4- 
1 tinet, and not in the debet et detinet, becauſe he is charged as exe- 
: . 546. cutor, and not for his own debt (4). But it was adjudged tha 
be 662. the action was well brought. 


3 Co. 31. Cro. Car. 225. Cro. Eliz. 912. 1. Sid. 266. 1. Mod. 185. Dyer, 81. in marg. 1. Bulſt. 25 
Allen, 34. Ld. Ray. 1546. : 8 


(a) See Paſt. 546. is notis. 


\ 


r Broxholme againſt Sir John Thorold, 


If title to com-  EPLEVIN. The defendant avows for damage feſant, as in his 
. freehold in Coringam. The plaintiff ſhews, that he is ſeiſcdof 
Ke” ng ir muſt a meſſuage and fourteen acres of land, and that he and all thoſe whoſe 


appear in what eſtate it was, &c. have had common in the place wHeR, &c. al 
vill the land lies. times of the year, tanguam eid. meſſuagio et terr. ſpectant. Iſſue be. 
"ig + ag 75. ing taken thereupon, and found for the plaintiff, it was now moyed 
zun 13,  inarreſtof judgment, that this bar to the avowry was not good, be- 

7. Sund. 346. 
cauſe he doth not ſhew in what vill the meſſuage and land is wherets 
he claims the common, THe waoLe CourT was of that opinion; 

and although it be after verdict, yet it is a jeofail : and it was 
that the party ſhould replead. 


\ 


* 
See 11. Geo, 3. c. 19. f. 28. 


Wathn 


k 


» 


' Faſter Term, 8.:Jac. OS LO 339 -Y 


Watſon again Thorpe and his Wife. — Care z. 

N BATTERY. The huſband juſtifies; for that the plaintiff aſ- In battery a- 

faulted his wife, in aid of whom, &c. The wife by herſelf pleads gainſt huſband 
and juſtifies © de ſon aſſault demeſne.” The plaintiff faith, & de injurid ang, cn 
« ſud prprid, abſque tali cauſd; and both iſſues found for the plain- plead a ſeparate * 
tif, and damages entirely given: and now alledged in arreſt of plea. 
judgment, that the trial was ill, for the wife by herſelf cannot r 8 
plead; and the damages being entirely aſſeſſed, all was ill. —Tns * uu 


CouxT was of that opinion; and awarded that they ſhould re- Cro. Car. 417. 
plead. | . 594. 


5 Yelv. 210. 
B. R. H. 101, Andr. 227. Ld. Ray. 62. 


Cuningham againſt Hugh Hare. „ Gan 
| In the Exchequer Chamber. F EF | 

RROR of a judgment in the king's bench; where in debt upon A e facies 
E. an obligation the condition was, If ſuch a one appeared in the may be awarded 
king's bench the next Term following and put in good bail, at the . 
ſuit of the ſaid Hugh Hare, that then, &c. He pleads, that the , Roll. Ab. 618. 
Term was adjourned to the caſtle of - Hartford, and that he there put Co. Lit. 125. b. 
in good bail, The iſſue was, that he did not put in good bail; and Hob. 37. 
found for the plaintiff, and: judgment for him: and now error affign- 9 Co. 47. a. 
ed, Becauſe the venire factas was de vicineto de Hartford, where it 
ought to have been de caſtro de Hartford. And this was held to be a 
manifeſt error by all the Judges and Barons; for caſtrum Hartford. 
is a diſtin name of a place, as manerium de D. and it is not like to 
what was object ed, that where a thing is alledged to be done at the 
capital meſſuage of D. there the venue ſhall be of D. for that is in- 
tended to be all one with the vill; but caſtrum Hartford. is intended 
diſtinct place by itſelf: and ſo it was ſaid were all the precedents, 
where things are alledged to be done apud caſtrum Ebor. apud caſtrum 
Mruic. there the VENUES are de caſtro. 


DDr 


See 4. and 5. Ann. c. 16. 
ANOTHER ERROR aſſigned was, Becauſe it appears upon the re- A verdict en- | 


i cord that the verdict was given by thirteen jurors, and was ſo entered tered to have | 
of on the record: but becauſe it was only the entry of the clerk of the _ given by 
le zfiſe, and by the writ of diſtringas (which is the warrant of the re- may be Co 
ll cord, and wherein all the jurors are ſworn), it appears that twelve ed by the 4% 
be only were ſworn; and the other being but a miſpriſion, it was g. 
| WY vrded to be amended. Cr A oF; 
g 85 | | 
to And it was here held, that an amendment may be as well here as A court of error 
b in the king's bench, before the record be removed (a), | „ 3 
i . 


removal. Cowp, 425. 841, Dougl. IIs. 135. 350. _ 
(a) See 5. Geo, I. c. 13. | | | 


i 


Ralpy 


5 ' knight, Lord Eure. Et hoc, c. —Whereupon it was demurred; 


Eaſter Term, 8. Ne. 2. In B. R. 5 E 
Ralph Lord Ewre again} Strickland. 


' « Eafter Term, 7. Fac. 1. Roll Ebor. 4 


A bargain and ö Whereas queen Elizabeth was ſeiſed in fee ir 


de madetoa the capital-houſe and ſite of the manor of Targſtborpe, and af 


© perfor by the tnc lands thereto appertaining ; and by her letters patents, dated the 
is good, | fifth of December, in the twenty-ninth year of her reign, under the 

ugh in fact great ſeal, demiſed them to the defendant Strickland for twenty-one 
he was not a years; and the aforeſaid $#ricklang, his executors and aſſigns, were 
-- wad thereby tied to repair from tiine to time the faid houſes and fences, 
and to leave them ſufficiently repaired at the end of the ſaid term: 
I. Bulſt. 21. and that the ſaid queen, in the 44th year of her reign, by her letters 
Lit. Rep. 18 1. patents under the great ſeal granted the reverſion to Burrel and Alu 
197. and their heirs, who by indenture (inrolled in chancery within fix 
= 22 "gf months, and ſhewn in court) by their ſaid names on the one part, and 
"+ the aforeſaid RAL TH Lord Ewre, by the name of Ralph Eur, 
Hob. 129. #night, Lord Eure, of the other part, bargained and fold the rever. 
1a. Mod. 185. ſion to the ſaid RALPH Lord Ewre, the plaintiff, &c.; and for not 
Cath. 440. Tepairing the ſaid houſes the action was brought. The defendant 
236. pleaded, that at the time of the bargain and ſale the ſaid RAA 

Ed. Ray. 296. Lord Etre was not knight, nor known by the name of Ralph Bur, 


Ter. Rep. a0. and reſolved as to the plea in bar, that a bargain and ſale made to ons 
bpdby che name of knight who is not knight, is good enough; for a con- 
veyance ſhall not be avoided for ſuch cauſes, eſpecially when he is 
before ſufficiently deſcribed by the name of RALYH Lord Eur, 

which is a greater dignity. . | 
nant les It was then moved, that this being by the queen's patent, wherein 
f —_ 4125 the leſſee takes only, and not made — x oy Whether that clauſe for 
of the king's the repairing ſhould be taken and interpreted -as a covenant on the 
er 2 leſſee s part to bind him and his affigns ? And reſolved that it ſhould; 
— 2 — for when he takes by the patent, he conſents to all things therein: 
Poſt: 522. and the words in that clauſe or ſentence, for the keeping and leaving 
1. Roll. Ab. 517. the houſes and fences in reparation, are as ſpoken by him; and it is: 
x. Bulſt. ar. covenant which runs with the land. Vide 45. Edw. 3. pl. 11. 3. 


. — 163 Edw. 3. | | 

Co. 8 2. Roll. Rep. 63. 2. Lev. 74. 1. Lut. 305. 2. Will. 130. Salk. 197. Dougl. 463. 

An aſfignee i And although the bargainee was not named aſſignee in the declari- 
_ * tion, yet it is good enough. Wherefore it was adjudged for the 


not _ him- plaintiff. 

ſelf a | | 

where he ſhews = legal aſſignment. 19. Hen. 6. pl. 65. Cre. Elia. 823. 535. - 5. Com. Dig. 23h 
Dougl. 764. 1. Term Rep. 671. N > 


n Sir Thomas Beamond againſt Sir Henry Haſtings. 
5 | Michaelmas Term, 7. Fac. 1, Roll . 
4 8 CTION FOR WORDS. Whereas he was juſtice of peace 
| 3 of the county of Lricgſter for divers years, that the defendant 
the plaintiff, it ſpake theſe words of the plaintiff,” being a juſtice of peace, v. 
is ſufficient, © He (prefatumquerentem innuendo) for malice and ſpleen did mai 
| without av cn. & times wreſt the law, and peryert juſtice to ſerve his own * 


” 


< [1 
673- 


— — Py th. 


— 


TFaſter Term, 8. Jac. t. In B. R. and C. 8. 447 


geſendant pleaded not guil ; and-it was found againſt him, and Braxony 
The taxed to two — Kg and now moved in arreft of ag. 
judgment that it is not certainly alledged that the words were e 
lin o the plaintiff; for he doth hot ſhe w that the defendant had Com- 1. Lev. 11. 
munication with any other of the plaintiff, or that it was about execu- — ; 
tion of his office; and then the words bein , © he did,'%c,” nom con- , - 5 
fat whether they were ſpoken of the plaintiff, or that thoſe who ſtood 5. Mod. 398, . 
by knew they were ſpoken of the plaintiff; and then, although the 4. Bac. Abr. 
plaintiff now alledgeth that the words were ſpoken of him (for he 2 5 
faith de præfato THOMA dixit, &c.) yet non conſlat that the ſtanders by, rel. "pp 
at the time of the words ſpoken, knew or intended them to be ſpoken _ * 
of the plaintiff, otherwiſe the action lies not; and the plaintiff's ver- 
ment and innuendo will not ſerve. Vide 4. Co. 17. "4 


SEconDLY, Becauſe he doth not ſay, that after he was juſtice of Slander ſpoken. 
peace he wreſted the law, &c.; but only, that “ he did many times 1 ; 
« wreſt the law, &c.” which is in time paſt, and might be long e k 
before. | | 1 5 Peaoſt. 674. 623. 

dad non allcatur : for as to the firſt, the declaration being, that Cro. Car. 377. 
the defendant de præfato T. HOMA dixit, &c. it is the uſual eourſe, ana 
2 ſufficient averment. e II Sh og = nan 

To the ſecond, they ſhall be intended to be ſpoken in the worſt 
part, and in ſcandal of him in his office, Wherefore it was adjudged _ 
for the plaintiff; and error thereof being brought, the judgment was 
afirmed, | 2 5 


= 


Us” 2 ID = IH 


— 


x Kent againſt Eluis. . 3 ay Cart 7, 

he I the Exchequer Chamber. $1 | | | _—_ 

; WH \ CTION UPON THE CASE. Whereas one Shepberd was Inan aQion for” | 
2 indebted to him by bond in three hundred pounds, and for non. ***{-ue from 
* jayment thereof ſued a latitat out of the king's. bench, directed to the 2 py 0 


heriff of Nottingham, to arreſt him, returnable at ſuch a day, in- recital, that by. 
nding upon his appearance, and bail put in, according to the courſe the practice of 
the court, to declare againſt him (and ſhews the courſe and cuſtom _ —_ Pra 
e court, that he, upon appearance, ſhould put in good bail ; that brought in js 
judgment were had againſt him, he ſhould ſatisfy the condemnation, in tb cuſtody of . 
render his body in execution); that he delivered the writ accord- We. ri in- 
tgly to Jahn Thornegh, ſheriff, who made a warrant to the bailiff of x. — 4 
king's liberty of Newark to execute it; which warrant was deli- rs ** 
red to one Leighton, deputy of LogD BuxLEIOR, ballivd—liber- for ſuch reciral 
us damini regis wapentagit ſui-de Newark, who by force thereof ar- is not neceſſary, 
ed the ſaid Shepherd; that the defendant'reſcued him out of the Ante, 224. 
uſtody of the (ai deputy, and be eſcaped, and withdrew himſelf to 2. Roll. Ab. 47 
unknown, whereby he had not any remedy for his debt. The Dougl. 113. 3 
endant pleaded not guiley; and found againſt him, to his damages 135. 
one hundred and eighty pounds; and adjudged for the plaintiff: and 
or thereof brought in the exchequer=c r. 


(RO, JAC, | R Firsr, 
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Fig 


Eaſter Term, 8. Jac. 1. In C. 8. aud B. R. 
Kur, FinsT, Becauſe the cuſtom of the king's bench is alledged to be 
2 , that if any one arreſted comes ſub — vicecumit. he ſhall vor: 
bail: which is not ſo; for he ſhalt be in cu/todid mareſchalli, and uo 
| declaration can be againſt him ub cuſtod. uicecomit.— Sed non alles. 
tur for theſubſtance of the matter is, that he ſued out proceſs d 
have him arreſted for this cauſe; and he being arreſted was releued, 
which is the ground of the action; and all that is alledged con. 
_— the cuſtom is idle, and the ſhewing — 2 not 

m. . 


7 ed non allicatur for there is diverſity between this caſe, which 
from the is an action upon his caſe, wherein he ſhall ſhew the truth a i 
_ N . rei veritate it is, and not as it is upon the return of reſcues or in- 
Yon mall Rate dictments, which ſay, that it was done to the ſheriff or bailiff hin. 
che truth of the ſelf: and a precedent was ſhewn, Burgh v. Appleton (a), ſheriff aſ 
caſe.  Effex, where in ſuch an action it was declared, that the bailiff of x 
Poſt. 485. liberty arreſted the party, and delivered him to the ſheriff's d- 
3. Bulſt. 200. puty, and he reſcued him from the ſheriff's deputy; and judgment 
Cro. Car. 109. given in this action for the plaintiff, which was affirmed in a writd 
Hutt. 98. error. | 

3. 219, 

4- Bac. Ab. 404. 2. Ter. Rep. $5. 126. : 

. ec. THE THIRD ERROR aſſigned was, Becauſe it is alledged that 
. BURLEIGH _ balliuus libertatis domini regis de on ; and 
non emittar, a the king cannot have any liberties; for they are extinct when 
recital that . they come to his hands.— Sed non allecatur ; for the king may har 
£ — Ai ſuch liberties by the ſuppreſſion of the abbeys (which are not er- 
regis, is not er- tin, but revived by he ſtatute of 32. Hen. 8. c. 24.), or by lone 
roneous. other means: and it ſhall not be intended to be extinct, unlels it b 
9. Co. 6 2. ſo ſhewn, but ſhall be ſaid to be ſtill in ee; and the bailif d 
2 Ter. Rep. 5. , W may well have a deputy. Wherefore the judgment wa 
| affirme . | 

(a) Cro. Elis. 158. 


Cart 8. Dockrey again// Tanning. | 

In debt on bond EBT upon an obligation, conditioned for the payment of ons 
payable if -- hundred and twenty pounds at the full age of 7. Surge, if ith 
—_— 1 emanded. The defendant pleads, that the plaintiff did not demanit 
car Fatal after the full age of Burges.—It was thereupon demurred; K 
Ante, 57. without argument, adjudged for the plaintiff; for the bringing oft 
4 . 8 Dig. action is aſufficient demand in itſelf. . 

$ 5+ 


Falter Term, 8. Jac. . un. 244 


Sir Richad Buckley apa Gyllam Cl 


RROR. The defendant pleaded a releaſe Ties bearing How «res 
date the 22 January, which was the ſecond da ker the d of errors ſhall 
eien, and before the day in full court; and, this. ſhall de = 
be pleaded as after the day of continuance, or how he hold have ad. os Com. 5 
vantage of his pleading ? was the queſtion wi e CP 21. 304. 
Edu. 4. Pl. 37. 14. Hen. 4. 14. 21. Hen N 
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Trinity Term, 
8. Jac. r. In the King's Bench. 
Sir Thomas Fleming, Knt. Chief Juftice. 
Sir Edward Fenner, Knut. tee og 
Sir Chriſtopher Yelverton, Kut. ( . 
Sir David Williams, Kut. 7 uftices. 
Sir John Croke, Kut. by 


Sir Henry Hobart, Knt. Attorney General. 
Sir Francis Bacon, Knft. Solicitor General. 


i — —— 
Casx 1. Bowſle againſt Cannington. 


Matter contra - L RROR of a judgment in the common pleas in ejectment.— 

81 The error aſſigned was, For that William Brown, of Brad 
agned for error. field, was returned upon the venire facias and habeas corpora, and 
Ante, 28, 29. William Brown, of Metfield, who was another perſon, and not re 
Poſt. 353- 9. turned, was ſworn. - Upon this error aſſigned the defendant demurrel 


457- in law, et guoad alios errores in recordo in nullo eft erratum. 


1 Sn og It was moved, That this was not aſſignable for error; for it 


1 Lev. 56. 310. againſt the record, which is, that William Brown of Bradfali wa 
7. Salk. 262. returned and ſworn. And although it was alledged, that in truth the 


1. Burr. 166. 
Hs Obs. other William Brown of Metfield was ſworn, 


Ld. Ray. 1414, Yet ALL THE CouRT held it not to be aſſignable for error, and 
5. Com. Dig. that he is eſtopped to ſay the contrary ; for then every record maj 
Will 8 brought in queſtion upon ſuch ſurmiſe : wherefore, without argumen, 

88 the judgment was affirmed. 


Ce 2. Sir John Ratcliff againſt Davies. 
Hilary Term, 7. Jac. 1. Roll 1217. 


| If goods be CTION of trover and converſion of a hatband ſet with peat 
45 8 no A and diamonds. Upon not guilty pleaded, a ſpecial verdict vs 
4 7-7 ar nd, that the plaintiff was poſſeſſed thereof, and eee, 
agreed, the Whitleck for twenty-five pounds, but no certain time appoint 

owner may re- the redemption thereof: that Mhitloct being ſick, Nis wife in pt 
_ at ſence, . with his aſſent, delivered it to the defen lant; an ofte 
Peſt. 258. wards he made his ſaid wife his executrix, and died, who proved oe 
8. C. Yelv. 178. will: that the plaintiff tendered to the ſaid executrix the ſaid tuem 
8. C. 1. Bulſt, five pounds, who refuſed, and afterwards demanded the hatband of * 
29. 317. defendant, who refuſed to deliver it, but converted it to his own 3 


8. C. — 7 In this caſe three points were moved: a 


Co. Lit. 208. 1% FIRST, There being no time appointed for the red mp0 
deli. Whether it may be made after the death of him to whom 5 
Ld. Ray. 434. pawned, or ought to be in the lives of both the parties ne” | 

the Juſtices reſolved, it may be well made after the death ot | 
to whom it was pledged, but not after the death of * 
pledged it. Y&LVERTON and CROEKR doubted, and held 


n 
. i 


Trinity Term, 8. Jac. 1. In B. R 245 


J got: for he, at his peril, ought to redeem it in his time, as it S1. Jon 
l . en and the others againſt it: for r. 
fledging goth not make an abſolute property, but it is a delivery on- pA. 
ly untilde pays, &c. ſo it is a debt to the one, and a retainer of the | 
thins to the other, for which there may be a re-demand at any time 
upon the payment of the money: for the pledge delivered is but as ſe- 
curity for his money lent, ſo as he who borrows the money is to have 
again his pledge when he repays it, and his tender gives him intereſt 
merein. And there is difterence between a mortgage of land and 
plelging of goods ; for the mortgage hath an abſolute intereſt in the 
land, but the other hath but a ſpecial property in the goods, to de- — 
rin them for his ſecurity. 5. Hen. 7. pl. 1. 9. Edw. 4. pl. 25. | 
3b. Edw. 3. Bar, 188. | Wn | 

SECONDLY, It was reſolved, that by this delivery of the ſaid goods 33 
bythe wife, with the aſſent of her huſband, to * defendant, yn 08 — 
palſed no intereſt of them to the defendant, but, as it were, a cuſto- by the wife of 
dy only ; and therefore the tender of the redemption ought to be made ® Pawnee to a 


- to the executrix, and not to the defendant. | | 2 * 
6 them, though done with her huſband's conſent. 
ind 


TaIRDLY, That when he tendered the money to the executrix, Tender of the 
and ſhe refuſed, it was as good as payment, and the ſpecial property money to the 
of the goods is reveſted in the plaintiff : then, when he demanded <x<cutrix of a 
themof the defendant, and he refuſed to deliver them, but converted _—_—_ 
hem to his own uſe, a trover and converſion well lies, although he reſtore the 

me to them by a lawful delivery, and not by trover.—Wherefore goods, 'reveſts 
twas adjudged for the plaintiff. 4 dem in the 


5 owner. 
See 30. Geo. 2. c. 24. 


and ; Co. Litt. 89. 
* Ich. 178. Hob. 137. 1. Bulſt. 29. 2. Bl. Com. 396. Ld. Ray. 964, Carth. 277. Co Litt. 209. 
* |. Kund. 352. Salk. 75. 523. Stra. 777. | 

1 


Richard Rooke againſt Nicholas Rooke. Car 3. 


SSSUMPSIT. Whereas the defendant, on the 19 February, An afumpft lies 
7. — I. in conſideration he was. indebted to the plaintiff in for — much in 
prty pounds, viz. pro diverſis denariorum ſummis ei preſtitis, ac pro e lor monies. 
rſs denariorum ſummis 2 3 DO rec 4 2 es fa wn ern ogg 
' quadam pecuniæ ſummd, by the plaintiff at the defendant's requeſt, and paid, wich- 
d one John Anias e for diet, aſſumed to the plaintiff, that he out ſhewing in 
ould pay the ſaid forty pounds to him ante inceptionem proximi itine- r | 

of the plaintiff to London; and alledges in facto, that he, upon cauſe 8 

e 23d February following, incepit iter f ck ad London. and came Ante, 207. 

ider the 29th of the ſame month; yet the defendant had not paid 

i the ſaid forty pounds, /iczt ſepiũs requiſitus. . After non aſſump/it — 3 

aded, and verdict for the plaintiff, it was moved in arreſt of judg- x. Gan Dig. 
o that the declaration was not good: 152. 


Fust, Becauſe it is not ſhewn how much he was indebted for 
fry of the cauſes, and ſo it is too general.— Sed non allocatur ; for 


* not material: being that he was indebted ſo much in toto, he 
«Kd not to ſhew every particular, 


' SECONDLY, 


- 


3. Ce c6.h, comes duly ee x in law. But the ſale and delivery of be 


no other being ſhewn; 
the time of his Yet THE COURT held, that it was a material exception: for the 
going was his ; duty grew upon the commencement of his next journey ; and there. 
next journey. fore he ought toſhew it, to entitle himſelf to the action, as if the pro- 
miſe had been to pay ſuch a ſum to him who firſt comes to Paul. 
Wherefore for this cauſe the declaration was held to be ill, and ad. 


Judged for the defendant. | | 
| [ 
Cas 4. SGoodyere again/? Ince. . c 
| | | | n 
If al. 5 RROR in the exchequer; for that, whereas the defendant reco- 
eee vered in the common pleas es in a debt of one hundred b 


was not actually pounds, the plaintiff thereupon had an elegit into the county of Lan- 
iſſued, though cater, which mentioned that another elegit iſſued before into Lain, 
1 be pn and returned nihil; and upon a teſtatum ęſt it was commanded to ex- 
it will be error. tend all the goods and land, &c. and thereupon the ſheriff returned, 
8. C. Yelv. x79, and he took a leaſe for ou of tithes, which he delivered to the 
Hob, 68, ** plaintiff as bona et catalla ſua for the ſaid debt. The error afligned 


1, Sid. 194. was, Becauſe this writ was with a te/fatum; wherefore there was not 


— 5 _ any writ before awarded into London. The defendant pleaded there- fal 
4. Pecte Wms. tos in nulle eff erratum.— And it was held to be a manifeſt error: for tha 
g7. although the roll is, that 28 November, 7. Fac. 1. an legit wa jud 
Cowp. 178. awarded into London, and another into Lancaſhire, which was held 
14, 4 2 to be good (for he might have it into as many counties as he would), wo 
* BeÞ- Is. yet becauſe it is with a te/fatum (whereas it appears there was not any 
before awarded), it was held to be error; and a precedent was cited 
to that purpoſe between Fones and „where a capias ad ſatis 
faciendum was awarded with a te/tatum, whereas no capias before hai 
been awarded; which was reverſed for this cauſe. | 1 
If judgment be But then it was moved, Whether. he ſhould be reſtored to the plea 
reverſed, the leaſe itſelf, or to the value for which the ſheriff delivered it in execu- plain 
fale and delive- tion (viz. one hundred pounds)? for it was alledged that the ſale 
2 4 was good, and that afterward it had come into two or three hands. 
an clegit is void; —But ALL THE COURT held, that this leaſe ſhould not bind him; 
but a ſale under for there is a difference between this ſale and delivery upon 7 
afi. fa. is good. egit to the party himſelf, and a ſale to a ſtranger upon a fen 
Dyer, 363. is Faciat; for the fieri facias gives authority to the ſheriff to (ell, aul U 
mar, to bring the money into court: wherefore when he e's a term v. | 
Ld, Ray. 346. ſtranger, although the execution be reverſed, yet he ſhall not by . * 
— tue thereof be reſtored to the term, but to the monies, becauſe It 4 — 


Cro. Eli. 258. leaſe to the party himſelf upon an elegit , is no ſale by force of the wn 
504. 597. delivered in extent, which being reverſed, the party ſhall be 
Yelv. 189.0 to the term itſelf, Wherefore the execution was reverſed, and # 


J . writ of reſtitution awarded. | 
2. Bac. Ab 370. 3. Com. Dig. 305, Cowp. 406. 1, Term Rep. 730. 


Aden 


- 1 4 


— 


Trinity Term, 8. Jac. 1. In B. R. and C. — 247 
Ae e Danes” oo ele 


OR of a judgment in the king's bench in an afſump/it. On an afſum 
he ny to the E nineteen pieces Led for ſo —_— 
containing one hundred and eighty-nine hundred and twenty-one pews of goods 
pounds weight, at the rate of eighteen ſhilli and fix-pence the voce, if go 
hundred, que in toto ſe aftingunt to 174]. 195. 8d, ; that the defen- tal be ſhort caſt, 
ant in confideratione inde aſſumed and promiſed to pay to him at the the judgment 
end ofa month the ſum of 1741. 198. 8d. and that he had not paid, — for it will be 


erroneous. Sed 


The defendant pleads non afſum?/it z and it was found againſt him, ,;z. ef. 499. 
and judgment given for the plaintiff. | $69. contra. 
It was now aſſigned for error, that the ſum contracted for was Moor, 298. 
more than 1741. 198. 8d. according to the rate of 18s. 6d. the hun- 4 88. 5 
tred weight, for it amounts to 1d. ob. more; ſo it cannot be a pro- Ve... 


6 Yelv. 5. i 
miſe to pay that ſum. Cro, Eliz. 23. 


And ALL THE JUSTICES of the common pleas, and Barons of 2 =D 
the exchequer, held it to be error; for it is not poſſible to make an i. Term Rep. 
und it to pay that which is not the bargain, And although it was 447. | 
ledged that the promiſe peradventure might be for leſs than what 2. Term Rep. 
was agreed to be paid upon the bargain 14 if he had promiſed to pay 
2 hundred pounds at ſuch a day), it had been good; yet they held, 
that ſuch an intendment perhaps might be, when a leſſer ſum is fo 
promiſed : but here, when the 3 is to pay the ſaid ſum of 174l. 

195. 8d. that refers to that ſum which is caſt up, which is agparently 
falſe; and therefore the promiſe cannot be in ſuch manner and for 
that cauſe is a miſpriſion, and the declaration ill, Whereupon the 
judgment was reverſed. 5 : 13 | 

Nork, This was upon the firſt motion, without further ad- „ 

viſement. * 


cs * 


_— > 


Heynes againſt Sprot. Cas 6. 


CTION FOR THESE WORD S: « Thou waſt in Norwich Words aQion- 
« paol for a robbery committed on A. B.“ The defendant ble. 


— 2 guilty; and found againſt him, and judgment for the Poſe. * 
x ob. 177. 
Cro. Car 269 Hutt. 2. centre, Sec 2. Will, 300. 1. Com, Dig 188. 


The King again/t © e 
Trinity Term, 8. Fac. 1. Roll 18 11.— Ii the Common Pleas, 


UARE IMPEDIT to the vicarage of Hun/ton in Suſſex, by the In what caſes 
king againſt and the biſhop. The caſe was, The and under what 


king had the advowſon of the vicarage belonging to ſuch a manor — — 
. ; k 
by r-afon of the wardſhip of the 1 5 which became void during em Al 


the 3 the heir. The heir ſues livery; the king preſents vowſon. 
ftereto under THE GREAT SEAL ; and afterwards, without men- 

I his firſt preſentment, . preſents thereto another under the ©, Co 49. b. 
ef 


ET ESE SUBLUBRNF LM 1 = TT . 6c & -« & -G@ - 9 


al of the court of wards. The ſecond preſentee is admitted, inſti- — gun 


and inducted by the biſhop without any notice of tie firſt Vaugh. 14. 
jreientment, The king brings a guare impedit againſt the firſt pre- Co. Lit. 120. 


c- 
— 


1. Mod. 254. 
1. Brownl. 162 3. Com. Dig. — 4 Com. Dig. 394« 
n | 


2 


' 
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1. Brown's Caſ. in Ch. 2. Edit. 96. 2. Wilſ. 347. ; Au 


* 


— 
* 


The Kixs And it was adjudged that it lay not; for, by Coxe and W 
r BERTON, it _ __ the dibvoling of a court of wait; "ry 
taough it were after livery, becauſe it was a chattel veſted; and by 
CokE, the ſtatute of 32. Hen. 8. in equity extends to advowſor. 
Alſo, by CokE and FosTER, the ſecond preſentment, under the ſeal 
of the court of wards, is good; for the king may preſent by parol, 
19. Edw. 3. Quare Impedit,” 60. 38. Edw. 3. pl. 3.; for no- 
thing is granted or given by the preſentation: for it is but a commen- 
dation or declaration of the king's will; which as it may be by pardl, 

ſo clearly it may be under THE PRIVY SEAL, _ - 275 
Cokx ſaid, that a preſentation is not to be compared to a 
or other caſes, for that is fingular. And it was ruled in the caſe of 
The Dean of Norwich, where a preſentment was made by the wrong 
name of a corporation, yet it was good; and if the king hath a 
ward, he ſhall have the preſentation which fell in-the time of his an- 
ceſtor, and the executor ſhall not have it : and it was adjudged, that 
if a man preſents ad rectoriam, it is as good as if he had preſented ad 
eccleſiam; and thereupon a book was cited. The king hath an ad- 
vowlon in right of the duchy, which becomes void ; he may preſent 


thereto in right of the crown. 


And by Coke, WARBERTON, and FosTER, the kin may vary 


in his preſentation; without reciting the former : and it ſhall not be 
void by the ſtatute of 6. Hen. 8. c. 15. : and there it was faid, that 
preſentaign under the exchequer ſeal was not good. 


Cazz 8, Johns againſt Lawrence. 


Trinity Term, 8. Jac. 1. Roll 1130. 


Abond byan in- EBT upon an obligation of one thouſand marks, conditioned, 
cumbent, con- Whereas the obligee had procured from queen Elizabeth let- 
—_— . ters of preſentation to the church of Stretham, and was to preſent 
. requeſt, Laurence, intending, when his ſon John ſhould be capable, to pro. 
when the pa- cure another preſentation of him to the ſaid church, if the (aid 
tron's ſon ſhall obligor within three months after requeſt, upon his preſenti- 
be of canonical tion, admiſſion, inſtitution and induction to the ſaid church, 


age, isnot /imony. 


Poſt, 274. fhould reſign his benefice abſolutely ; and then the obligation ſhal 
Moor, 641.916. be void. Y 


= 3 * The defendant pleads, that he was not requeſted. Iſſue being 
I. 84d 387. Joined therèupon, it was found for the plaintiff; and moved in 
ro. Car. 180 arreſt of judgment, that it appears by the condition of the bond to 
Lit Rep 135. be a ſimoniacal contract, and againſt law, and therefore the oblig- 


ones, 220. 
Ray 175. Sed non allecatur + for there doth not any ſimony appear upon the 
range, $27* condition; and ſuch a condition is pe enough and lawful. Where 


V 9 Q ” - . . 
1 r fore it was adjudged for the plainti 


pe dy mp Afterwards a writ of error upon this judgment was brought in 


4. Bac. Ab. 472, the exchequer- chamber: and the principal error inſiſted upon v5 
Amb.Rep 0 That this condition is againſt law; for it appears upon the con- 


Trinity Term, 8. Jac. 1. In C. S. 
don entered, that it was for ſimony, which makes the obligation 


void. I EY. 

But all the Judges-of the common fleas 2nd Barons of theexche- 
quer held, that the obligation and condition are good enough; for a 
man may bind himſelf to reſign, and it is not unlawful, but may be 
upon good and valuable reaſons, without any colour of ſimony ; as 


to be obliged to reſign, if he take aſecond benefice ; or if he be non- 


teſident for the ſpace of ſo many months; or, as this caſe is, to reſign 
upon requeſt, if the patron will preſent his ſon thereto when he 
ſhould be of age capable to take it. But if it had been averred, that 
it was per colorem famonit, pix. if he did not ſuffer the patron to enjoy 
aleaſe of the glebe or tithes, or if he did not pay ſuch a ſum of money, 
that had been ſimony, and it is poſſible might have made the obliga- 
tion void: but as this caſe is, there doth not appear any cauſe to ad- 


Jouns 


again} 
. LAwRENCES 


— it to be void for ſimony. Wherefore the judgment was af- 


Michaelmas 


* 


2 50 2 no | 4% . a 
Michaelmas Term, 

8. Jac 1. In the King's Bench. 
Sir Thomas Fleming, Kut. Chief Juſtice. 
Sir Edward Fenner, Kut. 
Sir Chriſtopher Yelverton, Kt. ; 
Sir David Williams, Kat. Juficu 
Sir John Croke, Kit. 
Sir Henry Hobart, Vit. Attorney General. 
Sir Francis Bacon, Kut Solicitar General. 


. Tolhurſt again Brickinden. 

| Trinity Term, 8. Fac. 1. Roll 5, 

. | jt: noob - it was n with the de. 
1 endant to buy two fat oxen, and promiſed to for them 

2 ; pig infra breve tempus eee pounds; that the e thereupon 

"I umed to deliver them to him ; and ſhews, that within fourteen 
oft. 683. days he paid nine pounds, and was ready to have paid the reſidue; 

Cro Car. 19. and that the defendant delivered to him one of the oxen, but would 


7. Bulſt. 92. 97. not deliver the other. | | 
pleaded, and found for the plaintiff, it was 


An — 


10. Co. 76. 


Upon non 4 
95 —_ in wr er — that the promiſe to pay infra breve ten- 
pus is uncertain, and is not any conſideration at all, and the other 
thereupon is not bound to keep his oxen for him, but may ſell them to 
any other ; and although he offered to pay within fourteen days, that 
is not material. | | 
And of that opinion was ALL THE COURT ; for breve tempu: is 
uncertain, and non _— what time it is; and if there be any cer- 
tainty, it ought to be ſuch a time only as he might have and fetch his 
money ; and the other is not bound to attend him any longer time: 
wherefore the declaration that he returned within fourteen days and 
tendered the money, is not material. Wherefore it was adjudged for 


the defendant. I 
Cast 2. Carre againſt Barker. | B 
Error that an RROR of a judgment in the common pleas; for that he 25. hath 
infant appeared peared by attorney and not, by guardian, whereas he was and ville 
Greg 5 oY yet is an infant (a), et hoc paratus eft verificare prout curia, &c. d well 
concluding with petit breve de præmoniend. and was admitted by his guardian to = 
a verification, is aſſign that for error. The defendant pleaded in nullo eff erratun ; is not 
un. and it was now moved, that this aſſignment of error is not ſufficient . 
—_— ak becauſe he concludes, et hoc paratus gſt verificare prout curia, C 


28 whereas he ought not to conclude prout curia. But it was held to b 
Crs, Eliz. 424. good enough, being et hoc paratus eft, Wc. 


. Com. Dig. 198. Doug]. 58. 60. a : ; 
So infant wt It was then moved, that the writ of error was diſcontinued, be- 


commences by cauſe the entry is, ad quem diem prædictus CARRE per attornat. Jun 
— _ infra ſcrip. where it ought to have been per cu/todem ſuum, C.. 
ES a. And of that opinion were FENNER, YELVERTON, and Crort, Bl” 6 
continuance. cæteris abſentibus. Wherefore the plaintiff proſecuted a new wilt ſtiie 

Co. Ent. 289. EIror. | 
1. Mod. 298. 1. Vent. 54. Carth. 122. 1. Roll. Rep. 287. a 100 
| (a) Sce 21. Jac, I, c. 13. and 4. and 5. Ann. c. 16, by which this error i bo- 8 
cured. Ante, 5. in notis. | Booke! 
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Booker againſt Evans. 4 | Cave 3 


RESPASS of falſe impriſonment apud le cloſe de Lincoln, The A bad juſtifi- 
defendant juſtifies as conſtable there, but his juſtification was cation is cured 
il, The nlaintif takes iſſue, de ſon tort demeſne ſans tiel cauſe; and by ie ve and ver- 
found for the defendant. 3 . n 
It was held by ALL THE Coukr, although the juſtification were 2 Car. 175. 
inſufcient, yet, being an iſſue and tried, judgment ſhall be againſt * 8 
the plaintiff, . * 5. Mod. 227, 
See 28. Hen. 8. c. 3. and 4. & 5. Ann. c. 16. | f 


Boulney againſi Curteys. / | Cat 4. 
Hilary Term, 7. Fac. 1. Roll 864- 1 
OVENANT ; and declares upon indenture of bargain and On a covenane 


fale of three yard-lands in D. wherein he covenants to make to make aſſur- 
further aſſurance, and to do any act or acts, &c. as ſhall be deviſed; _ * 
and ſhews, that he demanded of him before a lawyer, and tendered a be b þ 
note of a fine, comprehending that he would levy a fine of three is a breach not 
meſſuages, an hundred acres of land, forty acres of meadow, thirty 54 — 
zcres of paſture; and that he required him to acknowledge it be- t of S — 


fore ſuch a Juſtice of aſſiſe, and that he had not acknowledged it, al- be depending, 


though he were thereunto requeſted ſuch a day, year and place. and it include 


The defendant pleads, that in the note of the fine two meſſuages agree * 


and two cottages were compriſed, which were others and more than Poſt. 571. 
he intended to aſſure. Moor, 367. 370. 


It was thereupon demurred ; and now moved by Thomas Crew, * e 370. 
fir the defendant, that the breach was not well afligned. Fir/t, Be- y.j, * aca 
cauſe it is not ſhewn that any writ of covenant was brought, or de- 1. Bulſt. go, 
pending at the time of this requeſt, which ought to be * on his Latch. 186. 
part, otherwiſe no fine can be levied; and in proof thereof he relied And 56. 

upon 8. Edw. 4. pl. . 20. Ed. 4. 11. Hen. 4. Secondly, In 

regard this fine is tendered of more than he ought to levy, that he is 

not bound to levy any fine at all. 


But THE WHOLE COURT to the contrary; for as to the firſt, he 
hath covenanted to do every act as ſhall be requiſite within twelve 
miles to be done; and this note of fine is an act; and whether it be 
wellzvied or to no purpoſe is not material, he is bound to perform 
t: and although the fine be levied of more than it ought to be, it 
1s not material; for of the reſidue it is to the uſe of the conuſor him- 
kif, Wherefore it was adjudged for the plaintiff, 


N r . S A = 7 


é againſt Candiſh. Car 5, 


RROR of a judgment in trepaſs of aſſault, battery, and wound- The jury cannot 


ing. Divers errors were aſſigned, which were over-ruled to aſſeſs ſeveral da» 
mages in treſ- 


Ih: noerrors: one was aſſigned ore tenus, That the defendant as to paſs of aſſault 
e batter d . . . 5 P . 
y and wounding was not guilty; and as to the aſſault and wounding, 


Mites, The iſſue was joined, de ſon tort demeſne; and both iſſues although the . 


ated a to one, and a juſtification to the other. Ante, 118, Poſt, 599. Cro. Car. 54. Cro. Eliz, 
+ Brownl, 233. 1. Bulſt. 50. Sayer's Damages, 141. | 


. 


4 found 
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— found againſt the defendant; for the firſt battery and wounding, ſix- 
- —_ pence — and for the aſſault upon the other iſſue, > 
damages; and judgment given for the plaintiff accordingly: whereas 
5. Burr. 2791; the jury ought not to give damages for the aſſault, becauſe it was 
Dougl.377.73c- included in the firſt iſſue; and that being tried, this needed not: 
and in regard they found damages ſeverally, it is double damages 
for one and the fame thing; which ought not to be. Wherefore it 
vas reverſed. | 


' Caxrx 6. Hunſton againſt Cocket. 


252 


- 


All appropri 23 upon the ſtatute of 2. Edw. 6. c. 13. for not ſetting out 


tions in lay hands 


eee wh tithes. The jury find a ſpecial verdict, that a prior was ſeiſed 
tended to bave Of the advowſon of his parſonage, and in 24. Hen. 8. the church 
been made witlr being then void, the biſhop gave him licence to hold it in proper 
all neceſſary uſes; and that there was not any endowment of the vicarage: and 
ercumbtances- they find the ſtatute of 4. Hen. J. c. 12. of appropriations, and the 
abprepriation ſtatute of 27. Hen. 8. c. 28. which gives priories and religious 
without endow- houſes to the king ; and that the king preſented the olaintif by 
ment of a vicar lapſe, who was admitted, inſtituted and inducted; and that the de- 


Pot. 3x5,  fendant did not ſet out his tithes. Et fo Ge. 


Lindw. 159. The points intended were, Whether the appropriation was 
Plow. 49. there being no endowment of the vicarage? and, Whether this ſta- 
Stiles, 156. tute, being in the affirmative, viz. © that vicarages ſhould be endow- 
— = >: © ed,” makes all appropriations void, unleſs there be a vicarage en- 
Ser 928. dowed ? and, Whether an appropriation by the biſhop's licence, 

without the king's licence, be good ? | 
WILLIAMS faid, It hath been reſolved, that whether appropria- 
tions be good or not cannot now be called in queſtion ; but they ſtall 
be intended to be good, and to have all requiſite circumſtances; and 
the ſtatute gives them to the king, and doth not except any man's 
right, unlets theirs only who had right at that time, which no parſon 

now hath. | 

1 But this caſe was, without argument, adjudged for the defendant; 
2 Eat. 6. c. 1. for the plaintiff claims per præſentationem regis ratione lapſus : wheres 
if the plaintiff it appears, if the king had any title to preſent, it was jure corona, 
claim under and fo the preſentment merely void; and it is an admiſſion, inſtitu- 
8 tion and induction, without any preſentment, which is merely void, 
lapſe, and J ap- as it was adjudged in Green v. Baker (a). Wherefore for this cauſe, 
-u_ to have it appearing that the plaintiff had not any title, it was adjudged for the 


ecn jus corone, defendant. 
Le ſha!l be nous 


ſuited. Hob. 301. 302. Vaugh. 13. Cowp. 178. 474. 766. 
(a) 6. Co. 29. b, 


Car 7. Fountain againſt Grymes. 
Michaelmas Term, 7. Fac. 1., Roll 197. 
nen EBT upon an obligation of three hundred pounds, conditioned 
t 


—#rm yan frag for the payment of twenty pounds per annum during the lives of 
rious, although the plaintift's wife and ſon. | 


it exceed the le= The defendant pleaded the ſtatute of uſury, and how he came 
gal rate of in- to the plaintiff to borrow of him one hundred and twenty pounds 


tereſt on the 
principal money for which it was given, except there be an agreement for the re-payment of the pri 
cipal. Poſt.508. 5. Co. 69, 70. Cro. Eliz. 27. 643. 741. Show. 8. 1. Lev, 54. po rding 


0 
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according to the rate of ten nds for eve | g 

refuſed to lend the ſame, but — e = ak — 3 Rep. 

nd twenty pounds to him, if he would be obliged to pa 2 7. Bulſt. 36. 
unds a- year during his the plaintiff's wife's and ſon's = div 'F r.Sid. 182, 

and thereupon the defendant entered into the faid bond for 2 oy — N 

ly oe yea of the tory prtbld-hogany 6 hoy which Bur. 704 

is above en pounds per cent. | 5 5 

void: whereupon it was 3 and fo the bond ſuppoſed tobe 5 Hawk. p. C. 


After arguments on both ſides it was reſolved, that thi 5 30 531. 

* . Bl. 

abſolute bargain in confideration far the * * t „A 2 * — 859. 

a-year during two lives, and no a ER to have the princi 1 5 Cowp. 728. 

ney, was out of the ſtatutes againſt uſury : but if there had wu 4 — t. ous. Ch, 

proviſion made for the repayment of the principal, although Foes = B 2.1 | 

preſſed within the bond, it had been an uſurious agreement and lend. . HR: 

_—_— _ urs _ of this opinion was THE WHOLE 25 | 
7 J It for the laintiff. 

cap. 9. and 13. TA preg plaintiff, ; ide ſtatutes 37. —_— > 

4 AS" og c. 26. ; memorial of all deeds of annuity for life muſt be 5 


Marſham again/t Hunter. * -- ue 6 
Trinity Term, 7. Tac. 1. Roll 120. | . 3 


RESPASS. Upon demurrer f 1 
1 „ 
_— 3 mann "_ — — had by cuſtom of that — * of phono wy. it 
gran confirms the ſaid I the lord 
* pertinent to him and his Wen; 4 N 1 _ — — 
i ve C F vers, hal. 
wt = ommon Ow as the copyholder had? was the ſole = irechla 
ALL THE Cour reſolved he ſhoul . 3 right 959 
= by _ of the cuſtom, == . „ — == ct 
omary eſtate z which being deſtroyed and determi to his rg oy- 
wh yon it a freehold, the — is Uo defiroyed 4 OWN Ante, 126. 
— the = 3 without ſpecial words. They alls 5 = f 
WilLIlams 4 65 See, W 8 Gn _ 
ntio | ; | 
Sim in he common plex, who had dives copyhlders that f B = 
—_— - os waſte lands, wffo ſeverally purchaſed the freeh 13 2 — | 
5 dend > ory | — he ſaid oh was adjudged, that their . 2. Brown. 20 % 
deſtroyeg : and a precedent was ci on 2rt, 
"= — Ay this court, Forth v. Ward, 2 4 1 _— 665. 
the freehold 4 . 3 * N — . And 16 : 
* lands, tenements and h the words of “ grant unto him all the I. Salk, 170, 
eredita Kays We Ld Kaym, 
m common in the land of the lord: ſo here. W e ſhould not 6. Mod. 19. 
judged accordingly for the plaintiff, : ſo here,— Wherefore it was? _ — 
3 Ten. 
4. 
Neal 2. Term Rer. 


471. 


” 
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Cast 9. ; Neal againſt Sheaffield. f 
| Trinity Term, 8. Jae 1. Roll 742. 1 
A bond cond-- J NEBT upon an obligation of fourteen pounds, conditioned for 
tioned to pay the payment of ſeven pounds at the birth of the plaintiffs 
money on acon- child. 2 ESR TIS 
tingency raiſes | 


an immediate The defendant pleaded, that before the birth of the child it was 
Lebt; and if agreed betwixt the plaintiff and defendant, Whereas the plaintiff was 
= 1 to have a load of lime of the defendant, for which he ſhould be in- 
be pleaded in ſa- debted to him, that the defendant ſhould acquit him thereof, and ac- 
Gal Sion, it cept of that debt in ſatisfaction of the ſaid obligation; and that the 
muſt . plaintiff, ſuch a day, and place, accepted of the faid load of lime 
Ache kn}, in ſatisfaction of the ſaid bond. 


8. C. velv. The plaintiff upon this plea demurred in law. 


192. YELVERTON, for the plaintiff, now moved two exceptions to this 
4 — 117. a. plea. | 
Co. 43. 


1. Com Big. 100. FiRsT, That nothing can be taken in ſatisfaction of the ſeven 
2. Wilf. 86. pounds, it not being a duty, but a ſum payable in futzire, and on a 
comp. 47. contingency.— But hereof THE CourT doubted ; for if one be bound 
by bond conditioned to pay money when J. S. comes from beyond 
1 is a debt and duty preſently, and the payment only de- 

ferred. | | | 
SECONDLY, The defendant pleaded, that the plaintiff accepted the 
load of lime in ſatisfaction of the bond, which cannot be; but it ought 
to have been pleaded in ſatisfaction of the ſum mentioned in the condi- 
tion of the bend; for the bond itſelf cannot be diſcharged without ſpe- 
cialty.—And for this cauſe ALL THE CouRT held the plea to be ill 
and therefore adjudged for the plaintiff. | 
| Sed vide 4. Ann. c. 16. ſ. 12, | 


wi 10. : Odell againſt Moreton. 
Michaelmas Term, 7. Jac. 1. Roll 539. 


An infant can- RROR of a judgment in Durham in an ejectment of a cal. 
Ay mine. The error aſſigned was, That the defendant was ad. 
2 Roll. Ab. mitted to plead by attorney, being within age at the time of the 
Yelv. 211. Hob. x38. 5. Com. Dig. 199. | OY 
Ifawrieefertor T be iſſue 2 joined thereuponꝭ and found for the plaintiff, and 
de directed to now error being brought, it was moved, that the writ was not good; 
ſeveral Juſtices, for it recited the error to be in the record of a judgment before the 
and returned by biſhop and eight others therein named; and by the record removed, 
PET to be before nine Juſtices, viz. Sir Henry Linley, who 
only, yet if it ppears a l x | whom 
truly recite the was not mentioned in the writ of error to be any of them before 
record, it ſo farthe judgment was given; and for this cauſe it was urged at the bar, 
removes it, that that the record was not well removed, and then they had no authority 
as rg rag to proceed. But it was thereto anſwered, that in 17 it was be- 
5. Co. 91. a. fore nine, it was before eight, ſq as there is not any ty therein; 
1. Roll. Ab. but not ? converſo; and in proof thereof was cited 31. Af. pl. 1, and 
754 4. 188. the earl of Leicgſter s Caſe in Plowden. 10 
— — But ALL THE Cour conceived, that the record could not 
Hob. 139. examined upon this writ of error; but there ought to have 
Carth. 158, I. Sid. 104. 193. I Salk, 264. 660, Stra. 316. 2. Hawk. 419. 1 


* 
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a new writ of error derecordo quad coram vobis reſidet : as it hath been Over 
ruled where the writ of error was before ir James Dyer et focus ſuis, 
it being before Sir Antony Brown, was not good (%. 
Alſo, upon a view of the record it appears, that the writ of error A wric of error 
uns directed to the biſhop and eight others, to remove the record ofa variant from the 
judgment, &c. and eight of them only ſigned the record, and not the — in the : 
ninth; nor doth it appear that he was dead or removed.—And for Judy * — 
his cauſe alſo the writ was held to be ill. Yide 28. Hen. 6. Yew. 4%. 
pt 3 * | | _ 139. | 
(a) By 5. Geo, 1.2. 13. all writs of ſhall be amended, and made agreeable to 3 r c. 
error wherein there ſhall be any variance ſuch record by the reſpective courts 421. 
hem the original record, or other defect, where ſuch writ ſhall be madoreturnable. 1.4 Ray, 1203, 
Dougl. 194. 2. Term Rep. 87. 


4 
| . 


Aſh againft Brudnel. Cave IT, 


CTION UPON THE CASE; for that he tore off the ſeal An adion for 

of a deed whereby John Aſh granted to him unum annualem tearing the ſeal 
redditum froe annuitatem of ten pounds during his life. Not guilty * — my 
being pleaded, and found for the plaintiff, it was moved in arreſt of it was for ; or 
judgment, | Boe 3 that it was the 
FizsT, Becauſe he doth not ſhew whether it were an annuity, or grantor's ſeal ; 


22 hat i 
a rent iſſuing out A the land. by loſt ad neg 


SECONDLY, Becauſe he doth not ſhew that it was the ſeal of the 1. Com. Dig. 
grantor; for it is ſigillum eidem annexat. and he doth not ſay, the ſeal 2. „ 
of the ſame deed, nor the ſeal of the ſaid Fohn Ah : alſo he ſets not — _— 
forth, that by reaſon thereof the deed loſt its force, nor that he loſt * 
the annuity; ſo as he ſhews not any ground for the action. 


But, notwithſtanding theſe and other exceptions, it was adj udged 
for the plaintiff, 


Gybſon againſt Harbotle. e 10. 
EZaſter Term, 7. Fac. 1. Roll 93. . 


EBT by an executor, The defendant pleaded a releaſe of the Error, Becauſe 
teſtator made to himſelf, Upon non eff factum pleaded, it was the judgment 
found againſt him, and judgment in miſericordid. Error thereupon 4 B14 
was brought, becauſe it ought to have been a capiatur; for that * capiatur,” 
he * a falſe deed. Vide 33. Hen. 6. pl. 54. 3. Edi. 6. 8. Co. 60. 3. 
er, 67. | 
By 16. and 17. Car. 2. c. 8. no judg- entered for the ot y 5. . 
ment ſhall be —.— for want of . Will 4 5 12. — 9 Coli, 
lia dia or capigtur, or becauſe the one is ed. See Salk. 54. Comb 387. Carth, 399. 


Gomerſale again/? Wayts. | Care 14, 


CTION OF TROVER. The defendant pleaded that he Goods taken 
[ L took them as bailiff of the king for diſtreſſes upon a plaint under « 4;/-in. 
rid manerit, and ſold them, It was thereupon demurred : and ?“ on a faint 
judged ill; for upon a diſtringas the cattle ſhall not be ſold, eſpeci- ant he 2 


Uy in a court baron, although it were in the king's court. Ms 


Lut. 1413. Salk. 201, 242. 


Cotton's 
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ca 4. 4 Cotton's Caſe. 
ENRY WILLIAMS having ſued Hugh ap Owen 
I | ng g ap 4 
2 a debt of fifty- five pounds, he being enforced to np mr 


name, and the bail, one Henry Cotton became one of his bail, and took upon him the 
| _—_— rind name of Thomas Cotton, of Reading, in the county of Berks (who 

he — was a freeholder of good eſtate), and ſo had done in divers other 
obtain judg-. actions, and gave always the name of Thomas Cotton, who was his 
ment on a ire brother, for bail: and now the plaintiff having recovered againſt the 


2 fevatas that Henry Cotten put in the bail,—Whercupon this matter being 


Crs. Car. 146. ed, that a vacat ſhould be made of that bail guoad him, and of the 
judgment in the ſcire facias; and MANN ſhewed a precedent to the 

Court where it was ſo adjudged. 

By ar. Jac. I. c. 26. it is felony with- 4 and 5. Will. and Mary, c. 4. if anyper- 

out clergy to acknowledge, or procure to ſon ſhall, before any commiſſioner auibo- 

be acknowledged, any bail in the name of rized: to take bail, perſonate any other 

another perſon not privy or conſenting perſon, whereby the perſon ſo perſonated 

thereto : but it was held that the bare may be liable to the x vn of money, 

* perſonating bail is not felony under this they ſhall be adjudged felons. T. Haul. 
\ Nature, unleſs it be filed; and therefore by P. C. 178. 179. 4. Bl. Com, 128. 


Dowelafſs againſt Kendal. 
Canis. Iichaclmas Term, 7. Tac. 1. Rol! 356. 


If a man claim RESPASS; for taking and carrying away thirty loads of thorns 
all thorns «5 qo of the plaintift's, by him cut down, and lying upon his land at 
- Jang — — Chippingwarden, in a place called the Common Watt. 

take them, The defendant juſtifies, becauſe the place wHERE, &c. is an acre, 
though cut by and that he is ſeiſed in fee of a meſſuage and three acres of land in 
_——  Chippingwarden aforeſaid; and that he and all whoſe eſtate it was, 
S. Q Moor,41T. &c, have uſed from time to time to cut down and take amnes ſpin 
9 creſcentes upon the ſaid place, to expend in the ſaid houſe, or about 
Brownl. 219. the faid lands, as pertaining to the ſaid houſe and lands; and fo ju 
Cro. Eliz. 434. tifies, Kc. | 


1. Sund. Theplaintiff ſhews, that Sir Richard Saltington was ſeiſed in fe 
2. Saund. 326. of the manor of Chippingwarden, whereof the place WHERE, &c, i 
1 Mod. 74. parcel, and granted licence to him to take the thorns; whereupon be 


3. —_ * cut them down, and the defendant afterwards took them. 


391. Upon this plea it was demurred ; and, after argument at the bat 
3. Burr. 1827. adjudged for the defendant : for, as this cafe is, the lord may 10 
Dougl..747- cut down any thorns, nor licenſe any other to cut them domi 
for the defendant preſcribeth to have all the thorns growing upon 

that place, and this r excludes the lord to take 27 

thorns there; but if he claimed common of eſtovers 9% 


then if the lord had firſt cut down the thorns, the common 
mig 


— 


_— —_— 


> = A 


RAA & 
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jon not take them; and if he had cut down all the thorns, the com- Doworass 
moner might have had an aſſiſe; but here he preſcribes to have all, — 
whichis admitted by the replication, and is well enough; and fo hatn F 
deen reſolved in one Kentick's Caſe (a); that one may 'preſcribe to 
have the ſole paſturage in ſuch a place, from ſuch a time to ſuch a 
time, againſt the owner of the ſoil, who ſhall not meddle therewith 
during that time. It was alſo held, although he doth not preſcribe 
that it was an ancient houſe to which, &c. yet it is good 2 
and ſo is the uſual preſcription for common, and ſhall be fo inten 
— Wherefore it was adjudged for the defendant. 
| See 13. Geo. 3. c. 81. (a) Ante, 208. 


= 


5 Smith againſt Johns. | i PUNE 4 Sf | 
A SSUMPSIT; and declares, Whereas Paul Southard deviſed to Aſumpje will 


him a legacy of ſeven pounds, and made his wife his executrix, not lic upon a 
2nd the defendant married her, and had divers goods of the teſtator's Pome i 
in his hand; that the defendant, in conſideration the plaintiff would the death of his 
ſordear to ſue him for that legacy, promiſed to pay it; and alledges, wife, to pay a 
in fact, that he forebare to ſue him, &c — 1 
The defendant pleaded, That his wife was dead before his pro- — 
miſe ſuppoſed to be made, Whereupon it was demurred.— And ture. | 
afterwards, upon a motion, adjudged for the defendant ; for the 5. C. Yelv. 184. 
wife being dead, he is not chargeable: and although it were al- — 
edged that he had goods in his hands, yet it is not ſhewn how he EW 685. 
- _ and he is thereby liable to the executor or adminiſtrator 1. Com. Dig. 
a — ” | 150. 


Cowp. 548. 
Berreblock again/ Michel. 
Trinity Term, 7. Fac. 1. Roll 1050, or 1650. | Cann 17. 


. Eliz, was, poſſeſſed of divers | and chattels, viz. of a 2 pledged 


e would pay to the plaintiff the ——_—_—— pounds when he ſhould WII 15. 


udement, | 


clo. JAC, 8 | FirsT, 


demiſe uABEN- 
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An omiſſion in PFirsT, Becauſe there is a blank left for one parcel of the 
— the although it is ANGLICE an abilement of gold, yet it is not * 
which is induce- it 1 parcel of the conſideration, which ought to be certainly alled. 
ment only, is ed.—Sed non allocatur; for it was ſaid by THE Cour, that it was 
not material but an inducement to the action. 5 | 
1. Com. Dig. 338. | | : 

The omiſſion of But it was reſolved, that if could not be amended, being after ver. 
a Latin word dict (although it was ſo prayed); becauſe it was ſaid, that it was but 
by leaving a a default of the clerk to omit the Latin word, leaving a ſpace for it, — 
— Nor E, that afterwards by award it was amended. 

is amendable. Ante, 43. x 

Goods fold and SECONDLY, It was moved, That the conſideration was not 
delivered to a becauſe the declaration is, in regard Lord Burgh was indebted to him 
1 mein twenty-five pounds for plate fold and delivered to his wife to his 
7 buf. uſe; but it is not averred that the huſband agreed thereto, « 
band. that it came to his uſe. Sed non allocatur; for it is neceſſar]; 

to be intended. X 


Goods delivered ITHIRKDLV, The declaration is not good, becauſe it is 10 
—_ a7 og. averred that they were of the value of five hundred pounds at the 
— nc made, time of the delivery of them to Lady Burgh; for that is the principd 
ſhall be intended part of the conſideration. Sed non allacatur ; for being delivered 
of the recited the ſame y of the aſſumpſit, they ſhall be intended to be of the 


value. ſame value. ä 


Ante, 222. 

10 FouRTHLY, That the pledging being for four hundred pound, 
— and the goods alled ed to be of the value of five hundred pound, 
value thin the delivery of them for four hundred and three pounds was held to be 


pledged for, isa , good conſideration, — Wherefore it was adjudged for the plain. 
tiff. 


conſidera- 
tion for a pro- | EN. 
miſe to pay. Norz, A writ of error was brought upon this judgment, and the 
Ante, 244 fame matters aſſigned for error, and the judgment affirmed. 


C 18.  FLiewelyn again Williams, Philips, and Morgan, 
| Trinity Term, 8. Fac. 1. Roll 150. 
In ejedment on J,* JECTMENT of a leaſe made the 12th December, haben 
a demiſe nA. « 4 primo dic.” Upon not guilty pleaded, the jury found : 
 BENDUM @ % leaſe made in hæc verba, which was dated the firſt of December, Ha- 
_ ne” BENDUM © from henceforth,” but delivered the 12th December. 
laid on the ſame Whether that were according to the declaration ? was the que. 
day; but on 2 tion: for it was gbjected, that & from the day of the date,” and 
DUM from bence- ** from henecforthy” are ſeveral commencements ; for the one begui 
forth, it may. upon the day it was ſealed, the other the day after. | 
Ante, 96. 135. Rut it was reſolved by THE CouRT, that they are both one, being 
——_ 312. 662. a computation of time from the time paſt, and both ſhall be pleaded ts 
begin from the day of the date, when the leaſe is afterward ſealed un- 
2 1 ther day; but if he declares of a leaſe of the iſt of December, H. 
1 « BENDUM” ©« die datus,” the ejectment cannot be alledged tt 
3. Mod. 198. fame day; but if the leaſe be made the 1ſt of December, HABENDUN 
Ld. Ray 84. « þenceforth,” the ejectment may be alledged the ſame day: whe 
20% __ fore it was adjudged accordingly. 2 3 
; Salk. 8. 413. 10. Mod. 177. 265. 3. Bac. Abr. 342. Comb. 83. Ld. Ray. 280. 480. Run. Her 
yo. Powel on Powers, 108, CCwp. 189. 714. 71g, Douyl. 446. | a 
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* Aylor againft Chep. e ee Ri 19. 


RE SPASS. Upon demurrer the caſe was, One deviſeth his on a deviſe to 

lands to his two ſons, and the heirs of their bodies; and ſaith, two ſons, and 

tat his executor ſhall have them © until they come to their ſeveral that the execu- 
9” : tor ſhall have 

« ages of twenty-one-years.” The one attains to the age of twenty- the land wil 
one years. EEE, k 4 5 LV their 

And, Whether he might enter or no? was the queſtion: J 

acdc chat it was a joint eſtate to them, and that the ſurvivor = Gall bave 

ſhould hold place for the freehold ; which cannot be if they ſhould the joint eſtate * 
have ſeveral commencements, and that the executor ſhould hold 3s he attains - 

them until they both come of full age. | the age of 


And of this opinion was WILLIAMs;z but the other FOUR 
JusrIces d contra; for the words being, (until they accompliſh S. C. Brownl. 


« their ſeveral ages,” that is, reddendo fingula ſingulis, when either g 
of them came to the age of twenty and one years, he ſhould then Mg 183. 
have his part and poſſeſſion, and yet the joint tenancy ſhould hold 5. Co. 8. 


place, Wherefore it was adjudged for the plaintiff, A N * 


1. Kund. 180. I. Bulſt. 48. con. Salk, 153. Ld. Ray. 495. Cowp. 257. 309. 352. 777. 833. 
3. Term Rep. 41. N 2 


* K EL * - 


The King againſt Stanton. Cast 20. 
Mic haelmas Term, 4. Jac. 1. Ro A/. 


UO WARRANTO for claiming a leet and court-baron from A jus warrants 
three weeks to three weeks, infra manerium de W ARFIELD ef lies for holding 

* WARGRAVE, and to have bona et catalla felonum, and divers © -den; 
other liberties. He diſclaims in all, except the having of a court- — 2 
baron within his manor of Warfield; and thereto he faith, that Sir and intitle 
Henry Nevill was ſeiſed in fee of the manor of Warfield, whereof the himſelf to « 
manor of Mewname, the manor of Lafield, and the manor of Al. e, he needs 
wards, within the ſaid manor of Warfield, were parcel, and demiſed 8 every 
and demiſable, time whereof, &c. in fee, by copv, at the will of the coure; for that 
lord, according to the cuſtom of the manor of Warfield; and that the is incident to 
manor of Newname is known, and time whereof, &c. had been “ »«ner- 
known as well by the name of the manor of Newname, as by the name . Com. Dig 
of a meſſuage, and ſeven acres of cuſtomary land, and twenty ſhil- 33 3. 
lags rent, and by that name was demiſed by a copy; and that Sir 11 Co. 17 a. 
Henry Nevill, 18. Eliz. granted it by copy to the defendant in fee, Lag" 2 
dy the name of a meſſuage, &c.; ac ratione et virtute prædictorum he 1 1 - Fi 
beld a court-baron, and claimed from three week to three weeks, Noy, 20. 
tanguam pertinent, c. The like title he made for the other two Moor, 870. 
m2nors: and it was thereupon demurred. 1 


FIRST, It was moved, Whether a quo warrants did lie of a court- 1. Bl Rep 580, 


K 


8 


7 aron ? for it is incident to the- manor, and is not any liberty which 3. Ter. Rep. 
he I King can have diſtin from the manor; and being of common 399. 
pit, the king cannot have a quo warrants thereof, | 


And FLemins, Chief Fuftice, was of that opini 2 
| opinion. FENNER 
loudted thereof, But YELVERTON, WILLIAMS, and CRORE, 
p a quo warranto well lies : for it is matter of right to 
ac courts, and to adminiſter _ and to hold pleas, and to 
2 N draw 


\ 


of outer ſnall And ſo it was cited to be adjudged in Chadwell's Caſe, for the many 


260 | Michaelmas Term, 8. Jac.. 1. In B. R. 


The Kine draw aſſemblies of men together, and to ſwear officers; which if any 
PE, ix If doth without right, he is to render an account thereof; and therefor; 
a2 quo warrants lies, to ſhew by what title he holds it. But if he 
there entitles himſelf to the manor, then he need not to ſhew he is . 
have a court- baron; for that is incident thereto. 17. Edu, 2. 

« Duo Warrants,” 3. Co. 138. 141. | 


In guo warranto And here the judgment is not, that the king ſhall ſeize, becauſe i 

if the king has is not any ſuch franchiſe as the king may have; but it is, that tie 

_—_— tran- defendant ſhall be ouſted of that liberty, as 15. Edw. 4. pl. 7. is,- 
e, judgment 


be given. of Exon. 
1. Salk 374 Stra. 952, 102. 2 Ter. Rep. 515. Co. Ent. 527. Show. 280, 2. Mod. 23 
4. Mod. 58. 3. Term Rep. | : | | 
A maner grant= Bur they all held, that a copyholder cannot hold a court-baron u 
ed by copy can- have forfeitures, and hold pleas in a writ of right; for itis oppjitan 
not have a in objecto, that a tenant at will ſhould hold a court. FLemig 
1 ſaid, that a copyholder peradventure, if it had been well pleaded, 
ms, might have a court to admit other copyholders there : but the 
Poſt. 327. other Juſtices denied it; for a tenant at will cannot grant ane. 
La tate to another. —Whercfore it was adjudged for the king, that 
1. Bulſt. 57. he ſhould be ouſted. , 


Cro. Car. 43. Yclv. 190. See Hargrave's Co. Lit. 58. b notis. Gilb. Ten. 215. 
8 Sce 9. Ann. c. 20. 


Caxe 21. | | 1 Ingerſole. 

| Eaſter Term, 7. Fac. 1. Roll . 
A teſtator de- JECTMENT. Upon a en verdict the caſe was thus: A 
viſes threediſ- man having three ſons, John, Edward, and William, and 
tint 1 lands in three ſeveral villages, viz. A. B. and C. deviſes “ the land 
— i « in 4. to Jobn his ſon, the lands in B. to Edward his ſon, and 
and if either of the lands in C. to William his ſon; and that if any of them die 
them ſhould die, « the other ſurviving ſhall be his heir (a).“ John, the eldeſt ſon 
3 du be hath iſſue 32 dies: and, Whether the land in A. ſhall go to E- 
1 © the ward and William, the younger ſons, or to the heir of 2 the 
eldeſt ſon hath eldeſt ſon ? was the queſtion betwixt the defendant claiming by 
iſſue and dies: leaſe from the heir of Jahn, the eldeſt ſon, and the plaintiff claming 
| — N — under the ſaid Edward and William, the younger ſons. 
— — After argument at the bar, FLEMING, Chief Juſtice, ſaid, that he 
fee upon him, Conceived it might veſt in the two younger ſons by way of remainder; 
at the father's and theſe words, © that every one ſhall be heir to the other,” fan- 
— free. Amount, and imply that every one ſhall have it after the other: for 4 
hold deviſed; though the freehold eſtate of the eldeſt ſon ſhall be drowned by tie 
and deſtroyed deſcent of the fee, yet it was not ſo drowned but that by his death the 
the contingent ſurviving ſons ſhould have it for their lives by this limitation and the 
— bs intent of the will; wherefore ſuch conſtruction is to be made to up 
Tot 05995 hold it, if poſſible may be. : | 3 
Hargraves Co. But ALL THE Jus ricks, except FLEMING, were of opinion 


by 1 287. b. in regard nothing but a freehold paſſed by the deviſe, the reve 
7 OZ. b. f 
Cro. Cu 185 Pol. 479. 481. Owen, 25. 8. C. 1. Bulſt 61. Ray, 455. 2. Lev. 202. 3. Ca 


Dig. 226. 4. Bac. Abr. 332. Fearne, C. R. 264. Powel on Dev. 418. Dougl. 502. 


(a) The words upon the roll are, * and See alſo Fearne's Conting. Rem. 15 
any of my ſens die, the one to be the and 8. C. 1. Bulſt, 61. Poller. 47g. G. 
« other's heir. —L. C. B. Pax R' MS, 


hot 
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gan in fee deſcending upon the eldeſt, had drowned that eſtate; and War, 
— — —— not revive and veſt the remainder in 


Viliam and Edvard. Wherefore it was adjudged for the defen- 


dant (a). 
his judgment appears. to be a Bulſt, 61 it is entered guid QUeRENs nil 
.. N or by 8. C. I. capiat per billam. 


a a 
InNGERSOLE, 


Dobſon again/t Keys. - Can 23. 

Trinity Term, 7. Jac. 1. Roll . | 
EBT upon an obligation of ten pounds, dated 23 January, If the words of 

1608. The defendant demands cyer thereof, which was en- 4 bonn are 
tered in hae verba : © Nov+®RINT wniverſi per præſentes me Kevs 2 to ſhe 
« teneri et firmiter obligari WILLIELMO DOBSON in decem libris bene Sni 
0 2 folvend. Dat. tres viginti dies Fanuarii, anno regis Jacek _ 
« glia 42. et Scotiæ 6. et anno Domini 1608.“ And it was ſigned Ante, 147. 203. 
Robert Keys. f Poſt. 640. 
It was demurred, Whether it were a good bond, and whether the . 


. Co. 133. 
declaration is well warranted thereby. | » M og 


Adjudged to be good; for it is but falſe Latin, which ſhall not _ Car. * 
make void a bond; and the date is impoſſible as to the year of the Coup: God. N 
king, but the year of the Lord and the day of the month ſufficeth : | 

and the name of the obligor ſubſcribed is ſufficient, though there be 

blank or blot for his chriſtian name in the bond. Wherefore it was 


a<judged for the plaintiff, 


Ward againſt Ellayn. Cart 23, 
Eaſter Term, 8. Fac. 1. Roll 166. 


* ofa judgment in an inferior court. The error affigned Proceſs of an 
was, Becauſe the firſt proceſs was a capias, where it ought to inferior court. 


have been a ſummons.— And it was therefore reverſed. Ante, 108. 282, - 
| - Cro. Car. gr. 


bom By 611. 3. Bac. Abr. 748, 749, 750. See alſo the caſe of Honeywood v. Marſhall, 
gl. 02, 03. 8 | 


Hawkins againſt Moor. | Carp 24, 


JECTMENT by the leſſee of Sir Henry Brown, againſt the Entry pui: dar- 
defendant, leſſee of the Counteſs of Pembroke, of lands in Killing- vai contine- 
", and two other villages. The defendant pleaded not guilty ; and 51 197 3 
the mf prius pleaded, that the plaintiff pris le darraine continuance Hue, in abate 
ntered into a cloſe, parcel of the premiſes, and him expelled. It ment of ejed- 
a thereupon demurred; and the caſe was, for that he doth not de- ment; but the 
are in which of the villages the cloſes lay.—And now Y ELVER TON, 22 e 25 
fore the plea was made, moved the Juſtices at Serjeants Inn in which the entry 
let. ſtreet, whether this plea were receivable : and they all held that was made mutt 
pm; or it is matter 1 and peremptory to him who pleads it. — eee 1 
nd alth ugh it was objected, that thereby all trials may be ſtayed, * ©5393: 33%. 
* It was faid, that as a releaſe or matter of bar may be pleaded, and Yelv. 180. 
receivable, ſo may this plea at the diſcretion of the Juſtices, if they 3. Roll. Ab, 
ave any verity therein (a). | — als, 
13 767. 26. Hen. 8. pl. 3. b. Lut. 39. $5. Edw. 4. pl. 60. Plowd. 92 1, Bulſt. 5. 


(a) Now b . dc. Ann. s . - 
dbavit, =_ LS — 16. che truth of every dilatory plea muſt be verified | 


SECONDLY, 


— 
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| Juſticesof % ' SECONDLY, It was moved, Whether the Juſtices of nif trius he. 
prix: taye 18. fore certificate of it with the poffea, may ſuffer amendment there 
c E= » | 
ceive a plea in as was inſtantly prayed ? N 5 

ä they all held, that he ought not to ſuffer any amendmengtiere. 
it, or take a re- Of; for his authority is but to receive the plea; waich being tendered 
plication. at the aſſiſes, during the time of the aſſiſes, _ have been amend. 
7. Bulſt. 92. ed; and the plaintiff ought not to have replied thereto ; but after the 
10. Hen. 7. pl · affiſes paſt, his authority is determined. Es 


21, | 

Hard, 112. Wherefore, according to that opinion, he certified the plea, with 

ve —_ the poſtea, into the exchequer, where the action was brought: and 

73. Dit. there the plaintiff demurred upon this plea; which being entered, wa 
argued the fame Term.—And for that cauſe it was eld, that the 
plea was ill in ſubſtance; for it is uncertain, that there cannot be 
trial for the want of the places. Wherefore it was adjudged for the 


_ plaintiff. | 
Carr 25. ', Grymes againſt Shack. 
Trover will lie CTION of trover and converſion of one hundred muſk-cats, 
we — and ſixty monkies. The defendant pleads not guilty; and it 


+ without Was found againſt him: and it was moved in arreſt of judgment, that 
Erag they are an action lay not, becauſe he doth not ſhew that * tame 
reclaimed. or reclaimed; as 12. Hen, 8. and 14. Eliz. Dyer, for a hawk. — 
- Poſt. 331, Sed non allocatur; for they are merchandiſe, and valuable. And ſo 
Oro. Car. 19. it is of an action for a parrot. Wherefore it was adjudged for the 


89. 553- inti 

I. Bulſt. 95. P laintiff. 

3. Lev. 336. I. Com. Dig. 219. I. Salk. 556. 1. 1d. Ray. 250. 5. Mod. 375. 5. Com. Dig. 351 
5 Bac. Ab. 264. | 


Cart 26, 2 Rogers againſt Head. 


If a man wader- SSUMPSIT. Whereas the defendant is a common carrier 
= — 5 from London to Leatherhead in the county of Kent, et retror- 


other to a cer. ſum; and he delivered to him three pounds, to be delivered at the 
tain place for  Black-boy, in Southwark; that the defendant in conſideration of the 
bire, and he ne- premiſes, and for that the plaintiff did undertake rationabiliter to con- 
— nkre Þ tent him for the carriage, promiſed ſafely to _—_ it thither, and to 
caſe lies againſt deliver it at the ſaid ſign to the plaintiff; and in fact faith, he hath not 
him, although done it. | 


— 8 The os fen nen aſſumpſit; and being found againſt him, 
Poſt. 370. it was now moved in arreſt of judgment, that the declaration was not 
2 Roll. Ab. a. ſufficient to maintain the action, becauſe he doth not ſhew that he was 
8 „ a common carrier at the time of the delivery, but that he now 1s; 7 
Hab. 17. 149 unleſs he were a common carrier, he cannot charge him E. 
Cro. Car, 55, ſpecial action; but here he 3 him upon his promiſe, where 

x. Keble, 852. it is not ſufficient ; for the conſideration that he would rationabuliter 


Com. Rep. 135: content him for the carriage, not promiſing any certain ſum, being 
= FRED uncertain, is void ; as the caſe in Dyer to ſell ſo many trees 25 m 
r8. reaſonably be ſpared, is a void contract. 


Sees 1289 Sed non allecatur; for the conſiderationis ſufficient, becauſe3 cart 


27. 33- 639. may 
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ma demand a much as is reaſonable, and the other is bound to pay Roca 1 


12 ie is the uſual courſe to appoint a taylor to make a garment 
7 a ſaith to ſhoe his horſe, and that he will content him, and 
ſuch a contract is good enough. And it hath been adjudged in this 
court in Brett v. Smith (a), that if one promiſe ſo much for his 
ubling as it ſhall be reaſonably worth, with an averment that he 
ſo many weeks tabled with him, which is worth ſo much ey 

week, it is good enough. So in the principal caſe it was adjudg 

that the action lay upon that promiſe, but not becauſe he was a com- 


n carrier. | > 8 i 
122 (%) Cro. Elia 756. » 


Sir William Wrey againſt Veſper. ' | cles 27, 


CTION ON THE CASE. Whereas the mayor and bur- A preſcription 
geſſes of Liſtarrel in the county of, &c. were ſeiſed in fee of that A and B. 
three water-mills in Liſtarrel aforeſaid ; and that the ſaid mayor — and 
and burgeſſes, and all thoſe in the ſaid mills, for them, their tenants all thoſe in the 
and farmers, time whereof, &c, have had their water-courſes run- ſaid mills, for 
ning from a place called Hederbriage, in the pariſh of Liſtarrel afore- them, _ te- 
laid, the ald mills to ſerve them with water to grind corn; and that 2 8 
ſach a day and year they demiſed to him the faid mills for twenty-one a water-courſe, 
; and that he being ſo poſſeſſed, the defendant on 1 October, 5. &c. is well al- 
ac. I. at Liſtarrel aforeſaid, between Hederbridge aforeſaid and the * i» vo 
mills, in a cloſe wherein the mills are erected, and where the water- jw" eg 
courſe uſed to run, digged a trench, and diverted the ſaid courſe of Hob. 6. 
water; whereby it came to paſs, whereas he uſed to grind every 
week thirty quarters of corn, he could now grind but only ten 
quarters, &c.— The defendant pleaded not guilty; and found 
inſt him: and it was now moved in arreſt of judgment, FIR r, 
That the preſcription is not good, for that it is for them, their tenants 
and farmers, and he doth not ſay eorund. molendinorum. — Sed non al- 
lxatur; for it is to be ſo intended, and not that he was farmer of 
uy other thing, | 2 5 E 
SECONDLY, That the venue was from the vill of Liſtarrel, where What ſhall be 
it ought to have been from the pariſh of Liſtarrel; for the water- Prim facie in- 


eisalledged to be current from the place called Hederbridge in avon; 


EAD. 


the pariſh of Liſtarrel aforeſaid, and the ſtopping is between Heder- poſt. 274. 341. 


bridge and the mill. —Sed non allocatur ; for the pariſh of Liſtarrel 586. 676. 

and the vill of Liſtarrel are intended to be all one; and Hederbridge Co. Lit. 125. 

but a place known, and no vill by intendment. Wherefore it was _ _ 3: 

ahudged for the plaintiff. 55 Ov: 6 nan 
| Salk. For. f. Vent 170. 1. Brownl. 52, 4. Burr, 2510. 


The 21. Jac. 1. c. 14. gives aid after by 4. and 5. Ann. c 16. and 24 Geo 2, 
verdict, where the viſne is awarded out c. 18. every venire facias ſhall he fromt the 
ef too many or too few places in the body of the county in which the action is tri- 
county named. The 16. aud 17. Car. 2. able. See Mr. Hargrave's note, Co. 
i ares the viſne wholly, if the cauſe was Lit. 125. 
ned by a jury of the proper county; and | 


Olhey ogain/t Sir Baptiſt Hicks. Cl ur ab. 


N upon indenture dated the ninth of Odiober, To a covenant 
38. Elia. wherein was recited : WHEREAs by indenture of dated the i- 
eur. party, dated 8 September, 38. Eliz. between the plaintiff evade to 


/ 
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| 0 3 , 
pay for goods and Francis Cherry, the plaintift having hired of him a ſhip for 
del voyage to Dantzich for corn, mu _ ſhip, it i Jack 
98 between them, that the ſhip ſhould be laden with corn, &c. t, 
„ faden on Dantzich, and to fail to Legborn, Sc. Now by the faid indenture, 


board ſucha upon conſideration the plaintiff had agreed that the defendan 


ſhip, the defen- ſhould have the moiety of the corn guad tunc fuit, or afterward; 
5 3 ſhould be laden in the laid ſhip in the ſaid 10 the defendant 
very on the promiſed to pay the mojety of the money for the ſaid corn quad tw 
ninth, and fuit, or afterwards ſhould be laden, &c.; and alledgeth in fad, 
ou that the that upon the ninth of October, 38. Eliz. the ſhip was laden with 
locaton fixty laſts of corn; and for non-performance of thi 
= 28000 
then or after= 28 October, 8. Eliz. et quod adtunc vel poſtea there was not ay 
ward ſhipped ; corn laden there; and traverſeth the delivery thereof the ninth of 0:. 


for he is not tober, or at any time afterwards before the 28 Oclober, 38. Eliz. Ani 


= — it was thereupon demurred. 


ſhipped after YELYERTON argued, that the plea is not good to traverſe the time 
— —_ of the delivery; for if there were corn in it the ninth of Oar, 

"+. which was the date of the deed, he ought to anſwer thereto, and 
deed. ſatisfy for it, although it was not laden 28 O#ober, 38. Eliz, (fo 
Ante, 136. the truth is, the corn was caſt away between the ninth and the 


Polt. 285. 646. twenty- eighth of Oober); for that hath reference to the date of 


co Lit. 468. the deed, as to their agreement, eſpecially when two times are men- 
Dy-r, 39 tioned in the deed, and all the covenants are referred to the time 


Cro, Eliz. . 1 
. = ape * of the agreement; and for proof thereof he relied upon the 32 Hen, 


Ld. Raym. 354. © Pl. 16. 
3- Com. Dig. 355- | | ; 
Waile But inſt that it was argued, and fo reſolved by ALL Tas 
be intended to — in regard he declares upon a deed dated the ninth 
be delivered on Oętober, 38. Eliz. it ſhall be always intended to be delivered, and 


Paws 9 rn to have his eſſence at that time, and at no other; and if he 
| contrary be would afterward confeſs it to be delivered at any other time, it is: 


proved. departure from his declaration, as 5. Hen. 7. 27. 1. Eliz. Dyer, 
Polt. 646. 167. 1. Hen. 6. pl. 4. and 5. Go. 1. And Arc pers of 8 2 
Ante, 258. (c that he ſhould pay for the corn then laden, or afterward to be laden 
2. Inſt. 674. ( therein,” this word tunc is referred to the time of the eſſence of 
Cro. mo 773 the deed by the delivery, and not to the date: for if it were deli 
n vered ten months after the date, he ſhould not have any benefit of 


14. hey — the corn laden, and ſpent, or fold before the time of the delivery: 


1006 therefore he ſhall not be charged with it for the time before the 
6. Mod. 244. delivery. 7 oy | 
3. Bac. Ab. 


694. 715. 717. 2. Saund. 116. 226. | 
| Covenan FLEMING faid, If one covenants that J. S. ſhall have all his 
to the on 333 now ſtanding, it refers to the trees ſtanding at the time of the 
deed is delivered, delivery; and if any be felled after the date, and before the delivery, 
w_ not to its he hath not any remedy for them: wherefore the plea and the traverſe 
Doug! 53, are good—And it was adjudged for the defendant, Yide Dyer, u. 

307. and Plowd. Alam and Wrothſley's Caſe, adtunc in tenuri Wk 


cocks. ; R Hayn 
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Hayward againſt Hayward. a Cat 29, 
OR of a judgment in the common pleas. The error affign- If an attorney 
— F — the defendant, being an attorney in the com- ch. perſon, 
. 1 entry 
mon pleas, and ſued by bill, appeared and pleaded in proper perſon ; be that he ap. 
and being at iſſue, the record of the niſi prius was, © quod tam præ- peared by a 
« . {PLAINTIFF quam DEFENDENS appeared per attornatos infra , it maybe 
« neminates ;* and the verdict paſſed for the plaintiff, and judgment amended. 
for him; whereas the defendant could not appear © per attornatum | 
« infra naminatum, there being no attorney in the record for him. . Sid. x34. 
And that was held to be 2 if the record 3 ſo; i _ | 
ies ought to appear in perſon, or by attorney, where the inque | 
be _ by default; but the Jac ui the defendant appearing . 
in proper perſon, it eve Toy a miſ-entry of the clerk, it was there- poſ., 369. 
foreawarded to be amended; and the judgment affirmed. | ws 


* FE TS © Eko» = 89D WW Gi. 0s 


— 


* 


ſilliam Lewſon againſt Kirk. | Cary 30. 


dn, uſing traffic into parts beyond the ſea; and the 20th May, chat are = 


z. Eliz. took his journey from London in partes tranſmarinas to at a port in 


merchandiſe ; and the ſame 20th April, 32. Eliz. at London, in the England, and 
ore payment 


=" & 7 S. = Bo * 


eight hundred pounds were conſigned by one Martin Billing ley YN 
tis factor, being in Stoad beyond ſea, to be delivered in England, 5: C. 1. Roll. 


2,8 N a. BS: 


F .. 2. 


much as ſhould be due for the ſubſidy, as if it had been paid, the ro Mod. tog. 


ad gt April, 32, Eliz. in the ſaid pariſh of St, Peter's, and ward 2 W. 
. ae cauſed the ſaid goods to be unladen and put to land, 3. Bac. Ab 564, 
* lubſidy for them due being not paid, nor the collector agreed 1. Chan. Cal. 
with, Kc. whereby the ſaid goods were forfeited to the queen, and (5 76. 
and there ſeized by one Thomas Gardiner, and an information tTer-Rep. 533. 


drought in the exchequer for that cauſe; and there adjudged, _ 
. | ey 


% 
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Lrwsox they ſhould remain forfeited to the queen; whereupon he loſ 
Z. profits of them: for which, &c. j | 5 . 
CEE The defendant pleaded not guilty ; ,and found againſt him, to li 
Flberwg rom wa. mic war ͤ K 
It was thereupon moved in arreſt of ju t, that an action upon 
the caſe lies not, by reaſon of the confidence or truſt repoſed in 
him as his ſervant; becauſe it is not —_— that he had any 
money left with him to pay the ſubſidy; and then he is not bounl 
to pay it, | . i | 
- But it was thereto anſwered, that in regard he was truſted with al 
the goods to merchandiſe and diſpoſe of to his maſter's profit, there. 
fore by intendment he had means ſufficient to fatisfy the cuſtom, &c.; 
5 for the cuſtom, and — Gare and ſell the 
ON ſaid goods, and then pay the cuſtom. 
| For a ſecond reaſon alſo the action well lies; for he is yi pr 
becauſe he cauſed the goods to be taken out of the ſhip not cuſtomed, 
whereupon; they became forfeited; and if he had not wherewitha 
to pay for the cuſtom, he might have let them alone within 
the ſhip, and not have meddled with them: wherefore, al 
though he had been a ſtranger, he had for this cauſe been charge. 
able; d multo fortiori, being a ſervant, and doing it by colour of au- 
thority. . } 
But it was faid, that then this being a mere tort, the action lies 
not, but treſpaſs vi et armis. | 
Tux BaroNs at the firſt inclined to that opinion; but having con- 


| 

g 

( 

\ ſidered thereof afterward, ALL THE Barons, except SNIGG, con- 7 

ceived, that the action well lay for the ſpecial loſs which the plaintif 

had by this mal ſojance although the defendant had been now taken h 

as a ftranger : alſo, although it is alledged that he did that in his ab- 0 

ſence, the plaintiff being beyond ſea, yet the plaintiff may well have d 

a general-writ of treſpaſs, or his ſpecial action upon the caſe, as here. a 

43. Eau. 3. pl. 3. Natura Brevium, 93, 94. | | 0 

x | | ti 

| — 4 a —_— But then it was moved, ou e Wor a miſ-trial; for — * 0 

if the venire e, being now maintained againſt him for his mal-feſance in taking 

ET goods out of the ſhip which is in the pariſh of 850 Fa in the ward 
where it ought of Queenhithe, the venire facias ought to be from that venue and pa- 

to be to one riſh only; and it was awarded as well from that pariſh and ward 2 * 
only. from the pariſh of Aldermanbury and ward of Cripplegate; and being 

Rl Abr. made of two pariſhes and wards where it ought to have been of one 4. 

* 613. only, it is as well a miſ-trial as when it is of one vill where it oughtto 4 

t 


be of two. 


Tux Barons were all of opinion, that for this cauſe it was a mi- " 

trial: wherefore a venire facias de novo was awarded; and this iſſue 

Was tried again, and damages found to four hundred pounds; and 
judgment for the plaintiff. | 
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Thomas Rich againſt Holt. Ca. 
Hilary Term, J. Jac 1. Roll 
AN FOR WORDS.. Whereas he being peritus in lege, To flander for 


and had been a counſellor at the common law for ten years, theſe _— 
dat the defendant, 16th December, 6. Fac. 1. at Withington, in the. on ah ene ay 
county of Gloucefter, in the preſence and hearing of divers, of the ſaid « 0 play 
Iban ſpake theſe words: ( You are a paltry lawyer, and uſe to * 9» botb bands 
« play on both hands.” And of his further malice, &c. the „ 
September, 7. Fac. I. at Tewkſbury, in the county of Gloucefter (be- 3 5 
fre Daffer Seaman, chancellor of the biſhop of Glouceſter, and other © for beis b 
de commiſſioners of the archbiſhop of Canterbury, in his viſitation, , vrnabea 
the aid plaintiff giving them information of certain miſdemeanours of i 77 Le 
one Thomas Knowls, parſon of Withington), ſpake to the chancellor 1 
4 alm Thomd theſe words: „ Mr. CHANCELLOR, I hope you will juſtifies as to the 
« not believe Mr. Rich (ipſum TH OMA modo querentem innuendb), words © you 


« for he is a furtherer maintainer of felonies. 5 * eee 


The defendant pleaded not guilty to all the words except theſe : guilty as to the 
« you Pay on both hands: and as to thoſe he juſtifies; for that the other. The 
rlantiff, at Vithington aforeſaid, deviſed certain articles againſt one . — 
Thomas Knowls, Vier- of Withington, concerning divers miſde- che lee _— 
meanours ſuppoſed to be done by him; and that the plaintiff afterward, aſſeſs damages 
viz, 11th September, 6. Fac. 1. at Cirenceſter, in the county of Glou- 2 bas 
«fer, concerning the ſaid articles, then and there promiſed to the ſaid « , _ 

Thomas Knowls that he ſhould not any further be moleſted by the ſaid « — — 
uticles: and further ſaid, that afterward, viz. 16th September, Fac. © of felons.” _ 
1, he, ſpeaking with the plaintiff concerning the ſaid articles, told 24 Covnr 
dim, he had promiſed the ſaid Thomas Knowls that he ſhould not be 4 —— 
moleſted by reaſon of the ſaid articles, and yet notwithſtanding en- tained thedecls- 
deavoured, by the ſolicitation and procurement of Richard Lawrence ration] but that 
nd D. L. to proſecute him upon the ſaid articles before the chancel- mne o the 

lor and commiſſioners of the archbiſhop of Canterbury in his viſita- — 5 
ton: whereupon he ſaid to the cheintiff, « You play on both hands, « be i: « Song 
come bien a luy lift, | * fhererand 

The plaintiff thereunto replies, de ſon tort demeſne, ſans tiel cauſe. « Flu“ 
The parties were at iſſue upon both iſſues ; and a venire facias was Ante, 39. 184 
awarded from Withington and Tewkſbury. | 1 — 629 


The jury found as to theſe words, . You are a paltry lawyer, and 
g uſe, Kc. and alſo as to the other words, Mir. ET Moor, 868. 

; [ hope you will not believe Mr. Rich, for he is a ſmotherer and : . * 

1 maintainer of felonies,” mentioned in the firſt iſſue, that the de- 182. * 
ndant is GUILTY, and aſſeſs damages to Gl. 13s. 4d. The other 


iſue they found alſo for the plaintiff, and aſſeſs dainiages to 61, 138. 44. 


lt vas thereupon moved in arreſt of judgment, that for the words in 
de firſt iſſue they are not actionable 4 fe io words, « You are a 
paltry lawyer,” by themſelves will not maintain an action; and the 
pu he is a ſmotherer and maintainer of felonies,” do not touch 
_ 2 is profeſſion ; and he being but a private perſon, and no juſ- 
© 07 peace nor public officer, an action lies not for them: alſo, the | ' 
"cds found are not the ſame words which are in the declaration, — 
« non allecatur, | 
ALL 


A 4 F 3 Kr 7 


a | | \ 
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Rien AL THE BARONS held, that the words were all one with the de. 
| 2 claration, although they be otherwiſe coupled. by reaſon of the de. 
" _ fendant's plea: alſo, that the firſt words are not actionable; but the 
laſt words, he is a ſmotherer and maintainer of felonies,” are of 
great diſcredit to any man, though he be not a "magiſtrate, and are 
actionable.— And therefore TANFIELD, Chief Baron, faid, it wu 
a gngjudged in the caſe of Sir Henry Lea, for ſa ng he was © a main. 
cc tainer of felons,” although it were not ledge that he knew them 
to be felons, or that he was a juſtice of peace, that the words were 
actionable; d mut fortiori, when he faith one is © a ſmotherer and 
cc maintainer of felonies ;” which cannot be without cognizance of 
On | 5 

Er. If an e- EXCEPTION was alſo taken to the trial of the ſecond iſſue, Becauſe 
ion can be the venire facias was not as well from Cirencgſter as from the other 
ken to the vills, there being a matter of juſtification in the iſſue; therefore it 
N , was, a miſ-trial.— And as to that THE Bakons doubted; for they 
demurrabie held, that the plea was ill, fo as the plaintiff might have demurred 

plea? upon it. | | Ps 
If there be ſc- Yet the iſſue being joined upon an ill plea, the trial ſhall be from 
veral iſſues, ſe- that place where the juſtification ariſeth ; and therefore they adviſed 
_— o_ the plaintiff, in regard there were ſeveral iſſues, — found, 
| afſeſed, and ſeveral damages aſſeſſed, that he ſhould take his j 


mages u 
and fome of the upon that which was clear and duly tried, and eng 
iſſues are joined other which was doubtful, for doubt of error; which he di 


on bad d 

theplaintiTmay ingly : ? 

enter his judg- | \ 

ment on thoſe which are good. Ante, 95. Dougl. 376. 730. 746. 2. Term Rep, 738. 


Jus 
the 
accord. 
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Hilary Teen 
8. Jac. 1. In the King's Bench. 


8% Thomas Fleming, Knt. Chief Juſtice. 
Sir Edward Fenner, Kt. 1 38" 
a : | * 
Sir Chriſtopher Yelverton, Knt. TI 
Sir David Williams, Kt. Ju pa? 
Sir John Croke, Kt. N 
Sir Henry Hobart, Knt. Attorney General. 
Sir Francis Bacon, Knt. Solicitor General. 
; | ———— | a 
Doctor Trevor's Caſe. Cl . 
OTE. It was reſolved by the "_ of THE JUSTICES, The chancellor, 
N upon a reference to them by the lord chancellor, in the caſe regiſter, and _ 
br. Trevor, for the office of chancellorſhip of Llandaff, u erlegen 
that the offices of chancellor, regiſter, and commiſlary, in eccle- courta, are offi- 
ſaſtical courts, are within the ſtatute of 5. Edio. 6. c. 16. ; for cers within 
although they concern matters principally pro ſalute antmarum, yet 5. ee c. 16. 
they alſo concern matters about matrimony and legitimation, f. 2 
which touch the inheritance of the ſubjects, and about matters of ſelling their of- 
for chattels real and perſonal; and in that reſpect are courts fices. 
juſtice ; and therefore the offices in thoſe courts are as well Noy, 102. 
offices intended within the ſaid ſtatute of 5. Edw. 6. c. 16. which Moor, 787. 
reſtrains the buying of offices, as any other offices in the courts of the 3. laſt. 148. 
common law. | . — Co. 78. 
| ; 468. 
1. Lev. 151, 289. 2. Ch. Caſ. 42. 2. Ven. 187. 467. Hob. 75. 4. Com Dig 299. 3+ Bac. Ab. 730. 
1 Hawk. P. C. 313. N | 
85 | Roberts's Caſe. | Cazx 2. 
OBERTS had obtained a prohibition in the common pleas to Where the ſpi- 
the court chriſtian in a ſuit for ſubſtraction of tithes ; and ſur- ritual eourt hath 
miſled, that the plaintiff (now defendant-in the ſpiritual court) had Dae 
but one witneſs to prove a leaſe of the tithes; which was not there al- matter, 


lowed, becauſe it was fingularis teſtis : and a precedent, in Hilary ſhall determine 
Term, 38. Eliz. in the king's bench was ſhewn, that for this cauſe that which is 


aprohibition was granted. | pos.” * 


But upon adviſement in this caſe by Cox e and ALL THE JUSTICES, a uit ſor tithes, 


it was reſolved, that conſultation ſhould be awarded. 9 
Finsr, Becauſe there is a rule in THE REGISTER, that where which they are 
egmtio principalis is, there cognitio acceſſariæ neceſſarily follows; and claimed; aud a 
bis THE YEAR Book of . Edw. 4. CNN 
SECONDLY, If ſuch ſurmiſe ſhould be allowed in every caſe, it but one witneſs 
would oftentimes be made for mere delay, and the ſpiritual court to Prove the 

d not try the acceſlary as well as the principal. — And Cox, 8 
Clic Justice, cited a notable precedent, in 2 er Term, 35. Eliz, for probibitien, 
Futter v. Whi in, where Futter brought a prohibition in the king's unlefs ſuch wit- 
ſuppoſing that he was owner of the rectory of Longham in "yy rs rl 
Pate, 217, Poſt. 351, Yelv. 92. 135. Cro. Elia. 666. Carth. 144. Hutt. 22. Moor, gog. 8 | 

1 18. 7. Vent. 291. 2. Lev, 64. 2. Com. Dig. 513. 4. Bac, Abr. 261. Ld, Ray, 73. 
N. Com. 112, Salk. 547. | . 5 TFH 
| Norſoll; 
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RovzxTs* Norfolk ; and libelled againſt Clement for the ſubſtraction of +... 
Car. ap: => th ſuit Mhiſtin came in pro intereſſe ſuo, and . ry 
| ent from queen Elizabeth to one "Tall, who enfeoffed Bo- 
— ger ets for years to M hiſtin; and Futter claimed by a former 
1. Ter. Rep. 55a. made by Hall to Sir Edward Cleer ; and pretended, that he proved it 
2 Ter. Rep. 473. by one witneſs, and that in the ſpiritual court they would not allow 
it; and for that cauſe prayed a prohibition : and ¶ Hiſtin, upon con- 
ſultation, affirmed that he claimed by a deed of feoffment of the rec. 
tory, and proved the deed, but could not prove the livery and ſeiſi; 
for which cauſe they ſentenced againſt him; and traverſeth, that be 
denied to allow of it, being proved by one witneſs, if he did not 
prove it by another witneſs. And thereupon Futter demurred: and 
it was objected, that this is matter triable at the common law, whe. 
ther feoffment or not, therefore the ſpiritual court ſhall not intermee. 
dle therewith ; for inheritances ought to be tried by the common lay, 
and not by the ſpiritual court, where they have another manner of 
trial: and although there is a text in the civil law, that unus teſts is as 
nullus teſtis, yet unus teſtis with other circumſtances ſhall be allowed; 
and if it be not, yet it ſhall not be redreſſed by the common law, but 
by appeal; and if they proceed #vits ordine, it ſhall be redteſſed by 
appeal: and when the original cauſe belongs to them, although mat- 
ter triable at the common law ariſeth, depending upon the original 
cauſe, yet it ſhall be determined in the eccleſiaſtical court; and ſuch 
furmiſe, that he hath but one witneſs, is not ſufficient to have a pro- 
hibition, where the eccleſiaſtical court hath juriſdiction of the prin- 
cipal; for if ſuch a ſurmiſe ſhould be ſufficient, all ſuits in the eccle- 
fiaſtical court ſhould thereby be ſtayed, or otherwiſe taken away; and 
the plaintiff in the ſpiritual court could not have anſwer thereto. 


Casr 3. | Hawes againſt Leader. 


2 EBT againſt the defendant as adminiſtrator of Thomas Cuulſu 
— 8 The caſe appeared to be, That the faid Thomas Gualſen, for 
for converting twenty pounds paid by the PR into his hands, upon the gth 
goods, PLza, February, 2. Fac. 1. granted all his goods mentioned in a ſcheduls 
that the intel=" annexed to the deed, and gave poſſeſſion of them by a pewter dil, 
333 with a covenant, that he, his adminiftrators, &c. ſhould ſafely keep 
Crate et ſms), and quietly deliver them to the plaintiff upon his demand; and bound 
and made a himſelf in forty pounds to the plaintiff for the performance of that co- 
fraudulent gift. venant. Thomas Cookſon afterwards died, and upon the r6th March 
_— — anno G. Fac. the plaintiff demanded the goods of the defendant, being 
manded, con- his adminiſtrator, who would not deliver them; whereupon the 
trary to 13. Elix. plaintiff brought his action; and in his declaration ſhews in ſpecie 
1 — what goods were contained in the ſchedule. | 
poſſeſſion. R- The defendant pleaded the ſtatute of 13. Eliz. c. 5. of fraudulent 
rLICAT!9% deeds and gifts, &c. ; and further faith, that Coodſon the intefat 

N 12th February, 2. Jac. was indebted to divers perſons in 

ficient aſſets ant | * 
altra, and that ſums (naming both the perſons and ſums), amounting to an 
the deed was dred pounds; and being ſo indebted, upon the 19th _ 


dungeon; 2. Fac. made the deed of gift abovementioned, being then of 
* 2 other goods poſſeſſed to the value of eighty pounds and 00 


joined, is good. 
9. Co. x10. I. Salk. 298. Dougl. 452, | — 


C-- 


none; and that it was made of fraud and covin betwixt Cookſon Har- 
nd the plaintiff, to deceive his creditors named; and how that Gook- 1. 
ſon notwithſtanding the deed of gift, uſed and occupied all the goods ADER, 
during his life; and that adminiſtration, after his death, was com- 
— to the defendant. 

The plaintiff replies, That the defendant had aſſets in his hand 
to ſatisfy the debts demanded, and that the deed of gift was made 
upon good conſideration, &c. whereupon they were at iſſue, 


At Huntington affizes CoKE refuſed to try it, becauſe the iſſue was An iſſue refuſed | 
not well joined, and @ repleader was ordered; upon which the defen- dn 
dant pleaded ut ſupra, and the plaintiff demurred: ; ins not well joined. 

FixsT, Becauſe the defendant had not ayerred in his bar, that the Averment. 
debts due were unpaid to the creditors named. | 2 Saund. 50. 


1. Lev. 261. 1. Sid. 404. 1. Salk. 312. Andr. 340. 


SECONDLY, Becauſe he did not ſhew that the debts to the ſuppoſ- plea of no aſſeta 
ed creditors were due by ſpecialty; for otherwiſe the matter of r muſt 
his plea is not good; becauſe the defendant cannot plead ſuch a Pew that the 
plea but to excuſe himſelf of a deva/tavit, which could not be in this by — due 
caſe; for an adminiſtrator is not liable to debts, if they be not upon 7 


1 gem 

- 3 Lev. 57. Cro. Car. 363. Co. Ent. 146. 1. Saund. 329. 333. 2. Saund. 49. Stra. 407. 1.8id. 33s 

ch 404. 3. Mod. 115. 5 Com. Dig. 253. | g 

* TairDLY, The defendant ſuppoſed it would be a devaſtavit in Taking a de- 

Ne him, if he ſhould deliver the goods to the plaintiff which were con- — — 

e tined in the deed of gift, which is not ſo; for thoſe in the plaintiff's 1 * 

ad hands are liable to the creditors, as an executor de fon tort demeſne, if makes an e. 
the deed of gift be fraudulent. lor de fon tort, 


Dyer, 166. Richardſon, 391. 2 Term Rep. 588. 594. 
 FourTHLy, It may be, the creditors will never ſue for their debts, Adminiſtrator 
jen, nd then the defendant might thereby juſtify the detainer of the goods et retain 


for for ever ; which would be inconvenient. —_— 
. are due, and no aſſets ultra. 2. Jones, 23. 3, Burr, 1380. 
le FirTHLY, The defendant is not ſuch a perſon as is enabled by the praudulent gifts 
ſtatute of 13. Eliz. c. 5. to plead that plea ; for the ſtatute makes are only void 
the deed void as againſt the creditors, but not againſt the party him- — 1 | 


ſelf, his executor or adminiſtrators ; for againſt them it remains a 3 
good deed. | _ againſtthepar- 


ties chemſelves or their repreſentatives. 2 And. 172. Yelv. 196. Shep. Touch. 66. 


lt was therefore adjudged for the plaintiff, 


Farmor againſt Hunt. ca 4. 


RESPASS for chaſing the plaintiff's cattle in ſuch a cloſe. The lordef 4 
L The defendant juſtifies as damage feſant in his freehold. The manor cannot 
Pantiff replies; and ſhews a grant of common in the common in the juſtify driving 

© WHERE, by the defendant to the plaintiff (but ſaith not hic in curis fon? _— 
Mats); and afterwards the defendant erected a reck of corn there; — | 


that the plaintiff put in his cattle to@ſe his common, and the de- has erected on 
endant chaſed them. the common. / 


Yelv. 201. 1. Com. Dig. 435. 
And 


BEI SASR 


E 
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FarxMoR Andi it was reſolved by THE CouRT, that the defendant even; 
Aen. reek of corn upon the land where the plaintiff we right x Fre — 
| though the plaintifP's cattle eat the corn, yet the c "oh of the — 
is not s for then it would be in his power to defeat his own 
t by diminiſhin = plaintiffs common, which he _ not to 
o; for the plaintiff s cattle are without reſtraint to ra e the 
whole place; and the wrong firſt beginning on the defen 
who was the grantor, he ſhall never take advantage — 1 the 
treſpaſs done to him by the plaintift. c 


But becauſe the plaintiff did not ſhew to THE Court the anger 


—— 


The grant of z 


common muſt ture of grant, which is the yu__ of 'his title Judgment was 
be pleaded with yen againſt him. 


125 7 613. 673. 372. 10. Co. 92. Co. Lit. 356. ele. 201. 1. Vezey, 587. Salk. 566 


END Cat 5. Hampton again/t Courtney. 


Bail entered th | pn brought to reverſe a judgment in an action of debt, 

— 8 where bail being entered for the defendant, "_ was given 

for the jd . for the plaintiff. 

— The error aſſigned was, That the entry of the bail was pan 
| executionis, in adjudicatione executionis; ſo as it was entered for the 
1. Bulſt, 107. execution only, and not for the judgment; whereas it ought to have 

Latch. 182. been, ſub pænd condemnationis : and. thereupon the Court was * 


Doogl 1247 tohave the bail diſcharged. 
| Sed non allecatur ; for the bail, being once taken, ſtands as well 
for the judgment as for the execution; and they ordered it ſhould be 
amended, and made to be, ſub pend executionis judicit, as well as for 
the exec ution. 
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Sir Thomas Fleming, Knt. Chief Juſtice. 


Sir Edward Fenner, Ant. | 
Sir Chriſtopher Yelverton, Kt. 
Sir David Williams, Xnt. 8 0 Juſtices. 
Sir John Croke, Knt. 2» 


Sir Henry Hobart, Kt. Attorney General. 
Sir Francis Bacon, Knt. Solicitor General. 


———— — 
Bend again/t Hayne and his Wife. | Carr 1. 


ASSUMPSIT. Whereas one William Havert was indebted to A promiſe by 
him in ſixty pounds, which he had lent to the ſaid Willtam, and an executor, in 
being ſo indebted, he made the wife of Edward Payne his executrix, conſideration of 
and intreated her to pay that debt, and died ; and ſhe proved the will, J bir, fa. wy 

tt prætextu teſtamenti prædicti fuit poſſeſſinata of a leaſe for er. of gebt due by the 
ſuch a houſe; and in conſideration that the plaintiff ſhould not ſue teſtator, will 
nor moleſt her (being executrix) for this money, and would give to ſupport an of- 
her a quarter's day, viz. unto Michaelmas next following, ſhe pro- 4 a 1 
ur to pay it, &c, Upon non afſumpſit pleaded, it was found for peg. 294. 

tie plaintiff, 


| : 8 | WWW 
But it v ͤ/as moved in arreſt of judgment, That the action lay not Moo. 85 2 * 


2aluit the executrix; for the debt being upon a contract, and no Cro. Eliz. 643. 
cial promiſe, no action lies againſt the executrix. Alſo, it is not 7+ Roll. Ab. 26. 
prerred that ſhe had aſſets in her hands; and there is not any cauſe of " —— 3 
onſderation to make that promiſe, And although it be alledged, 138. 241. * 
ut ſhe was poſſeſſed of that term prætextu te/tamenti, yet it doth not Cowp. 289. 
dereupon follow that ſhe had Je for ſhe might have it in ſatisfac- 

on of debts which ſhe had paid, or is chargeable for debts upon ſpe- 

ty more than that comes to. 


But, notwithſtanding, without much argument, it was adjudged 
the plaintiff; for the loan implies a promiſe, and the executrix is 
urgeable therewith: and this action is grounded upon her promiſe ; 
1d being alledged that ſhe had the term, it ſhall be intended that ſhe 
ud it as aſſets 3 and his forbearance of ſuit, and her having aſſets, are 
be cauſes of this action. Wherefore it was adjudged for the plain- 


Sar > Law- 
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Casr 2. | Lawrence againſt Johns. 


1 EB T upon an obligation of one thouſand marks, conditi 
conditioned to WHEREAS he was preſented to the church of Serethon i 
reſign a bene. the iſſe of Ec, that if he reſigned the benefice within a many 
fice on requeſt, after requeſt made to him, viz. at the parſonage-houſe of Strethan, 


made at the 


| parſonage, the that then, &c. | 
place of reque The defendant pleads, © non reguiſtvit;“ and it was found inf 
may be allcdged him, and judgment given for the plaintift. A writ of error » 


under a videlicet . 
Ante, 248. Was brought: and it was aſſigned, 


Jones, 220. Fixsr, That the plaintiff aledgeth a requeſt, viz. at the pala. 
age- houſe of Stretham ; whereas it, being the place of requeſt, ought 
to have been alledged preciſely, and not under a viz, &c.— Sed unn a. 
kcatur ; for that is the uſual courſe. 


On a requeſt al- SECONDLY, Beeauſe a requeſt is alledged, and it is not ſhewn tht 
__ 9" ag he gave notice of the time of the requeſt to the party, or that the 

3 1 and party was preſent.— Sed non allbeutur; for being alledged to be mat 
at the place, it to him at the (ame place, it is to be intended he was preſent then; 
ſhall be intend- and being found preciſely to have been made, therein is included thy 


ed hat hehad he was preſent, and had ſufficient notice given him: otherwiſe te 


1 ought not to find the requeſt. 
FVenire facias. THIRDLY, Becauſe the wenire facias was de Stretham; it not bv 
Ante, 263. ing named as a village or bamlet, but rather as a pariſh, —Sed nun alk 
catur; for the parſonage-houſe of Stretham is intended to be a yi. 
lage, and a pariſh and village are intended all one, if-the contrary be 
not thewn. 
A bond of re- FouRTHLY, It was moved, That the bond was made for ſimon, 
ſignation is not it being to compel him to refign.—Sed non allacatur; for it is na 
— ſimony, but good policy to tie him to reſign; and if it were, it but 
material (a). — Wherefore the judgment was affirmed. 
Cro. Car. 180. 1. Roll Abr. 417. Lit. Rep. 135. Hutt. 111. Raym. 175. 3. Bac. Abt 7%. 


1. Vern. 411. Ambler's Rep. 268. 1. Brown's Caſ Ch. 98. and Deſney v. Fytche, Cunningham! 
Law of Simony, ; 


(a) Becauſe, the condition not appear- poſes. Ante, 249. Moor, 64. 158 Hi 
ing ſimoniacal, it was not averred that 110. 1. Leon. 73. 
the bond was given for ſimoniacal purpo- | : 


Car 3. Holbrooke againf# Dogley. 
Michaelmas Term, 8. Fac. 1. Roll 232. 


If judgment be RROR of a judgment in ejectment againſt four, where one d 
l eva them was an infant, who appeared by his guardian. Upal 
.* tur," Where not guilty pleaded, the verdict was found for the plaintiff, and jul 
dants was an in- MENT WAS againſt them, quod capiantur. The error was aſſigned k 
fant, it is erro- that cauſe ; for no ſuch judgment ought to be given againſt an ini 
neous. nor ought it to be that he ſhould be impriſoned.—And it was ther 
PRs Ou 630. fore reverſed; although it was moved by DameorrT, that where 

r.Roll. ab.214. er armis is in any action againſt an infant (for that it was de ” tort 

8. Co. 61. b. meſne), there a cafiatur ſhall be the judgment againſt him. 


Co. Lit. 357. the opinion of THE COURT was otherwiſe ; wherefore it ws 
Briag-173- verſed. 


See 5. Will. and Mary, c. 12. by which the capiatur pro fine is taken 33)- 
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— 


| Lady Platt againſt Sleap. cu 4; 


1 JECTMENT of land in St, Alanin tried at the bar. Upon Performance . 
in not guilty pleaded, and opening the evidence for the plaintiff's a condition will 
tt title, theſe points aroſe ; A leaſe for years was made on condition determine a 


io be void upon payment of fixpence; the leſſee enters, and aſſigns his _ — 


"tereſt to a ſtranger, who is diſſeiſed; afterwards the leſſor paid the leſſee was 
the ſixpence accor ing to the proviſo : and it was holden for law, diſſeiſed by a 
that although the aſſignee was ouſted by a ſtranger, fo as the leſſor —— 

had but a right at the time of the payment, yet the payment was good 

enough to determine that leaſe; for the payment is a thing colla- 

SECONDLY, It was reſolved upon the evidence, where the huſband If a buſband be 
"this caſe had a term for years in his own right, and the inheritance png age _ 
afterwards deſcended to his wife, that coming to him in auter droit, riobt, and the 
ould not drown and extinguiſh the term for years which he had, inheritance de- 
ud was poſſeſſed of in his own right, and ſo he m_ well aſſign — 
yer or diſpoſe of this term at his pleaſure, notwithſtanding the deſcent „ mn 


K 


— 
2 


not merge by 


tha ff the inheritance to his wife; whereupon the jury found for the this deſcent in 
her Jantf, | | | autre droit 

| , Co. Lit. 338. b. Plowd. 418. 2. Bl. Com. 177. 
bes And upon this point in law the Court was afterwards moved to Motion in arreſt 
alk tay judgment. — Jus —_ 
Vt WILLIAMS faid, that upon better adviſement and conſideration of bx. ma of 4 
y be WW caſe, he conceived clearly, the huſband having the term in his Judge in point 


un right, and the inheritance deſcending to his wife (ſo as he had a c law. 
hol in her right), that the term was drowned, and could not be 
figned over. But the reſt of the Judges were of a contrary opini- 
; for this caſe is not like Barcebridge v. Cokes, Plowd. 418. 
ere the huſband had the fee and freehold in his own right, and the 
in the right of his wife. | 


Andhowever, if the counſel for the defendant had not been ſatis- Counſel muſt 
in the trial with the directions which the Court then gave the P!%Y.s pecial 
y they ſhould have prayed that the matter in law might have tisfied with the 
en found ſpecially ; for now the jury, having given a general direQion of the 
dic, they are thereby * and judgment ought to be Judge on a 


en according to the verdict ;. which was fo entered for the plain- trial at bar, 


Berisford againſt Preſs. Carr 5, 


I 
Upa 

jo ION FOR WORDS, © Mr. Berisford (innuendo the To accuſe a per- 
ed * plaintiff) hath ſpoken treaſon, and that I will prove.” n 
nf defendant pleaded, that he fpake other words; and traverſeth fanderous and © 
E 
e ed was found againſt him; and now moved in arreſt 5 c. * 


juigment, That theſe words are not actionable, for there is no , 
affirmation that the plaintiff is a traitor or had committed H\tton, 75. 


n; for than without queſtion the action would lie, a it un Mink, Mag. 
be | + Bulit, 148. 
3- Bulſt. 225. x. Com. Dig. 176. 1. Hawk. P. C. 38 


HR held 
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| Bzarsron» held by all the Court; for although the words be general, yetit is u 

2 —_— charging him with matter of "treaſon : but when he ſaith 

| & Thou haſt ſpoken treaſon, and that I will prove,” that is bur, 

miſpriſion ofthe words, in conceiving ſuch words to be treaſon, which 

peradventure are not; and it is not an expreſs charging him wi 

treaſon : and the words © that I will prove,” is quaſi by way af x. 

gument, which is not to be taken in ſo ill part as where he charget 

him to be a traitor. And a precedent was ſhewn- in this cout g 

Blanchford v. Atwood (a), where an action was brought for the 

words, «I will hang him, for he hath ſpoken treaſon.” Rut it wx 

anſwered, that that was not like to the caſe in queſtion ; for when 

he ſaith, „I will hang him, for he hath ſpoken treaſon,” there it is 

direct affirmative that he had ſpoken treaſon, for which he is to he 

hanged : but this is no preciſe affirmative, but is guaſt argumentatie, 

ſaying, viz. I will prove that which you have-ſpoken is treaſon," 

and if it be not ſo taken, it is not actionable z and when words a: 
doubtful, they ſhall be taken in mitiori ſenſu. 


YELVERTON and CROKE, Juſtices, were of that opinion, 


WIILIAus and FENNER conceived there was not any different 
betwixt the caſes, and that the words are actionable. 
FLEMING ſeemed to doubt. | 
Afterwards he, by the aſſent of the parties, conſented that july 
ment ſhould be entered for the plaintiff, and that he ſhould td 
twenty pounds for coſts and damages, and releaſe the reſidue; nl i 
it was done, the damages given by the jury being ſixty pounds. 
(=) Mich. 5. Jac. 1 Yelv. 107. 


Care 4. Jhorney's Caſe. 


In an indict-H \HORNEY was indicted upon the ſtatute of 8. HH, 6. c. g. 
ment, if it doth this manner: * InQuIsIT10 capt. apird SURFLET cram 4 
the . — « B. juſtic. pacis, fc. in partibus predict. per ſacramentum, E. 
22 = m—_ The exception was taken, Becauſe it doth not appear that d 9 
= — where the inquiſition was taken, is in partibus Hollandiæ, other 
which the grand the inquiſition is taken without authority; for in the county of L 
jury were re- coln are three diviſions, and three ſeveral commiſſions of the peat 
—_ the ſo as the one hath not to do with the other, viz. the parts of Hall 
bees Op the parts of K/teivin, and the parts of Linſey : and becauſe it wa 

OT. ſhewn that Surflet was in the parts of Holland, it was moved to be il 
7. Pulſt. 203. and a precedent thewn, in Trinity Term, 3. Fac, 1. Rall 43, wht 
5 6 47 137 one Heath was indicted in comitat, Eborum, in the Weſt Ridng, 
Dn ©. the words as here; and for this cauſe ruled to be ill, and ( 
2 Hawk. P. C. charged. ret 


314. 362. k a 
3. P And fo in this caſe held Cxokz, YELVERTON, and TI 
a. Io But WiLLIams, and FLEMING, Chief Fuftice, doubted; J 
Dougl. 749. 75a. length, upon view of the precedent, they agreed, that the 100k 
ment ſhould be diſcharged, if the record with the clerk of the pen 
was ſo; wherefore it was commanded that he ſhould bring ny 


* 
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«ord itſelfto. be viewed; for it was argued, that no other certiorari boy oma 


an 4 by N ad Av (af 5.4 5% f | d 
| F de awarded in this caſe : but if they, upon view of the record, . gan 

— A. a miſpriſion in the certificate, they ſhould cauſe it to be 22 
uch nended, K | | 4 * ns maybea 

vith | by the original record. 1. Sid, 155. 2 Hawk. P. C. 348. Dougl. 135. 
I 82 N 

xt oe a e 

, > Smith againſt Henry Skipwith. Ws 

leb Eafter Term, 8. Jac. a. Roll 153. "Cann. 
we | 


RROR of a judgment in the cemmon pleas. 


here . . » | ? 

11 The error aſſigned was (the Judgment being for the defen- If a warrant of 
oe), That there was not any warrant of attorney for the plaintiff ; fan 8 
tire d 2 certizrari being awarded, it was returned, that there was not the 1 r 


warrant of attorney in that Term wherein the action was com- it is not error. 
nced, and judgment given. $ 31522 7 ; — 6. 131. 
Whereupon there were two ſcire facias' ſued, and returned nibhil; . Bug., WY 
the record was marked, that it ſhould be reverſed, but the judg- Nay * 38. 
nt was not entered upon the roll; which the defendant in the writ 2. Mod. 77. 
error ſurmiſed to the Court, ut amicus Curiæ (for he could not Stra. 136. 348. 
al that there was warrant of attorney for another Term), and 7: Com Pig. 


ö . | 321. 443. | 
yed a new certiorari. 2. Bac, Ab. 205. 


Andit was held by ALL THE CouRT, that he might well have it; Dougl. 115. 
otherwiſe, by the falſe ſurmiſe of the want of an entry of a war 
at in one Term (where peradventure it is in another Term), it , 
ould be reverſed; and it is not material in what Term it is entered, 

it be entered at all, Wherefore it was granted, and commanded, 

t the entry of the record upon the reverſal ſhould be ſtayed until it 

s certified ; and thereupon the parties compounded. | 


See 4. & 5. Ann c. 16. Now by 25. time of putting in bail, ſhall depoſit the 
v Ill. c. 80. every attorney, at the minute of his warrantto defend, &c. 


Sallows again/? Aiabag l 8. 
Eafler Term, 8, Jac. 1. Roll 64. | | 


3 upon an obligation, conditioned to ſtand to the award On a ſubmiſſion 
of A. B. C. and D. of all actions and demands between them, to four, % as 

i the ſaid arbitrators, or any three or two of them, did make 2 5 

kid award under their hands and ſeals before ſuch a day. The ward under 

endant pleads, that neither they nor any three or two of them hands and ſealer, 

e anyawar\| or arbitrament. The plaintiff ſhews, that two of an award by 

n made an award under their — diz. that the defendant e 1 ey, 

ald pay to the plaintiff three pounds at ſuch a day, and that the it wasetler”- 

e ſhoyld releaſe to the other all actions and debts, except ob- their hand: only, 

21015 made for performance of former awards; and for non- is bad. 


nent of the ſaid three pounds he brought this action: where- Yelv. 2 
: Moor, 849. 
2. Roll. Rep. 243. 1. Bulſt. 110. Palm. 109. 112. 2, Mod. 77. Stra. 116. 


See 9. & 10. Will. 3. c. 13, 


upon 
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SaLLows upon it was demurred. The queſtion was, Whether this award — 
two is good ( becauſe the firſt part of the condition is, that all theſy, 
miſſion is to four, and not to three or two of them, which only come 
Moor, 849. under the & ſpas”)? —And ALL THE JUSTICES conceived it to je 
2 85 Aà2ood enough; for it is an explanation of the former part, and ab ur 
| as if it had been inſerted therein; for all ſhall be expounded togethe 
Poſt. 400. and to make one entire clauſe, and to ſhew how they ſhall have ther 
authorities. Vide 2. Rich. 3. fol. 18. 22. Edw. 25. & 26.— 
FIEMuIN C, C. J. doubted thereof; for he held, that « þo as,” in. 
plieth as much as that two only are neceſſary to put their hands 2d 

ſeals ; but all four ought to — the award. N 


ag 
GIKLING. 


Neglect of ar- THE FiRsT EXCEPTION was, Becauſe they did not make then. 

bitrators to take bitrament of all matters ſubmitted to them; but excepted, that they 

notice of ol! would not meddle with former awards and former bonds; and whe 

3 arbitrators do not make their award of all things ſubmitted to then, 

pleaded in bar. but refuſe to meddle with part, it is a void arbitrament, as 4. Elz 
Dyer. 5 216. 


If an award be But it was then anſwered, If the defendant would take ad 
of all matters thereby, that the arbitrators refuſed to intermeddle with any maten 
except obliga= ſubmitted to them, he ought to have ſhewn it by way of bar, tha 
e U ſuch things were ſubmitted and notified to them, and that they di 
5 25 een + not make any award concerning them, otherwiſe the Court ſha'l not 
the bonds ſhall intend that they had notice of any ſuch matters: and although they 
remain in force. excepted that they would not meddle with any bonds for the perfor: 
Boe? 22% mance of former arbitraments, non conſtat that there were any boni 
* becauſe it is in the generality : and ſo is Baſpole's Caſe, 8. Co. gb. 1 
Dyer, 216. —ALL THE JUSTICES, except FLEMING, were of this opinion; 
| Hard. 45. but he doubted thereof, becauſe they excepted them in their award; 
” pong and it is not to be intended that they would have excepted them, un- 
| Hob. 49. leſs there had been ſuch : but for another reaſon he conceived it to be 
3. Co. 98. well enough; for their awardſtherein is, they awarded, that they u. 
1, Saund. 32. cepted Ec. which is as much as to ſay, they awarded that they ſhoul 
ſtand in their force, which is a good award. Wherefore it was a 
; | judged for the plaintiff, Vide 2. Rich. 3. 18. Hen. and 22. Edu. 4 


pl. 25, pl. 26, pl. 27. 


Nor. A writ of error was brought upon this judgment in th t 
exchequer chamber; and this point was 2 for error: but it an e 
reſolved to be well enough; for the words ſubſequent explain it that p 
it may be made by two or three of them; but becauſe it was (hem b 
that the arbitrament was under their hands, and doth not ſay unk . 


Paſt. 362. their hands and ſeals, for this cauſe it was reverſed. 
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Love againſt Napleſden. | | Carr g. 


d 

0 | 

ones ROHIBITION. Whereas one Richard Bent was ſeiſed in fee A legacy be- 

9 be of certain lands in D. and poſſeſſed of a leaſe for years of queathed out of 

wel ſands in D. for divers years vet to come; and deviſed all his lands _—_ 11 of 4 

de, and leaſes to Thomas his ſon and heir, whom he made executor, freehold lands, 

ther excepting twenty pounds per annum for ſeven years, to be em- may be ſued for 

1 loved in this manner, viz. a hundred pounds to his daughter in the ſpiritual 

=" Elizabeth, to be paid within five years, and thirty pounds to his OE OR 

Und duchter Mary within ſeven years; and in the year 1600 died. and the deviſes 
Thmas entered, and took the profits as well of the one as of the of the freehold 
other, for the ſeven years, and died; and made Mary his wife, die before pay- 

was now wife to the defendant, his executrix, and left aſſets to her: Poſt. 36 

the whereupon the ſaid Mary the younger daughter ſued her for that lega- —_ = 

w- cy of thirty pounds. | PE: F. N. B. 44. 

Els And now they brought & prohibition, ſurmiſing, that this legacy > Abr. 


being out of the profits of land, no ſuit could be in the eccleſiaſtical Palm. 120. 
court for it. | | Popgh. 58. 
£ | EZ Cro. Car. 16. 
But in regard it was a mere perſonal legacy, although it is to be 2. Keb 5. 


itis therefore reaſon ſhe ſhould have her remedy in the fpiritual court: . Ray. 86. 
3. Bac. Abr. 489. 


Cowp. 424. 


SFZ SF AA 


Eliz. 164. 


1 (2) But now, by 4. Ann. c. 16.1. 27. the „ and adminiſtrators of every 
1 adions of account may be brought againſt guardian, bailiff, and receiver, &c. 8 
I Mackaley's Caſe. ; Case 10, 
oul WP JOHN MURRAY, Fohn Mackaley, and John Engliſh, were To kill an of. 
indicted at Newgate ſeſſions, for the murder of one Fells, ſerjeant cer who is exe- 


of the mace in London. cuting 28 
Or a magi rate 


The indictment was ſpecial, ſhewing the cuſton of Landon for whois preſerv- 
any ſerjeant to arreſt after a plaint entered in any of the courts of ig the peace, 
the Compters; and that one Radford cauſed a plaint of debt to be + Ing — ue, 
entered in the Compter of Moodſireet againſt Sir John Murray, and ſumes mall 
procured the ſaid Fells to arreſt him; who 18 Noveniber, 8. Fac. 1. notwithſtand- 
between five and fix of the clock at night, being Sunday, within ing there be er- 
Ludgate, came to Sir John Murray, and claſping him about the mid- 3 
de, ſaid, © I arreſt you inthe king's name, at the ſuit of Robert Rad- reſt be made in 
© ford, for ſuch a debt,“ having his mac? at his back, but did not the night. 
ſh:wit; and there were three other officers to aſſiſt him, but none 5 C 9 Co. 6r. 
of them had — weapon: and Murray and he falling down together, b,—65. b. 
the ſaid Sir John Murray called to the others, being his ſervants, and 
laid, Draw, rogues ;”” and the faid Mactaley and Engliſh drew 
their weapons; and the ſaid Muctaley thruſt the ſaid Fells with his 


lword, giving him a wound, whereof he inſtantly died. 


* 
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Macxaxzr's All this matter being found by ſpecial verdict (which was in 
| Cart, no more than the ne Tome bat with the — — of theſe — 
of fact), ALL THE JUSTICES or ENGLAND met ſeveral times x 
Serjeant's Inn by the king's ſpecial commandment, and at three ſe. 
veral days au counſel, as well for the priſoners, as alſo for the 
ci . concerned all the arreſts in London), it being pretended 
that ſuch a cuſtom was not good; and that the arreſt in the night, 
and without ſhewing of the mace, was not good, and other like ex. 
r taken to the indictment. But after great deliberation it was 
reſolved, that the indictment was good, and that the cuſtom wi; 
good, and that the offence was murder. 


And now at the ſeſſions after the Term, Coke, Chief Fuflice of 
the common pleas, delivered the cauſes of their reſolutions, vnn. 
They all reſolved, nullo contradicente;— That if any ſheriff, under. 
ſheriff, ſerjeant or officer, who hath execution of proceſs, be lain in 
| doing his / man it is murder in him who kills him, although there v 
(a) 9. Co. 68 2.not any former malice betwixt them; for the executing of proceſ 
Cro. Car. 183. js the life of the law: and therefore he who kills him thall loſe his 
3-lnſt.52 life ; for that offence is contra poteſtatem regis et legis ; and thereforein 
ſuch caſe there needs not any inquiry of malice (a). 
The law is the ſame, if any juſtice of peace, conſtable, or any 
| other officer, or any who comes with them in their aſſiſtance, for 
the preſervation of the peace, be ſlain in executing their office; it is 
(3) 9. Co.68.a.murder (5). 
So if a watchman be killed in ſtaying night-walkers, it is mur- 
(-) 3. Inſt. 52. der (c). | 
4. Co. 44. a. Sum. 45. | 
THEY RESOLVED ALso, that if there be error in awarding of pro- 
. ceſs, or in the miſtake of one proceſs for another, and an officer be 
ſlain in the execution thereof, the defendant ſhall not have the advar- 
tage of ſuch error, no more than a ſheriff, who ſuffers a priſoner to 
eſcape, ſhall take advantage of any error thereby. But the reſiſting 
of an officer, when he comes to make an arreſt in the king's name, 
6% 6. Co 54.2. 18 murder (4). | | 
Cro. Car. 371. Jenk. Cen. 291 10. Co. 76. Latch. 223. 2. Roll. 493. Sum. 46. Ante, ; 
Moor, 767. 2. Bulſt. 65. Godb. 403. Sav. 63. Cro. Eliz 164. 1. Hawk. P. C. 128. 
| Ix WAS LIKEWISE RESOLVED, that the arreſt made in the night, 
(s) 9. Co. 88. a · and alſo upon the Sunday (e), was good. 
- AND LASTLY, they all held, that when an officer is lain, 2s in 
| the caſe abovementioned, there needs not a ſpecial indictment 
—— - re- upon all the matter to be drawn, as in this caſe was done (f), 
* 3 4 but a general indictment, that ſuch a party ex malitid ſua preg 
tatd percuſſit, &c. And although there be not proof made of any 
2 malice, yet the indictment is good ; for the law preſume 
ice. . 
JopGMENT was therefore given accordingly, and Mackaley ws 
executed. iN 
e) But now, by 29. Car. 2.c. J. if But by 5. Ann. e 9. f 3. an eſcape w 
ad 7 ſhall 2 2 execute any Lager rant 4 be 2 5 Sunday. 5 


ceſs, except for treaſon, felony, or breach Salk, 78. 6 Mod. 96. 8. Mod. be 
of the peace, it ſhall be void to all intents. 10. Mod. 111. 346. Barnes, 1). 138. 


- | | Trinity 


* 
1 
1 


-—o—_—— 
9. Jac. 1. In the King's Bench. | 
dir Thomas Fleming, Knt. Chief Fuſtice. - 

Sir Chriſtopher Velverton, Rt.. 

Sir David Williams, Knt. © Juſtices. 

Sir John Croke, Knt. | 

Sir Henry Hobart, Knt. Attorney General. 

Sir Francis Bacon, Kut. Solicitor General. 

Briſcoe againſt King. Cast 1. 
EBT on a bond, conditioned for the performance of all cove- If 4. infeoff B. 


N . . witha PRov1S0, 
nants, payments, articles, and agreements, compriſed in ſuch ten e 


adeed, dated, &c. Kg of money at 
The defendant ſhews, that the deed was a deed of feoffment, ſuch a day the 
wherein was contained, that he, for one hundred and ten pounds, deed ſhould be 
had enfeoffed the plaintiff in ſuch land, with a PRov1s0, that if he „ Banco 
the defendant paid ſuch ſums at ſuch a day, the feoffment ſhould be and covenants 
yoid, and he might re-enter; with covenants to fave harmleſs from to ſave B. harm- 


incumbrances, and to make further aſſurance : and that he perform- —_— _ 
ed all the covenants, articles and agreements on his part to be per- make further 


formed. _ aſſurance, and 
The plaintiff aſſigns the breach, Becauſe he did not pay ſuch ſums afterwards en- 
at ſuch days according to the proviſo. And it was thereupon ws —_ a bond 
demurred. | | 3 
YELVERTON moved, that in regard the defendant is obliged to « all the cove- 
perform the payments, articles andagreements in the deed mentioned, © nants, pay- 
and there is not any payment mentioned but what is mentioned in the,, e articles 


proviſo, therefore he was obliged to perform that. * * 


But it was thereto anſwered, and fo reſolved by THE CouRT, deed; yet the 


”% . -. - bond is not for- 
that foraſmuch as there is not any covenant to pay that ſum, it is a ſeited by the 


my in advantage of the feoffor, that if he paid the money, he non- payment 
ſhould have again his land: and it is in his election to pay the money, of the money at 
or to loſe the land, which is a ſufficient loſs to him; therefore the the day; for 


we | / there is no co- 
condition of the bond doth not extend thereto, but extends to per- venuny ie-the 


form the other covenants, as the covenant to fave harmleſs from in- deed « pay 
cumbrances, and to fave harmleſs from rents and arrearages of rents, © money ;” and 
which are the payments intended. Wherefore it was reſolved againſt the word © ye 
8 . . | | | men 
the plaintiff for this point. | Cn babe 
neumbrances of rent arrear, &c. S. C. Velv. 206. S. C. 1. Brownl. 113. 8. C. 1. Bulſt. x56. 
2, Mod. 37. 2. Lev. 116, I, Lutw. 609. 10. Mod. 227. Gilb. Eq. Rep. 43 3. Keb 454. 450. 
1. Bac. Abr. 529. | 4 


But in reſpect if judgment ſhould be entered he ſhould loſe his Leave to diſcon- 


bond, they gave day to adviſe until the next Term, that in the inte- ue after judge | 
2p 15h F nent on demur- 
the parties might compound. | rer. 
- Ante, 56. Poſt. 488.— Barnes, 169. Ld Ray. 856. 2. Bl. Rep. 815. 


8 Roſſe again/? Fn Cast 2. 

9 PSLIT. Whereas the plaintiff, at the defendant's requeſt, To an umi 
was obliged by recognizance for the defendant's appearing be- for non-appear- _ 

5 ance to a recog- 
"2ance at the next aſſizes, a plea that a certiorari was obtained (which muſt alledge that it was actu- 
N and ſtate the place where the aſſizes was held) is bad; for although the certiorariremov- 
recognizance, it did not diſcharge the obligation to appear. | ; 
fore 


= 


>> w © «6 - 


5 6” 


7 


and it ried with the defendant Peter Poore in the year 1603 ; and because f 
2 to at Michaelmas 1597, there was twenty pounds arrear, and not paid T 
— #05” to the ſaid Peter and Mary his wife, for the rent fo arrear the ſaid hu t 

. Roll. Ab. 66. band diſtrained, and avows. c 
151. | The plaintiff pleaded the ſtatute of uſury ; and found againſt hin, b 
Seer 135. and adjudged for the defendant. | 

oor, 887. , a tt 
Yelv. 9. A writ of error being brought, THE FIRST ERROR aſſigned wi t 
+ Hob. 208. Becauſe this rent granted to one and his heirs during his life and two 


. 


and the lives of 


* 
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Ross fore the Juſtices of the gaol - delivery at the next aſſizes in the cou. 
againf ty of Suffolk, that the defendant aſſumed to ſave him harmleſs from 
tthat recognizance, &c.; and the defendant had not appeared at the 

8. C. Yelv. 209. aſſizes holden ſuch a day at Bury, whereby, &c. | 


1. Bulſt. x56. N The defendant pleaded, and after the recognizance, and befor: 
yo —— F. C. the next aſſizes, he obtained a certiorari out of the king's bench, d. 
—_ rected to the Juſtices of gaol-delivery for the ſaid county; and tha 
; afterwards, viz. on the 10th March anna oftavo ſupradict. at the aflize 
holden for the county of Suffolt, this writ was delivered (a) to hn 
3 Coke and WILLIAMS, Juſtices of aſſixes there, and wx; 

allowed. 


x. Hawk. P. C. Tt was thereupon demurred: and, upon motion, the plea was re. 

258. ſolved to be ill, as well for the matter as manner thereof; for although 

418. © the certiorari removed the recognizance, yet that doth not excuſe 

4. Bac. Ab. 675. him of his appearance, but he gw to have appeared, and procured 

679. 695. his appearance to have been recorded, and for his non-appearance his 
promiſe is broken. Alfo, for the manner, it is not good, becauſe it 
is not alledged that he delivered the writ at the next aſſizes, and then 
the en es thereof is not material; there is not alſo any place al. 
ledged where he delivered the writ, and that is iſſuable; for it is fad 
he Jelivered it at the aſſizes holden for the county of Suffolk, but 
where thoſe aſſizes were holden non con/tat, Wherefore it was ad. 
judged for the plaintiff. 


(a) See 21. Jac. 1. c. 8. f. 7. 8. & 9. Will. 3. c. 33. ſ. 2. 5. Geo. 2. c. 19. 


Casr 3. Bowles againſt Poore. 


Hilary Term, 7. Fac. 1. Roll 1730. in C B.; and Michaelmas Term, 
8. Fac. 1. Roll 384. in B. R. 


A rent charge VOWRY ; for that one James Strangeways was ſeiſed in fee 
granted toaman and granted a rent-charge of twenty pounds a year to Millan 
during bis ie Rabanks, to him and his heirs during life life, and the lives of Mary 


his wife and of Dorothy and Mary his daughters; and that Millan 
three others, is Rabanks died in the year 1596, Mary being his daughter, who mr. 


— Oo. Others, is not deſcendible to the heir, nor ſhall the heir be occupan 
Lit. 41. b. fis. thereof.— But ALL THE Cour held theſe limitations to be 8 
2. Bac. Ab. 497. enough; and that the heir ſhall have his rent as a party ſpecially no- 
4. Bac. Ab. 96. minated, and as heir by deſcent, although it be not properly an eſtate 
deſcendible (a). Vide Litt. 168. 189. 19. Edw. 3. Account, 


236. Dyer, 233. and 16. Eliz. Dyer, 11. Hen. 4. pl. 2. 
Alcaſe to 4, _ SECONDLY, It was alledged that the eſtate being limited to -' 
for his own life, for his own and the lives of two others, his own life includes as mt 
and the lives of as the lives of the others; and therefore void for the lives 
two others, is gthers.—Sed non allocatur. | | 


: 4 s | . 40. [). 
5. Co. 13. a. Co. Lit. 41. b. (a) Sce 29. Car, 2. c. 3. ſ. 12, — Geo > HKD), 


Z PEN HASY HS O&F 


R F 2 383 


in 
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RDLY, It was moved, that the avec ſuppoling twenty Bowes - 
** to be in arrear, and not paid to the bid” Peer . and hy are” 
wife, whereupon he diſtrained, &c. was not good, becauſe it appears bonn. 
it cannot be due to the huſband, but only to the wife dum ſola fuit (a), An avowry by 
he not being married to him until March 1603.— But that was held — wife 
to be but matter of form; for the avowry being for rent arrear, to ſay the 1 
that it was arrear to him and his wife, is but ſurpluſage ; and the iſſue before the co- 
being taken upon a collateral matter, and the verdict found thereup- verture. 
ſhall be adjudged according to the verdict : and although he Co, Lit. 41. 


om it _— ny 
doth not ſay adhuc d retro exiſtit, it was well enough in ſubſtance (6). J, Co. 23. 
Wherefore the judgment was affirmed, N 1222 
(a) See 32. Hen. 8. c. 37. 11. Geo. 2. c. 19. f. 22. and 4. Ann. c. 16. 1. Bulſt. 1333. 
Ante, 251. Poſt. 315. | 4-Bac. Ab 391. 
Eliz. Bradley againſt Banks. Cara © 


| . Michaelmas Term, 8. Fac. 1. Roll 407. 
PPEAL of the death of her huſband ; for that the defendant Toan appeal of 

A aſſaulted her huſband (not having any weapon drawn, or 3 4 

riking), and ſtabbing him, of which thruſt he inſtantly died. — 70.2 and 70 
The defendant — that he was indicted before ſuch a Juſtice of cviiry of > ra 
* in the county of York, and convicted, and after felony and a 
prayed his clergy ; and further, to the felony and murder aforeſaid he 2 2 s 
pleaded not guilty. And hereupon the plaintiff demurred, and now 1 
alledged for cauſe, Fix sr, That the appeal is brought of man- 117 Bulſt. 
laughter, and he defends feloniam et murdrum ; and quoad the felony 8. C. Yelv. 204. 


- and murder aforeſaid, in the concluſion of his plea, pleaded not 4 Co. 96. 


ouilty ; whereas no murder is mentioned in the declaration, and . 
therefore he ought to have defended ſelaniam et homicidium; and con- 128 3 N 
cluded to them, and not to the murder. — Sed non allacatur for al- 2. 3 | 
though he pleaded to the felony and murder aforeſaid, yet that refers 284. 535. 
to the declaration, wherein there not being ex malitid precogitatd, it is 
but homicide, 7 * 
SECONDLY, That the conviction was not lawful, becauſe the 28 
indictment was, that he ſtabbed him, having no weapon drawn, © . aral n 
nor ſtriking him, and ſo killed him contra formam: fatuti ; whereas concluding con- 
there is not any ſtatute which prohibits it, but only taketh away the ps e 5 
clergy from ſuch offender; and the verdict. finding that he was Hale, 468 
guilty of the homicide againſt the ſtatute, is .not good for that Allen, 47, 
teaſon.— Sed non allocatur ; for the indictment being framed upon 1 Hawk. P. C. 


the ſtatut b thei ict i 116. 
=" e, the concluſion is gooc, and their verdict is purſuant 3: Bar. Abies. 


But it was then moved for the defendant, that this appeal is diſ- If the hi, is 
continued, becauſe the writ of appeal was returnable Quinden. Mi- noc ted on the 
chaelis, which was the 16th Ob. ; and the capias ought to be wy _ he 
awarded the ſame day, and to be freſhly proſecuted : and the capias is returnathe it 
bare date the 23d Oc iob. returnable Oab. Hillarii; all which was en- is a diſcontinu- 
tered upon the roll ; ſo ſeven days omitted betwixt the return of the te. 
writ of appeal and the awarding the capias, therefore a manifeſt Yelv. 20g. 


diſcontinuance. But it was thereto anſwered at the bar, that being In ry _ * : 


6. Mod. 268. 287. alk, 51. Ld. Ray. 1061. f. Com. Dig. 178. 3. Bac. Abr. 373. ee 
3, Hawk, P. C 280. 424, 325, 426. obſervations on this part of the caſe, and Mr. Butler's note, 
Lit. 325. a. as to diſcontinuances in general. | all 
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Banter all in one Term (which is but one day in law) it is not material: al, 
en the appearance of the party aids that diſcontinuance.— But ar, 
CRT KY r 

THE CouRT reſolved the contrary, that it is a diſcontinuance: 

for when a proceſs is returned in an appeal, there ought ano- 

ther inſtantly to iſſue, and no mean day betwixt ; for then it is 

a ceſſation of the proſecution, and abſolutely diſcontinued; and x 

l diſcontinuance was never aided by the appearance or eading of 

{a} Scdvide the parties. Vide . Hen. 5. pl, 2. Stamford 1. (a). But a mi. 

Poſt.z11.contre. continuance of proceſs (as where one proceſs is awarded for another, 

5. Co. 45 or miſ-returned) may be well aided by the appearance of the parties. 
Co. Lit. 325- Wherefore ALL THE COURT refolved for the defendant, that it was 

rac 1. 11. à difcontinuance ; and he was diſcharged. # IE | 

Show. 319. and fee 2. Hawk. P. C. 42), 428. 


Lars. Level againſt Hall. 


Todebtonbond, EBT upon an obligation. The defendant pleaded, that the 
a-plea of judg- plaintiff brought another action upon the ſame bond in L. 
— — don, and that the defendant had thereto pleaded non ef? faftum ; and 
—— zie that the jury found it was not his deed. The entry upon the 
eat fine die, in- verdict there was, that the defendant ſhould recover damages againſt 
ſtead of #ibil the plaintiff, “ et gudd eat inde ſine die, &c.”* but no judgment, © guid 
capiat per breve. « querens pihil capiat per breve;” fo there was not any judgment 2 
Brownl. 81. to bar him in another ſuit.— Therefore THE CouRT held that the 
x. Mod. 20. plea was inſufficient. 


Co. Lit. 363- 
$. Co. 68. 4. Bac. Abr. 116, 117. 
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Sir David Williams, Kut. | > Puſtices. 
Sir John Croke, t. 


Sir Henry Hobart, Knt. Attorney General. 
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John Baſpoole againſt William Freeman. = Care 2 
Trinity Term, 8. Fac. 1. Roll 1222. in B. R. Eaſter Term, 7. pres 


Fac. 1. Roll 246. in a 6. 1 60 2 "a 2 ; 
EBT upon an obligation of twenty-five pounds, dat or the other is 
D April, 6. Fac. conditioned to . the award of . Francis — pe 
3cobald, of all cauſes and controverſies betwixt them, ſo as the award. Ante, 200. 
be made under his hand, and ſealed before the Feaſt of Saint Bar- 1. gaund: 327; 
thelomew following. The defendant pleaded nullum fecit arbitrium, Oro. Eliz. 904. 
The plaintiff ſhews that after the bond, and before the faid Feaſt, Hob. 49. 
viz, 25th June, 5. Fac. the arbitrator accepted ſuper ſe onus arbitru 
de et ſuper premiſſa apud Lond. in parochia et wardd, c. et per 
puddam ſuum ſcriptum arbitru ſuctum et deliberatum utrigue par- 
liun, under his hand and ſeal, ordinavit, &c. prout in the printed 
book. The error aſſigned was, In the matter in law.—But THE - 
CourT, without argument, adjudged, that the award was good, for 
the reaſon ſhewn in the printed book (a); and would not hear any 
lurther argument concerning it. EEE f | 


But then two other exceptions were taken; whereof one ex- In pleading chat 
ception was taken in the common pleas. FIRST, For that it is an tot 
pleaded that the 25th June, 6. Fur. 1. the arbitrator king oper + TS 


"A" n N made and de- 
onus arbitrit you criptum ſuum, under his hand and ſeal, teck the « livered under 
ſame day, ordere 


and awarded, &c.; but he doth not ſhew- upon “ his hand aud 
what day and at what place the award was delivered to the parties, ſeal, dated on 


for that is iſſuable; and if it were not delivered to them before the ws es Sf 


day, it is void. — But ALL THE Cour held, that it is good enough; Kc.“ it ſhall 
for when it is alledged, that ſuch a day, year, and place, per ſerip- be intended to 
tum ſuum — et deliberatum to the parties he awarded, &c. it is to — 
be intended to be made and delivered alſo at the ſame day; and. it the ſame day. 
1s as good as if it had been ſaid, ad tunc et ibidem factum et delibera: Ante, 264. 
tun. a Poſt. 287. 363. 
(a) The award was, That whereas a therefore it was awarded, that the ſaid 378. 
ſuit was depending between the ſaid Fobn Jubn Baſpoole ſhould pay to the ſaid Wil. | 
Baſpoole and William Freeman for a debt liam Freeman, in conſideration of the ſaid 
due by William Balpoole, father of the ſaid debt long due, and for his great coſts in 
Jobn Baſpoole, deceaſed, to Robert Free- that part ſuſtained, the ſum of twwentys = 
nan, father of the ſaid William Freeman, two pounds. The objection was, That the 
deceaſed, which juſt debt was tw award was for the benefit of one party on- 
4, to be paid by ſeyen years then paſt ly —But Taz Covxr reſolved, that the 
to the ſaid Robert Freeman, and now due award is as well of the one part as the 
2 liam Freeman, as his ſather; which other; for the one receives money, and 
bt the laid Fobn Baſpoole, pro bona conſe the other is diſcharged of his debt and of 
ctrat. promiſed to pay to the ſaid Willi- his promiſe to pay it, See g. Co. 98. 
, 25 upon good proof appeared; and 
1 A SECOND 


— 
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" BasrooLE A StconD EXCEPTION was taken, Becauſe the arbitrament wa 
Teint for ſuch a debt then in controverſy, which is at the time of 
Fxzenan. the arbitrament made, which was after the ſubmiſſion; and it i 
_> ome not ſhewn in the arbitrament, nor pleaded to be in controverſy at 
umed to the time of the ſubmiſſion; and then the arbitrament is not good. 

be within the Sed non allocatur; for it ſhall be intended to be in controverſy, 
terms of the as well at the time of the ſubmiſſion as at the time of the arbitra. 
ment made, unleſs the contrary be ſhewn. Wherefore, for the 


Ron ab. 287. matter in law, notwithſtanding theſe exceptions, the jud 
. I . . 8 
— gb was affirmed. Vide 20. Hen. 6. pl. 18. 19. Hen. 6. ö. & 36. 


S. Oom. Big. 385, 7. Hen. 6. pl. 40. 22. Hen. 6. pl. 39. 39. Hen. 6. pl. . 4. Hen. 6, 


386. 1. 17. 12. Hen. 7. pl. 14, 15. 8. Edw. 4. pl. 1. Long. 5. Ely, 
3 * ” pl. 108. | 


car 2. Villiers, Sheriff of the County of Leiceſter again/? Haſtings, 


x | Hilary Term, 7. Fac. 1. Roll 276. 
A deelaration in EBT upon an obligation of one hundred pounds. The condi- 
debt for a cer- tion was, „If George Row appeared in the common pleas, 


tain ſum on a GOO, Paſchæ in quindecem diebus ad reſpondendum T nom z ALLE 
Gerit, l god, & in placitodebiti, quid tunc, &c.” 


— de to The defendant demands vyer of the obligation and condition; 


anſwer in a plea Which being entered in hæc verba, he pleaded the ſtatute of 
of debtgenerally. 23. Hen. b. c. 10. and that upon a capias out of the common pleas 
F. N. B. 261. b. to take the faid George Row ad reſpondendum Thom X ALLEN in ple- 

lowd. 67 6g. cito debiti of three hundred and twenty pounds, by virtue of the {aid 


Plowd. 67, 68. : . , , 
10 Co. — = writ the ſaid George Row was arreſted and impriſoned until he entered 


2. Leon 78. into the ſaid bond; ſoit was not made according to the ſtatute, and 
— A therefore void. | DI | , 
o. Eliz, 776. e. | | 7 
2. Lev. 123. It was thereupon demurred ; and moved, that this bond is not ci 
— * 1 warranted by the ſtatute. | of 
| © Mod. 227, Frs, Becauſe it is not mentioned that he ſhould appear ad rf 2 
| N 5 pondendum in placito debiti; nor is it according to the writ, ad red- 7 
Stra. 11 * dendum ei three hundred and twenty pounds; for in debito gene. 1 
Bac. Ab 463. rally is uncertain, becauſe it may be an annuity, or rationabil 5 
Doh -:  bonorum, or, &c.: alſo, the ſum ought to be ſhewn according to the # 
Gy 3 2 that the party may have cognizance to what purpoſe he is to an- 4 
240. wer. 
5 Sed non allecatur : for the ſtatute is intended only to repreſs ex- > 
| tortions and frauds in ſheriffs, and doth not preſcribe apy ſtrict form | 
8 of the bond; but it ought to be made to him rhe the name of his 
office, and ought to expreſs the name and place of his appearance: Gan 
and theſe circumſtances being obſerved, although it be variant in other F 
circumſtances, it is not material; but being for the ſheriff's profit, in 62 
oppreſſion of the people, the bond itſelf is made void by the ſaid ſta- noe 
tute. Vide 3- Mary, Dyer 119. 23. Eliz, Dyer, 3064. | la; 
: that 


A SEconD 


* 
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| ond ExCEPTION, Becauſe the obligation is for a hundred Previous to the 
Mor belig for an y phy only ; whereas it hath been adjudg- 3 — wei 
that an obligation of forty pounds for an appearance is ſufficient, take bail for ap- 
and ſhall excuſe him in an action upon the caſe for ſuffering one to ef- pearance — 
cape, being before taken upon a mean proceſs; and therefore the tak- ſum he pleaſ, 
ing of a greater bond is extortious, and void within the ſtatute; for 1. Mod. 16. 


he ſhould have ſuch liberty, he may take bond of a thouſand Fat. 46. 


Yelv. 53. 
pounds, and fo oppreſs the people. (ASE 1, Come Dig, 


$:d non allecatur ; for the ſtatute doth not reſtrain him to any * 
ſum or any ſureties; for he may take one or two or more ſure- 
ties, according to his diſcretion; and when it is only for the 
appearance of the party, he may take what ſum he pleaſe to force 
the party to appear; and _— it hath been adjudged, that the 
raking of a bond of forty pounds is ſufficient to excuſe him for an 
eſcape, becauſe by the ſtatute he is enforced to let him to bail, yet non 
{quitur that he ſhould be reſtrained from taking a bond of a greater 
lum (a). Wherefore it was adjudged for the plaintiff, . 

(a) But by 13. Car. 2. c. 2. bail for ap- be not particularly expreſſed. See alſs 


pearauce ſhall not be bound in a penalty 12. Geo. I. e. 29. 
above forty pounds, if the cauſe of action 


Somerſall again Thomas Barneby. N 
Trinity Term, 9. Jac. 1. Roll! 


ASSUMPSIT. Whereas communication was betwixt the plain- a promiſe by 
tiff and defendant for and concerning credit to be obtained and 4. to fave B. 
given for Charles Fox ; that the defendant, in conſideration of the ——— 
premiſes, and in conſideration that the plaintiff would be obliged for he ſhould be 
the (aid Charles in ſuch ſums of money and to ſuch perſons as the bound for as 
Lid Charles ſhould deſire of the plaintiff, aſſumed, that he would dif- ſurety to and 
charge and fave harmleſs the plaintiff of and concerning all ſuch ſums 3 2 
of money and all ſuch debts as he ſhould become bound to any perſon tuin an an 
im as ſurety for his faid ſon; and alledgeth in fact, that he, at the re- againſt A. after 
queſt of his fon, 14 November, at fuch a place, became obliged, as forfciture and 
ſurety for the ſaid Charles for his debt to one Robert Clerk, in two bl de _ 
hundred and forty pounds, with condition for the delivery of ».-* 

foders of lead upon the twentieth day of May following; the whic Dougl. 89. 160. 
twenty foders of lead, nor any part thereof, the ſaid Charles did not 2. Term Rep.” 
d:liver; whereupon the bond was forfeited, and he compelled to pay 640. 100. 


the ſaid two hundred and forty pounds for the debt of the faid Charles 
to the ſaid Robert Gert. | | 


The defendant pleaded nen aſſumpſit; and found lad him to his 
Gamages of two hundred and fifty pounds, | 


And it was now moved in arreſt of judgment, Figsr Becauſe it If a bond be 
isledged that he was obliged at the requeſt of the ſaid fo. and doth given, on re- 
not ſhew the day nor the place where the ſon requeſted. —Sed non al- queſt, the re- 
*atur; for it is intended, and ſhall be referred to the day and place auen 3: 


lat he was bound. argon <q 


N . th . 
place the bond was given,—Ante, 285, Reg 


SECONDLY, 
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A Promiſe to "SECONDLY, It is alledged, that he Was obliged with a cond; 
2 yr to deliver twenty foders of lead; ſo he is not r 
"from al fach debt of che, ſon, but for a collateral matter, which is not wigs 
as A. ſhould that promiſe, no more than if he had been obliged to aſſure lang; 
become bound of his father's. —Sed non allocatur; for this bans to deliver a com. 


N vl modity of lead, is as well a debt, as if he had been obliged ta deliver 


very of goods, Money. x | 

In pleading a THIRDLY, It is alledged, that he entered into a bond with the (5 
bond for deli- to deliver the lead, but it is not expreſſed to whom the lead ſhould be 
very of goods, delivered. Sed non allocatur; for it ſhall be intended to be to him 


che delivery ſhall 
be inteadedto to Whom che bond was made. 


have been to the obligee. | | 
On ofſumpfton FOURTHLY, Becauſe it is not alledged that he gave notice unto the 
a conditional defendant of that bond, nor requeſted him to ſave him harmleſßz 
0 from it; and the defendant is a ſtranger thereto, and doth nx 
4 ary know in what bonds the plaintiff is obliged with his ſaid fon; 
Ante, 102. and being a future thing to be entered into by the plaintiff, the de. 
Poſt. 299. ſendant, Ki a ſtranger, ought to have notice thereof from him 
1. Leon. 105. but if it had been to ſave him harmleſs from bonds formerly entered 
2. Com. Dig. into, it had been otherwiſe; for there by intendment the defendant 
'  Cro Car. 132. had as well cognizance of them as the plaintiff. —Sed non allecatur; for 
Dougl. 689. THE COURT faidit was all one, and that he at his peril ought to tile 
| notice thereof. | | 


; FiFTHLy, Becauſe it is not alledged that he was compelled to 
23 two hundred and forty pounds per debitam legis formam, nor doth ther 
not alledge thathow.—Sed non allecatur ; for it is not material to be ſhewn. Where 


he was com fore it was adjudged for the plaintiff. 
pelled to pay 
per debitam legi: formam.—Poſt. 433. 684. 5. Co. 24. 1. Ter. Rep. 17. 599- 


OA 4. Tampion againff Newſon and Bridget his Wife. 


8 fSSUMPSIT upon a promiſe of the wife dum fola uit. The 
2 — huſband plea was entered, Et prædictus JOHANNES NEws0N # 


and wife, both © BRIDGETA ven. et defend. vim et injuriam, c. et ipſa BRIDGETA 
muſt join in the « J;c;t, guod ipſa non aſſumpſit, et hoc, &c. et prædictus querens fm: 
| ples, © « ter. And this being tried, and found for the plaintiff, it ws 
283. moved in arreſt of judgment, That the plea of a wife without the 
Poſt. 530. - huſband is no plea at all; and an iſſue being joined and tri 
Yelv. 219.210, thereupon is idle, and not aided by any of the ſtatutes of Jafail.— 
Cro. Car. 417- And ALL THE COURT was of that opinion; whereupon a repleader 


' Hob. 126. 
B. R. H. 101. was awarded. 


Andr. 227. 1 Burr 297. 


Cx 5 Burton againſt Eyre. | 

1:ononthe I, RROR of a judgment in the common pleas, in an action an 
2 bergan E the caſe againſt Burton, ſheriff of the county of Lancafer, i 
a ſheriff forthe ſuffering one Mark Wordroff to eſcape out of execution; T 


— 2 ſhews how he had brought a writ of debt of a hundred pounds in 
1 non emvitte; la- the common pleas againſt the ſaid Mark, and recovered there ag 
titat to a county him; and after a capias ad ſatisfaciendum, and a non eft inverts 


2 thereupon. returned, and a. that he concealed himſelf in tf 
2. laſt. 382. 1. Roll Ab. 99. Lut. 71. 123. 129. March. 1. 3 Lev. 46. 2. Lev. 159: Sera. $7) 


— * * OY > i PIT 
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after; a writ was awarded to the chancellor of the  BoaTow \ + 
| paw ere Joe er, that he ſhould command the ſheriff to 4 | 
ke the ſaid MARK ad atisfaciendum, &c. ita quod the ſaid chancel 
lor ſhould have him, 8c. 3 and that the chancellor commanded the | 
ſheriff (e), that he ſhould take the ſaid Mart, ita gud the ſheriff, . 5 
ſhould have him coram Juſtitiar. &c. ; and that the defendant, e 94 
ſheriff, did thereupon arreſt him, and had him in execution, and. at . | 
Derly permitted him to 7 at large, &c. per 17 actia, c. The 
lefendant pleaded not guilty; and found againſt him, and judgment 
accordingly 3 and thereupon error now brought and a ignod, 25 
Fust, That an action upon the caſe lies not for this eſcape, but. 
he ought to have brought debt.— ed non allecatur ; for it is at his 
de&ion to bring either one or the other. bf 8 * ; 
&coxDLY, The writ directed \ fron chancellor to the ſheriff was In an action ſor 
not warranted by the writ directed to him, for it varies from the 2 _ 
command; for it ought to have been, that the ſheriff ſhould have the take — 
body before the chancellor, ita quod he ſhould have himbefore the of any error E 
Juſtices, &c. and the warrant is, that the ſheriff himſelf ſhould have in the proceſs. 
im before the Juſtices, &c. which ought not to be; for he js . 150. 
pot any officer to the court of common pleas.—ed non allecatur ; Cowyer, 63. 
for although there be error in the proceſs, the ſheriff cannot take aa 
vantage thereof; but, having ſuffered him to eſcape, he is reſponſi- 
le tothe party. _ | „ we bong NE 
TaizDLY, Becauſe the declaration was, in reciting the writ, In an ation for 
"That whereas he hath brought a writ of debt againft Mart an eſcape, the 
IWudreffe,” and recovered, &c.” and ſhews all the matter of the 4 ien of 
cape, Kc. and then it is, as the uſual courſe in the common Bp too a: 
lers is, © unde queritur quod cam he brought a writ of debt the writin tds 
qzinſt the fajd Mart Waodroffe, &c.” and he doth not ſay, , iin 
the forefaid Mart, &c.” ſo it may be a ſtrange”, and therefore vo: material. 
tis not good, —And W1LLIams was of that opinion; but after- 7 Vent. 197» 
rards, upon conference with the prothonotaries, and view of di- FO 
ers precedents in the Book of Entries, in the title, AcTions 
vPoN THE CASE,” that it is the common courſe in actions upon 
he caſe, after recital of the writ in the ande queritur, to begin 
now, and not to ſay prædict. c. ALL THE COURT held that | | 
th cauſes are well enough : wherefore the firſt judgment was af- #1 > 


7 = 


TI KTA AN 


) See 5. Geo, 2. c. 27 Barnes, 406. 2. Bar. K. B. 318. 337. 1. Comp, Prac, r3. | 


Fillam Bird ſenior, and William Bird junior, again, Orms, Ce G. 


RROR of a judgment in treſpaſs in the common pleas, Becauſe An entire judg- | 
pant, and ought to appear by his guardian. r - 


Upon this erro! 25 . them be an in» 4 
for pon this error affigned, it was demurred: Becauſe it was alled | | 
xo atathough it were cauſe to reverſe a 1 an i ready — 7 
s 1 n againſt him n he ſhould — 4 
ink any advantage of the non-age of his companion. | grardian, 


| Ante, 274, q 
+ 304-1. Roll. Ab. 276. 1. Keb. 940. 1. Vent. 103. 2. Saund. 213. 1. Mod, 296. 3. Mod. 
S. Mod. 20g, Allen, 74. Styl. 121. 125. 406. Show! 170. Ore. Car. 478. * at 


CR 4 fv. rs 5 
0, Ac. U 1 q | , But 8 
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Bin 3 it ow — behalf of the plaintifſs in the writ of eng 
y That the j t being entire damages again ſt b it hall «.? 
WE 0 reverſad or one d ſor both; Nd Peeters wi, ll 
1. Salk. 93. 205. that in an ejectment for 2 this re Term, error was brough 
Stra. 114. 445- by two for the nonage of one, and the rule given for the te. 
5 rag verſal thereof. Je: | 40.0 

erm Rep. ; | 

1758. But THE Cour ſaid, They did not remember any ſuch nit 
| given, and that they would well adviſe thereof. 20. Edu. 4. . , 
28. Hen. 6. pl. 9. 19. Af. 8. 


\ 


Caar 7. | Brown again/? Jervas. 
Trinity Term, 8. Fac. 1. Roll 1880. 


4 RESPASS. Upon a ſpecial verdict the caſe was, That i 
je 4 - ty ' liam Brown, being ſeiſed in fee of lands in Reculver, Edingin, 
and his heirs, and Ham, holden in ſoccage, having iſſue a ſon, John Braune, al 
* 7 two daughters, and eg, +- brother, Roger Browne, who had iſe 
by deviſe 3 three fons, viz.” Henry, Matthew, and William, deviſeth all his 
bouſe to B. ax lands to John his ſon, and his heirs ; and he die without iſſu, he 
ALs0 a devils deviſeth his lands in Reculver to Matthew, his nephew, in fee: 


of the land to C. cc . , ; a 
n ITEM, I deviſe my lands in Ham to Henry my nephew, in fee,” 


mainder only, And the queſtion was, Whether that were a good deviſe ty 


—_ — Henry Browne, by way of remainder, after the death of John with. 


to C. out iſſue; or an immediate deviſe to Henry, and a countermand of 
Poſt. 416. 427. the deviſe to Fohn as to thoſe lands ? for Fohn deviſed thoſe lank 
448. and died without iſſue ; and between the deviſee and Henry was the 
Yelv. 209, queſtion. | 


- 58. Es 
— Eli. 20 And ir WAS RESOLVED, that it was a limitation. by way of r. 
3 Lev. 20. mainder to Henr;, and no countermand ; for the words, “ Irn, 
3 For Dig-27-« I deviſe, Sec.“ ſhall be conſtrued, that if John die without ili, 
505. 5689, then the land ſhould remain as the deviſe was made to Matthery ; and 
Cowp. 234-410. the firſt limitation to John is, as to him and his heirs of his body 
$33: JE and no fee; aud ſo all the clauſes of the will ſtand together : where- 
508 758, fore it was adjudged accordingly. 85 


3. Term Rep. 84. 143. ; 


Carr 8, | Ells againſt Clark. 
| Trinity Term, 6. Fac. 1. Roll 295 


BT upon an obligation; and declares, 2rd conceffit ſe ten 
a 27 . Fel a in 13 Boris The defendant pe yer of the 
— all be bond, which was entered in hæc verba: © NoveRiINT, Oc. tn 
intended to c. in guinguageſimis libris; 
— And for this variance he demutred in law; for it was objected, that 
Ante, 147.203. theſe words in a bond have a conſtruction that he obliged himſelf u 
-_ 1 Afftieth pounds, and not fifty pounds. ETD 65.2 
338.603. 607. Sed non albcatur; for & quinguageſimis”” and cc quinguagints ® 
2. Roll Ab 146. 4 bond ſhall be conſtrued to be all of one ſenſe, and the intent of the 
Lp . parties was ſo: wherefore it was adjudged for the plaintiff 
206. Ero. Car. x47. 2 Jones, 58 Hob 75. 119. 1 Lut. 422. Salk. 462: 2. Mod: 34% 5. 
164. 287. 28. a. Mod. 193. Ld. Kaym. 335. 3. Bac. Abr. 693. 5 Wat 


8 8 S 8 8 4 —- 8 


ww 


9 


s I. 1. un a 


Muley u. Pa ONS oe gilt, 9. 


BT. u a teaſe for years made by William Warky * 
por re afterwards, "viz, the 11th Fuly, J. Fac. 1. Mi- Tao he | 


im Marley by indenture bargained and ſold that land to him in fee, — | 


que indentura oftea infra ſex menſes, viz. 7. Novembris, 7. Fac. 1. h 
ful 7% 4 irratulata juxta formam flatuti. The — ws — 


dall non debt; and found againſt him. =. 2 &C. vn iz. 


And it was now moved in arreſt of judgment, That the declara- — — 99 
ton was not good, becauſe it was not ſhewn | in what court it was 8 14. 


inrolled. RS, 4 Moor, 50. 
1. Vent. 109. 


And for that cauſe THE WHOLE Ca held it to be ill; for it 2. Stra. 1269. 
ought to appear, that the Court may know whether it be duly incoll- Ld. Raym. 111. 
ed ; as alſo that the party inſt whom it is pleaded might do co 
nizance in what place fon rch for it, ocherwile the ſearch will he 
infinite; and. to a ſay that it is juxta Laine flatuti, will not ba it : : 
wherefore it was adjudged far the defendant, 80 3 


See 27. Hen, 8. e. 16 and 10. Ann. c 18. f. 3. 


Foxhall and Sands againſt Corderoy. 3 , ee 
Trinity Term, 9. Fac. 1. Roll 378. - | | 


EBT'for ninety-one pounds twelve nge an x cight-Yence, 1. If a bond 
upon a bill obligatory, dated 1 May, B.. loendum knowledge 

1 Nevember following, The defendant demands - of the bill, money due to 

which is entered in hæc verba: © BE IT KNOWN, that I William $44: 2 

« Crderry do acknowledge myſelf to owe and to be indebted to bind himſelf to 

« Jahn Faxball and William Sands in the ſum of ninety-one pounds pay it to one of 

« twelve ſhillings and eight-pence, to be paid the firſt of November __ 3 

„ following, for which payment to be made I bind myſelf to John clans car-bet 

« Fixhall in one — pounds: DATED, &c,” It was there- an action on i 

upon demurred: and the queſtion was, Whether Foxhall ought ' * 

to bring the action for the one hundred pounds, or both of them Yelv. 172. 

for the ninety-one pounds twelve ſhillings and n e ods 1.Sid. 238. 420. w_ 

alhournatur, | \ "a" . os 


6 Mod. 228. -Ld. Raym. 1043. Salk. 659. 


Purifie againf Gryme. C 11. 
Hilary Term, 8. Fac. 1. Roll 373. 


RESPASS ; for that the defendant four aſhes of the plaintiff If a . jul- 
at Shaldeſudon, in a place called GCave-Clofe, cut Gown took, and i I frelpals, a» 


ſervant to a 
carried away. leſſee who by a 


Tube defendant faith da non, becanlh long time before dan im bis 
the plaintiff had any thin I. do, &c. in the lace 1 &e. one — * 
Inn Purifie was ſeiſed in fee of the close f in WHICH, Ke. firebote, th » 4 | 
3 April, 21, Eliz, by indenture of the ſame date, demiſed to = leaſe 4 
me Grbet and others the ſaid cloſe, — 2 2 5 
ad underwood thereupon growing, 5 con. Fay of one Paſt. Pal. 59s a. 
42 om and further covenaated. with — * er licitum foret 369- + 

226. a. 10. * 
Crd. Eliz. 153. Moor, 28, n 3 9 9 — — 
2 or 


= . 1. 


. 


denture, and doth not 


14. Hen. 8. pl. 4 21. Edu. 4. pl. 50. 


Covenant to 

take eſtovers 

good without 

the wor 
< grant.” 


To juſtify ta- 


bag wood, the it was not ſhewn that the maſter expended them for thoſe purpoſes, 


hich it in 
* —— And THE WHOLE CouRT was of that opinion. Vide 21. * 6, 


be ſhewn. 


|, Poſt. go1.—Co. Lit 536. - 


Carr 12, 


A writef right 

to reverſe 1 
judgment in 
Durham, is re- 
turnable beſore 
the judges there, 


the ſaid four aſhes for neceſſary cartbote, ploughbote, and 
bote, to be expended upon the premiſes ; and avers the life x 


; a 5 1 — "RJ - 


Michaelmas Term, 9. Jac. 1. In B, R. 


for the (aid leſſees and their aſſigns to take the premiſes n 
firebote and houſebote, &c. to be expended i upon the —_ 
for reparation of the premiſes ;+ that the ſaid ohn Purific died, and 
the ſaid Ann, ſurviving him, took to h one Jabn Har: 
that the ſaid Jerome Curbet and the other leſſee ned over they 
eſtate to the ſaid Ann ; that the defendant, as their ſervant, to 


the ſaid Ann. | | 
It was thereupon demurred : | 5 
FirsT, Becauſe he yo, by force of -a covenant in an in. 
ſhew the indenture, it being a thing which 

cannot be granted without deed. —But it was thereunto anſwered by 
YELVERTON, for the defendant, that in regard the defendant dod 
not claim title thereto but only as a ſervant, nor any intereſt therein, 
and it doth not appear that the plaintiff hath any title to thoſe tres 
or land by any matter ſhewn in the pleading, therefore the plea i 
good againſt him without ſhewing the deed of covenant. —But a 
THE Cour held the plea to be ill; for the ſervant juſtifying under 
the intereſt of his maſter, and meddling with the title, ought to ſhey 
the Ceed; for it is the ſubſtance of the title, and without ſhewing i 
he cannot juſtify ; and it is folly to juſtify under one who either coull 
not, or would not ſhew the deed; and the not ſhewing thereof i 
matter of ſubſtance, and not form only (a). Vide Hen. 6. pl. 4 


SECONDLY, It was moved, That this covenant, being with- 
out the word grant,“ is not ſufficient tojuſtify the taking; but iti 
cauſe of action, if it be denied. But THE CourT ſeemed to incline, 
that it was well enough, being by the ſame deed of leaſe, if it had 
been well pleaded. b 88 ö 


THriRDLy, It was moved, That the plea was not good, becauſe 


pl. 46. 12. Edw. 4. pl. 8. 
But for the firſt cauſe principally the plea was holden to be ill; add 
adjudged for the plaintiff. | 

(a) By 16. and 17. Car 2. c. 8. after. no exception ſhall be taken for not al- 
verdi& no judgment ſhall be ſtayed or re- ledging the bringing into court any 
verſed for want of alledging the bringing indenture, or other deed, unleſs ſhe 


into court any deed meutioned in the for cauſc of demurrer. 
pleadings; and by 4. and 5. Ann. c. 16. 


Lilburne againft Heron. 
RROR, to reverſe a judgment in a writ of right of land u 

| 'Thickley. SIE | +7} 
The writ is, Quia dominus remit nobis curiam ſuam.” Tit 
defendant appeared and imparled, and after divers days of in- 


the entry of the biſhop, © remiſct curiam ſuem,”'—8. C. Yelv. 211. 8. C. I. gage 
F. N. B. 3. 3. Bl, Com. 195. App. No. 104. See Luke v. is, 2. Bl. Rep. ! 
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de tenant made default, and thereupon judgment final, Lusen 
n given in Durbam. Error was now brought; and it was al- 


FigsT, Becauſe the writ ſuppoſeth, quod dominus nobis remiſit cu- 
iim ſam; whereas a writ of right ought to be returnable an | 
n. de communi banco, and not coram Fuſtitiar. itinerant. in Dur- 
km —Sed non allbcatur; for it is the uſual courſe for all writs of 
nent in Durbam to have that clauſe, and yet to have the writ re- 
urnable before the Judges there by commiſſion. No recovery can 
e in the common pleas of lands in Durham. 9. Hen. 7. pg I2. 


1. Ed. 4. pl. 10. 223 , 


"RN, . B. = 4 


 oarlance, where it ought to have been only a petit cape, as it is final judgment . 
= 3 makes default after nd joined ; for no final fall 22 
udgment ſhall be thereupon after iſſue joined and tried. But it wha — 
1: thereto anſwered, that true it is, after plea pleaded and iſſue upon a default 
ned, or demurrer, and ay gion over, if the defendant make afterimparlance 


; : | in a writ of » 
be given, but the petit cape halle. Pe 


BS 7 


jfault, no final judgment ſha 
e awarded ; but. a default after imparlance, and before a_ plea 7 
leaded, is quaſt a departure in deſpite of the Court; and therefore CONS 
vdzment final ſhall there be Wy og 5. G. 85. Penrin's Cav. 3. Bl. Com. 195. 
pb. Hen. 8. pl. 8. 28. Hen. 8. Dyer, 24. 12. Edw. 2. Fudg- | 
ment” 234. 19. Edu. 2. ibid. 238. 39. Hen. 6. pl. 16. 12. * 
bv. 4. pl. 21. 12. Hen. 7. pl. 10. 13. Hen. 4. Fudgment” 245. 
23. Edu. 3. ibid. 262. in what caſes a petit cape ſhall be only award- | 
xd; in what caſes a ſeiſin of the lands ſhall be only awarded, which is 5 
ut a common judgment; and where judgment ſhall be that the. de- 
nandant ſhall hold it in perpetuum, which is a final judgment. —NoTE, 
othis point THE COURT did not give any reſolution, but ſeemed to 
ine that a final judgment ſhould not be given, unleſs upon a de- 

in deſpite of the Court, which is upon a default the fame 
erm after imparlance : but. where day is given to . another 
erm, or to another time certain, and then the tenant makes 
au!t, it ſhall be otherwiſe. But thereto THE Cour gave no 
bon. Fo | | 
But for the other matter which was not aſſigned for error, viz. ,__.. „ 
or that the writ bore teſte 20 February, 6. Fac. and the declaration ee — right 
i the eſplees was alledged in the time of queen Elizabeth, of the ſei- tained on the 
i of the demandant himſelf; and by the ftatute of 32. Hen. 8. c. /*iſin of the de- 
of limitations (a), a writ of right of his own ſeiſin cannot be == gee ra | 
twithin thirty years before the writ brought, and this ſeiſin may be ſhewn that 
defore that time; therefore the writ is if and for that cauſe the the gpl have 
pment thereupon given is erroneous :—wherefore for this cauſe been taken 
uelly the judgment was reverſed. | | — > 


28 = 
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K 


11 * 


Sin vnt brought, Term Rep. C. B. 4. 4. Reeve's Hiſt. E. L. 267. 467. 3. Bl. Com. 196. 
The | (a) See 1. Mary, ſt. 2. c. 5. | 
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SECONDLY, That final judgment was given upon. a default an N. Whether Ws 


\ 


9. Ce 


9. Co. 90. b. chargeable in this action. And although there be not any averment 


2 and the dec a 


Ante, 128. 277. 


correſponded ried from the declaration upon the record, there being more in ti 
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„ Legate again Pinchion and Others. 
emp Er. x RN, in the exchequer- chamber, of 4 judgment in the king's 


„bench. The caſe was, Sir Richard Pinchion and Sir Rich; 
— = his Nin, executors of Rofe Pinchion, brought an action on the — 
teſtator to pay againſt Fohn Legate, executor of William Legate, of a ↄromiſe of the 
a 22 debt; teſtator; for that the teſtator of the plaintiff, anno 34. Eliz. w 
e —.— aver indebted two hundred pounds, in conſideration whereof the defer. 
that he has dant's teſtator aſſumed to pay it on requeſt, and that neither the te. 
aſſets ; for the tator in his life, nor the executor after his death, licꝭt ſeepins requiſti 
defendant may had paid. | 
plead it in dif- | or : 
charge. he defendant pleaded non aſſumpſit; which was found anzin 
Poſt, 404. him, and damages aſſeſſed to two hundred and ſixty pounds; and 
Hutton, 27- thereupon the plaintiff had judgment. 
IE 


Error was aſſigned, Fixs r, That this action lies not againſt an ex. 
10. Co. 75. a. ecutor ; for he is not chargeable upon a promiſe of his teſtator. 51. 
1 Roll. Abr. 14. CONDLY, That the averment in the declaration, that he had aſſets to 
N 2 pay all debts, and not averring that he had aft to pay legacies, an] 
3 8. ſufficient to ſatisfy and diſcharge that promiſe, is not good; for (oj 
Vaugh. ror, the caſe of Norwood v. Read. | 
Cowp. 239. This caſe being opened before Cox x, Chief Fuftice of thecomma 
; pleas, WARBERTON and FosTER, Juſtices of the ſame court; Ta. 
_FIELD, SNIGG, ALTHAM,. and BROMLEY, Barons of the exche- 
Plowd. 182. b. quer, without hearing any argument, they reſolved to affirm the 
9. Co. 87.b. judgment; for this debt riſing upon a loan and promiſe of the teſtum 
Polt. 4% to pay, which being a promiſe for the payment of a mere debt, anl 
not to do any collateral act, and the late himſelf, by reaſon ofthis 
promiſe, could not have gaged his law, therefore the executor i 


S-3 BB ARS 8. py. 


= 


Ante, 273. that he had gfſets to pay debts, it is not material, for that ſhouldcome 
Cro Eli. 59. on the defendant's part to ſhew ; for if he had not aſſets, havin 
plweaded won e he hath loſt by that advantage : Wherefore te 
judgment was affirmed.—Cok E, Chief Fuftice, willed the ſtudent 
to obſerve, that this is now adjudged by all the Judges and Barons d 

all the courts. | | 


' In the Exchequer Chamber. 


If the writin LN RROR of a judgment in the king's bench; For that the bil 

txaver be for in an action upon trover was of fous hundred buſhels of pippins; 
declaration was forty buſhels; and judgment being given up 

ration only for nihil dicit, the writ of enquiry of damages recites the trover and con- 

40 buſhels, it is verſion of four hundred buſhels; and damages found to forty pounds 

a fatal dne and judgment accordingly. | 

writ — ERRoR was aſſigned, Becauſe the writ of enquiry of damages w. 


400 buſhels, + 
hes, "th 


with the bill. vrit than in the record upon which the judgment was entered. 


Cro. Eliz, 308. Cowp. 178. 766. Doug). 666. The 
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efendant hereupon alledged diminution, and procured the Crxrron 
Sa the file to be certified ; and then pleaded in nullo eft erra- againſt 


TayLon, 


The JUSTICES.AND BAROxs all held, that it is error; for the bill Term Rep. C. B. 
4th not warrant the declaration; and the judgment ought to be war- 287 


e's 

— ranted by the declaration on the record; and if it be variant from it, it rol _ 

f :. error, And they ſaid that it could not be amended, for it is the ' 

* record to which the party was to plead : wherefore rule was given for . 
1 de reverſal of the judgment, but afterwards ſtayed upon a ſurmiſe 


that the recorditſelf was miſcertified. ; 


ef. 7 
it | . 

1 Anthony Floyer's Caſe. eas 15. 
in In the Court of Wards. © 1 


of the manor of Burſton in right of Ann, holden of the king 2 ar _ 

q knight's-ſervice in capite, in 36. Eliz. levied a fine with a re- i, 25 3 
minder to them and to the heirs of the body of Anthony, remainder to his mother by 
to the right heirs of Anthony : afterwards 2. Fac. they levied a fine inheritance, 
ofthat manor, ſur conuſance de droit come ceo, Sc. to the uſe of them- gen 
ſelyes for their lives, remainder to Anthony their firſt ſon in tail, re- — —. 25. 
minder to other of their ſons, remainder to the right heirs of Autho- Dyer, 237. 
y : afterwards Anthony the father died; Aun the wife ſurvived, Au- . 
thay the ſon being within age | | w_ e 

And the queſtion was, whether he ſhould be in ward for his land 4+ Leon. 8 1. 39. 
or body? | rs | 


RESOLVED by the two Chief Juſtices and Chief Baron, that he 

ſhould not; becauſe the eſtate limited to the wife is her ancient. eſ- 
ate, which ſhe had by the firſt fine, which was extracted out of her 
pm inheritance : wherefore, during her life, there is not any ward- 
[dip for the third part of the land or body; for the huſband was not 

le ſeiſed at the time of the ſecond conveyance made, ſo out of the . 

itent of the ſtatute and words of 32. Hen. 8. c. 1. 7 


A FLO VER and ANN his wife, being ſeiſed in foe An infant ſhall | 


SE. 


— 
— 


= RS = 


=, 


% 


N 32.Hen.8, e. 1. 4. tenants by part of the ſame. But by 12. Car. 2. c. 
_t'-ſervice were authorized to alien- 24. all wardſhips, &c. are aboliſhed, and 
e two parts of their lands, &c. at their all tenures by knight's-ſervice, with their 
and pleaſure, ſaving and reſerving fruits and conſ:quences, taken away and « 
the king the wardſhip, &c. of a third turned into free 2nd common ſoccage. 


—— — — 2 — — 


 withſuchan affign over his term with ſuch an exception, it is a void exc 


ON: Hilary Term, 8 
„„ . ee. r. In the King's Beach: 
Sir Thomas Fleming, Knt. Chief Juſtice. 
Sir Chriſtopher Yelverton, Kt. Ft 
Sir David Williams, Knt.” . © þ Juſtice, 
Sir John Croke, Kt, N 
Sir Henry Hobart, Knt. Attorney General. 
Sir Francis Bacon, Knt.. Solicitor General. 


Cars 1. John Royley's Caſe. 
1 8 OHN ROYLEY was indicted of the murder of one Millan 


veat by fehr Upon his trial a ſpecial verdict was found before JusT1cz Da. 
—4 « 2 to NIEL, which was removed hither by Certiorari; whereupan the caſe 
find him, and was found to be, That William Royley, ſon of the ſaid Fobn Ryly, 
there, in re- fighting with the ſaid John Derman in the field, and the faid Jun 


venge of his, Herman beating him ſo as his noſe bled, he thereupon went to his fs 


- ſon's qu | 


ftrikes the boy ther, telling and complaining to him of that battery: whereupon he 
with alittle inſtantly went into the field, being a mile diſtance, and, finding bim, 
cudpel,of which called him villain and other opprobrious tera, and ſtruck him wit 
1 a little cudgel (a), of which ſtroke he afterward died: and whether 
manſlaughter that were murder or only manſlaughter, they doubted, and prayed 
only. the diſcretion, &c. | | 

S. C. Godb. 182. And ALL THE CouRT reſolved, that it was but manſlaughter; 
3 * for he going upon the complaint of his ſon, not having any malice 
Cro. Eliz. 118, before, and in that anger beating him, of which ſtroke he died, the 
1. Hale, 453- law ſhall adjudge it to be upon that ſudden occaſion and ftirring d 
Ld. Raym 144. blood, being alſo provoked at the ſight of his ſon's blood, that he 
oy wok; made that aſſault, and will not preſume it to be upon any former me 
7. St. Tr. 472, lice, unleſs it be found. And although the diſtance of the plac 
3-Bac.Abr. 667, where his ſon complained was a mile, it is not material, being al 
2. Hawk. P. C. upon one paſſion. So if one hear that his brother, or couſin, or {er- 


Taster 3, |, vant, is fighting upon a ſudden occaſion, and he go to the place wien 


= 8 they are fighting (although a mile or more diſtant), and find the at 
5. Burr. 2799. verſary, fight with him and kill him, it is not murder, but mat- 
Coup. 830. laughter. Wherefore it was adjudged that it was not murder; av 
being before the general pardon, was diſcharged thereby. 
(a) See Godb. 182. Ld. Ray. 1498. Foſter. 295. 


Ss | Bacon again Gyrling. 
A leaſe by a RESPASS. Upon demurrer it was reſolved, where leſſee for 
lefſee for life life makes a leaſe for years, excepting the wood, underwooh 
with an excep- trees growing upon the land, that it is a good 2 7 


tion of trees, is though he hath not any intereſt in them but as leſſee, beca 


: FG for gears remains always tenant, and is chargeable in waſte ; wherefore, Þ 


aſſign his term prevent it, he may make the exception. But if leſſee for Je 


exception, it is .; | 
void. , tion. f 
5. Co 13. b. Cro. Eliz. 17. : Davts 


is 
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|  Dawkes againſt Pilfield. = C „ | 
ROR of a judgment in the king's bench in treſpaſs. The er- In , the | 
_ at was Becauſe tbe Mine in his declaration counts . cannot 
i) his damage of forty pounds: and the jury find damages to forty 8 1 
unds, and for coſts twenty ſhillings, which was increaſed by the jaid in the de- 
Court to five pounds more; ſo the damages and coſts. aſſeſſed by the claration, but 
jury are more than the plaintiff counts, which ought not to be, as for — nay 
13. Hen. 7. pl. 16. is. 5 | — ve 
But they ALL RESOLVED, that it was not any error; for it might laid. 2 
depend ſo long in ſuit, or otherwiſe, that there might be greater rea- Ante, 69. 
ſan the plaintiff ſhould recover more for coſts and damages than Yelv. 45. 70. 1 
he firſt counted ; but for damages only, os muſt not extend 188 147. 
more than what the plaintiff himſelf had declared; and denied THE A, Com. Die. 1 
Veak-BoOOK aforeſaid to be law. Wherefore the judgment was 622. 8 
aſirmed. 5 Wy : 8 1. _ 422. 10 ; 
2. Bl. Rep. 1301. 1. Term Rep. 71. 2. Term 2 126. 388. * 


Barwicke and Turner againſt Gybſon. cas 4, 
In the Exchequer Chambem | 


VENANT. For that the defendant covenanted by indenture A declaration 
with them : WHEREAS the king hath granted the office of aul- „ a aeg 
nager of all drapery to the Duke of Lenox, who had made the plaintiffs Peron of an 
his deputies for ſeven years through all places within the county of office, provided | 
Eſex, except Colcheſter ; that the defendant covenanted with them, the plaintiff | 
whereas the ſaid duke had made a deputation of that office in Colchefter == — 
for two years to one Everden, that at the end of the two years he — 
would. procure to them a deputation for ſeven years, in the he was | 
lame manner as Everden had it, PROvIs0, that they upon the 7 to givethe | 
ing thereof ſhould give ſecurity for the payment of one hun- N * 
dred pounds per annum rent for it, and performance of covenants : Dougl. 689 0 
and they alledged in facto, that they were always ready to give ſecu⸗ Ep. 
rity for the rent, and that the defendant had not procured the depu- 
dation. ö 0 | : ; 
The defendant thereupon demurred.—After argument the decla- 
ation was adjudged good; and, upon a writ of enquiry of damages, 0 
anages being aſſeſſed to five hundred pounds, judgment was given A 
xcordingly. 85 ES 
A writ of error was thereupon brought in the exchequer chamber, 


THE FIRST ERROR aſſigned was, Becauſe they do not alled . 
performance of the promiſe, but only a readineſs to have given — _ oa 
j. bed non allocatur ; for they hw: not give ſecurity until deputa- do certain a&, 


tion made; and the non-performance of the promiſe ought to come it lie» on the 


on defendant to 
the other part. 2 ; 


5 | | formance. Cowp. 125. 
SECONDLY, Becauſe it is not ſhewn, that they required a depu- in an action os 
ation to be made, and the quality how the other was made; eee ' 
in fact, that there was any deputation made to Everden.—Sed non Procure tha de- 


; utation to 
oice in the ſame manner 28 another was deputed, the defoadant is eapper to foy there waene dar 
Mun, and the manner of the former deputation need not be ſhewn. Ante, 288. Poſts 391. 


8 Ea 


_ _ Gry4on, 


* * * ” * > 
* ſhe » 
- 4 * v4 
K 
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Banwicke and allnentur; for the covenants mention that there was a deputation; 
Tonnen and he is eſtopped to fay the contrary, and at his peril ought to 
ae, procure ſuch a one to the plaintiffs as the other was; and it bh 
not in their notice how and in what manner the other was; and that 
the defendant ought to procure it immediately after two years ex- 
| pired, that the plaintiffs might not loſe the profits thereof after they 
£ 4 were due. J g 
If breach of - TIR DIr, Becauſe ſhewed not the breach according w 
——_— _ ed the uſual form, et 7 conventionem in bac, c. — Sed non al. 
it Need not con- catur; for there ing a breach thereof ſufficiently alledged, they 


| clude, lc wn need not make a repetition ; and when the ſubſtance is all the 
tenuit, G. 


purſuing of the uſual courſe is not material, Wherefore the judg. 
| Judg 


ene ment wa 


MT = os fm. =- 


83 = 
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10. Jac. \ : In the King's Bench. | LS 
bir Thomas Fleming, Knt. Chief Juſtice. 

Sir Chriſtopher Yelverton, | + 0; 

S;r David Williams, Kt. | Tooufices. 

Sir John Croke, Kut. 87 


Sir Henry Hobart, Kut. Attorney General 
Sir Francis Bacon, Kut. Solicitor General. 


- FS&?. — —— 2 4 2 ̃ 
Browning againſt Fuller. 1 


RROR of à judgment in the common pleas. The error A glainid -. 


aſſigned was, That in aſſumpſit brought as executor, although ecutor muſt 
he thews himſelf to be executor to him to whom the 2 {ome 22 
made, yet he faith not teflamentum hic in curid tum. The — — 
defendant pleaded non aſſumpſit 3 and found againſt him, and Judg- Poſt. 409. 444. 
ment accordingly.—And this being aſſigned for error, was held gro. Eliz. 558. 
to be matter of ſubſtance, and not of form only; and was there- Dough. 4. ts 
fore reverſed, EN | noſes, 


Now by 16. and 19. Car. 2. e. B. after bringing into court of letters teſtamenta« : 
ferdi, nd judgment ſhall be ftayed or ry, or letters of adminiſtration. See alſo 
reverſed for default of allegation of the 4. Ann c. 16. | | 


* 


Rice againſt Harveſton. WY Care . 
CTMENT. The ptaintiff declares of a leaſe made by John In ej N 
Ea * * Jain neger i 


plead a xrum i 


manor of S. Cc. whereof the king was and is ſeiſed; who by his may reply a 
4 to hold at will ac- ig Erant. 
cording to the cuſtom of the manor, by virtue whereof he was ad- fing the grant 
nitted, entered, ind was feiſed; and io juſtifies, alledged by the 
Theplaintiff replies, that long before the king had any thing in the g. C. y,1, 
manor, queen Elizabeth was ſeiſed thereof in fee, in right of the Moor, 551. 
crown ; and by her ſteward, at ſuch a court, granted the land in Owen, 14a. 
queſtion by copy to him in fee, to hold at will according to the cuf- __ _ 
tom of the manor, who was admitted and entered. | 1 _ 324.1 
Upon this replication the defendant demurred, ſuppoſing that the Cro. Flis. 650, 
vg ought to have traverſed the grant alledged by hen in his n any . : 
. Lut. 1548. 
Tur Counr held it to be a good replication; for the plaintiff bes en 
hath confeſſed and avoided the defendant's title by a former copy 14 Ray. 33). 
granted by queen Elinaberb; and ſo needed not to traverſe the grant 
w the defendant, Vide 6. C. Hillier's Caſe, 24. | 


„ 


Smith 


Faſter Term een 


| Jeafe will dif= mands made to him the tenth of April. | 


* 5 , 1 * | ws, 


\ 
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Co's ; Smith aghinſt Flynt. 5 
3 CTION FOR WORDS : « Thou haſt harboured and 
ing an offence « ceived thy ſon into thy houſe, knowing before that he w 


made felony by & a ſeminary prieſt.” — Taz CourT held the words to be ſcandalouc 
—_ are adi and actionable, becauſe that offence is made felony by the 27, Els 
Jones, 68. C. 2. And judgment was given for the plaintiff. | | 
Latch, 2. I” Bulſt, x81, 2. Vent. 265. b 

be | Tynan againft Bridges. ; 

| Trinity Term, 8. Fac. 1. Roll 1222. 

A releaſe of all EBT upon an obligation conditioned for performing an award 
demands will made by arbitrators by them choſen; who upon the twenty. 
2 r fourth of March awarded, that the defendant ſhould pay to the plan- 
the time it was tiff at Michaelmas next following twenty pounds; for non-payment 
made; but whereof the action was brought. 


De. The defendant pleaded the plaintiff's releaſe of all actions and d. 


„ RP IF 25” Uy Re EE poeEt 


2 — The ſole queſtion was, Whether by this releaſe thus made, the 
an f 2 payment of the twenty pounds by the defendant to the plaintiff auari- 
Ante, 170, ed as aforeſaid, be abſolutely gone and releaſed? ß 


Poſt. 487. And THE WHOLE CouRrT conceived that the releaſe was not any 
8. C. Yelv. 214. bar to the plaintiff's action. A difference was taken by .W1- 
ws LIAMS, Juſtice, where an obligation is entered for payment of 
Co. Lit. 291. money at a day to come: there it is a debt and duty preſentl, 
Cro. Eliz. 606. and may be diſcharged by ſuch a releaſe before the day of pay- 


8 * ent; ut it is not ſo in caſe of an annuity, rent, or in an action 


1. Sid. 141. of debt for non- performance of an award made -for payment of 

2. Mod. $i. money at a day to come. But no judgment was given in this 

3. Lev. 274 caſe (a). | | 

Show, 150. 

2. Mod. 277. Salk. 575. 578. : 

br, (a) In the report of this caſe, Telu. 215. the day of payment; but they agreed to 

it is ſtated, that judgment was given by the diſtinction, that if performance had 
the whole Court againſt the plaintiff ; for depended upon a condition precedent, it 
although the money awarded to be paid could not have been releaſed until after 
was not founded on any precedent debt or the contingency had happened; for until 
contra between the parties, yet it was a then no demand or duty weuld have ar- 
demand or duty, which the plaintiff might ſen.,—Sce Lord Nott. MSS. Co Lit.291. 
have diſpoſed of by his will, &c. although b. 4. Bac. Abr 286. 
it could not be recovered by action, before 


can 5. Humphry again Damion. 
On a leafs for I ESSEE for years, rendering rent at Michaelmas and Lach- an, 
years, with a upon condition of re-entry for default of payment, is 


clauſe of re- en- by a ſtranger. The diſſeiſin continues until the day of payment; 
try on nom-pay- the leſſor afterwards demands the rent, and the leſſee to 


the lefor on de. PAY it. 5 
mand and refu- Whether the leſſor may enter for the condition broken, in regar 


— the condition was ſuſpended by the diſſeiſin. 


althoughthe — And it was held by T wHoLE Coun, that the leſſor n 
by a ſtranger. either enter upon the land for the condition broken, or he may (f 
Ante, 275. Co. Lit. 46. Cro. Eliz. 10. Salk. 209. Holt. 199. Ld. Ray, 171, See dhe alte 
Eaton v. Jaques, Dougl. 455. 461. 9 " 


Faſter Term, 10. Jac. 1. In B. K. | got | 


i! diftrain for the rent; for the land leaſed ſhall be ſubject to Hoxryzy 
ee which. the leſſor provides for the recovery of his E -. 
rent or poſſeſſion, into whoſe hands ſoever the lands comes: and it is 
not the act of a ſtranger that can deprive the leſſor of the advantage of 
that condition which he annexed to the leſſee's eſtate when. he parted 
vith the poſſeſſion of his land. I Fl, 


Lady Montague's Caſe. | 5 Cams. 


ADY MONTAGUE proſecuted for the forfeiture of a copy- ir 
hold of a manor of Lord Montague her late huſband, done in make a leaſe for 
bs lifetime, being part of her jointure. The caſe was, That the co- 5 Year __— — 
der made a leaſe of his freehold lands for ten years; and, to for ten 
void a forfeiture, made a leaſe for a year only of his copyhold, ac- years, it isa . 
cording to the cuſtom ; and covenants with the lefſee, that he ſhall 3 the 
enjoy the copyhold lands de anno in annum during the ten years (for fm i b 
which he had twenty pounds in hands paid him); and that if he did cuſtom. 
put him out after one year, or at the end of any one of the years, then Ante, 292. | 
the twenty pounds (which he had ſtill before-hand) ſhould be ac- Poſt. 308; _ 
counted for the rent of the laſt half year, —And it was held. by THE Co. Lit. 53. b. 
Coun, if a copyholder make a leaſe for a year, warranted by Cro. Car. 234. 
the cuſtom of the manor, ef fic de anno in annum during ten vx Ab. 
E. this is clearly a good leaſe for ten years, and will make a for- 1 Bull. 1 8. 
| . Car. 4 
wo +, 2, Mod, 81. 3. Bac. Ab, 404. Gilbert's Ten: 233. 1. Term Rep. 4-59 
Bur here in this caſe the copyhold land is not demiſed to hold for But a leaſe by 
ayear, et fic de anno in annum for ten years, but only for a year, ac- a copyholder | 
cording to the cuſtom, and a covenant for the holding it for a longer for a year, with 


time at the will of the leſſor, . _ | | — — 
for ten years, is not a forfeiture, Ante, 292. f. Roll. Abr. 847. 3. Bulſt. 252. 2. Mod. 8s. * 
1. Bulſt. 190. 2. Com. Dig. 522. 3 Bac. Abr. 405. ö 


Yet admitting that this were a leaſe for ten years; and ſo conſe- A reverſioner 
quently a forfeiture, yet the lady cannot take advantage thereof; ner, _— 
for if a copyholder make a leaſe of his copyhold land contrary. to 4 


feiture. 5 
the cuſtom, and the lord of the manor die before his entry or ſeizure r. Bul 190. | 
for the forfeiture, he or they in reverſion or remainder ſhall never Lutw. $02. 


ake advantage of the forfeiture done or committed hefore bis or ond * 
their time. f | | 2. Mod. 200. 
I. Salk. 186 


» 
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«RG Anne Long gi King. 

Trinity Term, 8. Fac. I. x 43 | 
Tor 4.  CTION for theſe words of the plaintiff, viz. « Mas, Ma. 
wasrobbed of PA $STER was robbed of forty: pounds, and one hundrel 
_ 2 marks worth of plate; and Jon Forp and Anns Logs,” 
- which heil — the plainti, * had it, and for that they will be hayg- 
be hanged, is ed.“ * My. 
e enable. The defendant pleaded not guilty; and fpund againſt him, and 
damages aſſeſſed to twenty pounds. And it was thereupon moved in 
arreſt of judgment, that an action lay not for theſe words; for in fay- 
ing, The plaintiff had it, he doth not ſhew that ſhe ſtole it; be 
ſhe might have it by trgver, or emption, or otherwiſe lawfully ; and be 
doth not charge her that ſhe ftole it: alſo in ſaying, . They will be 
ged for it,” it is but his opinion, and not a direct laying of felony 

to their charges. ha n 
3 Upon the firſt motion the Court doubted thereof; but being aſter- 
-, _, * wards ſeveral times moved, upon the firſt day of this Term Txt 
. Covrr reſolved, that the action lay; for all the words being laid to 
gether, it ſhall be intended that he ſpake them in the worſt ſenſe 
viz. That the plaintiff had thoſe goods feloniouſly,. and was an act 
| in the robbery (a): and it is further aggravated and explained in y. 
.iing, © They will be hanged for it,” Wherefore it was adjudgal 
1 for the plaintiff.NorgE, Afterwards this judgment was reverſed i 
| a writ of error in the exchequer- chamber, becauſe the words are mn 

actionable (5). | 

(a) Now by 3, Will. and Mary, c-. f. goods is felony. ide 1 "Hawk. P. C. in 
4- and 5. Ann c. 31. 5. toreceive ſtolen (% Jide Paſt, 331 pl. 12. 


gi 2. | | Mortimer againſt Petifer. | 


On an iſſue on EPLEVIN, for the taking of two cows in Buckland-mead i 

the _—_ — Buckland. N 
5 r be al- The defendant pleaded, that Buck/and-mead contains ten acts 
—— to be whereof half an acre was copyhold, parcel of the manor of But: 
dune, wall land in Buckland; and that within the manor is a cuſtom, da 
| Devon ie every copyholder, having any copyhold land within the (aid 
* - the town. acres, ſhould have common from ſuch a day to ſuch a day, n 
; Poſt. 308. 599. the reſidue of the ſaid ten acres ; and ſhews that he was 3 of 
Ante, 8. 86. holder of one rood of meadow in the ſaid ten acres ; and fo jun: 
- Hob, 286. . * 4c. 
+". 6. Co. 14. 65, See 21. Jac. I.c. 13. 16. and 17. Car, 2. c. 8. 4. and g. Ann. c. 16. 24: Geo. 
Mr. Hargrave's note (2.) Co. Lit. 123. p. 125. 


3 -- 


» .. | 
5. _ 
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though the iſſue is upon the of the manor. | 


& novo was awarded. | 2p 
In the Exchequer Chamber. 
King againſt Marlborough and Craker, 
MOR of a judgment in the king's bench in an ejectment. 


chat this was not error, but guoad him within age. 
But ALL THE JUDGES AND BARONs held, in regard the d | 


{ was reverſed. 


Kerſey againſt Lovet. 


bench in an ejectment. 


The error aſſigned was, Becauſe the plaintiff himſelf, betwixt the 
verdict at the uf prius and the day in hanco, entered, and fo had abat- 
ed the writ, It was thereupon > Aarne, and now he would not in- 
liſt upon that error, but moved l 


ANOTHER ERROR not aiſigned, Becauſe the venire facias was re- 


& _ intended, and fo are all the precedents, Wherefore it was 
airme : 


Edward Miles-again/? Richard Prat, Thomas Richardſan, 
and Nicholas Babbs. 
7. Fac. 1. Roll 413. 


try into the 


uſe and taking of the cupboard; and as to them 
wereupon. "Thomas Richaraſon plead 


7) the iſſue returnable the fame At the day, the 


137. 139. 233. 267. 1. Com. Dig. -333. | 


And of that opinion was THE wHoyE Coun ; for che manas 
being aledged to be the manor of Buckland. in Buckland, the venire 
facias ought to have been from Buckland, Wherefore a venire facias 


being upon verdict : and it was thereupon demurred; for it was ſaid, r, 


tunable die Veneris poft craft. Purific. — Sed non allocatur; for ſo it 


* 


/ 


Ile being thereupon, and found for the plaintiff ie was movedite Mou 2 
arch of judgment, that there was a mif-triab ; for the vengre facius . 55 
ic de viciurto manerii, where it to have been de Buckland, fl. Pare ns b 


Ante, 290. 
I. Keb. 940. 
2. Saund. 213. 


and coſts are entire, that the judgment is rev e for both; and Cro. Elia. 378. 


1. Mod. 296. 
1. Lev. 294. 


Fitag. 1. Strange, 783. 


5 Car 4. 
EN in the exchequer- chamber of a judgment in the king's The entry of 


the plaintiff in 
ejectment be- 
tween the es 
prius and day 

in banco, does not 
abate the writ. 
Ante, 263. 
Ts Lev. 155. 0 


CA ge 


RESPASS, for entering into a houſe in Needham Market, and un. m__ 
: taking a cupboard, cheſt, and other goods. Nicholas Babbs _—_— not 
Neaded 0 de Richard Prat pleaded not guilty, except to the help a diſcomti- 


nuance upon an 


! : x — 
Juſtifies, by reaſon of an extent 3 a ſtatute, and a liberate ee 
the 


| like plea; and there although the 
on was pleaded © nul tiel record, and the - defendant had day — 2 al- ET 
"ng in record ne craft, Pur. 45 Fac. 1. and a rudy? > tur he - — A 

J. efendamꝭ Ante, 36. 211, 


it. 353,—Cro, Eliz. 339. 412. 11. Co. 7.2. 1. Roll Ab. 775. | 3. Lev. 49.” 8. Mod, 40. 
| failed. 


\ * 


- 
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ess failed of the record;, whereupon it was adjudged againft him  .. © 

b 1 * that, et quia neſcitur que damna, ideo a A OO BEM « k1 
cy. PrATT, So , S 

Tao. Ricu- fam ad inguirendum de execut, prædict. quam de dumnis, &c. return. 

Apson, and able Quind. Paſch. and then the record is, © poſtea continuats ing, 

Nics. Bans. « proceſſy in. placito prediet. jurat. poſit. uſg. ad in Oftab, Michal, 

. &« &fc.” nift prius, Cc. and then the peſfea was returned, and th: 

| 23 and one hundred pounds damages found; and judgment ac. 

cordingly. | BY 


A judgment er. A writ of error thereof _ and affigned, Becauſe there w 
roneous as to not any continuance between Eafter Term and Trinity Term, ng 

| * | rinity Term to Michaetmas Term, but that Term was utter); 
— — 1 omitted; and there being this diſcontinuance, there was a failure df 
bad for the the record; whereupon the inqueſt is but an office, which is a di. 

\ - whole, . continuance not aided by the ſtatute ; for that aids only diſcontinuar- 
| — 1 783. ces after verdict, but not after demurrers, or failure of record ; and 
LA. Ray. 600. although the verdict is for part, yet the damages being entire, i 
Dougl. 376. being diſcontinued in part, is diſcontinued in the whole, and not 


730. <aided. 


654. > Tux Jusricxs faid (and ſo they were informed by the clerks), 
| that diſcontinuances may be upon the plea roll, or upon the roll of 
the venire facias after iſſue joined: and if it be upon any of them, it 

is well enough. But THE CourT being certified that it was not 

upon any of them, the judgment for this cauſe was reverſed. 


„ ; - Salman againſt Bradſhaw. 
"I AER OVENANT. For that the defendant let to him the manor d 
that ux hada I Stanton in the county of Lerce/ter for fix years by indenture; 


right to let for and covenanted that he had lawful right and eſtate to let it for that 
— term; and aſſigns for breach, that he had not any right nor lawful ei- 
3 tate to let it, and ſo broke his ſaid covenant. | | 
n 


wh b _ The defendant pleads a concord, that he gave to him ten pounds in 

Ante, 171. atisfaction | 

| — 370. 

| — Liz. 303-b. mages of one hundred and twenty pounds, and judgment accord 
9 Co. 60. ingly. . . 


Sur. 158. him by title. 

. Sed non allocatur; for the covenant being general, the breach m 

| be aſſigned as general as the covenant, and it lies not in the plan- 

. tiff's notice = hath the rightful eſtate : but the defendant ougit © 

/ © have maintained, that he was ſeiſed in fee, and had a good eſtate o 
demiſe; and then the plaintiff ought to have ſhewn a ſpecial tile u 

ſome other: but prima facie, the count is good, the covenant bei 

general to aſfign a general breach. Wherefore the judgment u 


Bel 


"a 
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Beal againſt Braſier. „ Gay. 
JECTMENT for lands in Blackthorn, upon a leaſe of one Fohn , 


WWeatherhead. Upon ſpecial verdict the caſe Thats dn. re 
pyholder in fee makes a leaſe for years hy — five — 
pounds rent to him, his heirs and aſſigns, at Afichaelmas and at the tage of a condi- 
Amunciation, and for non-payment, a re-entry. He ſurrenders over n broken by | 
to the leſſor of the plaintiff in fee; who being admitted, demanded 30. 2 8. c. 34. 
the rent afterwards at the day of payment, and for-non-payment re- 8 
entered: and the queſtion was, Whether this entry were congeable 8. c. Yelv. 222 
or no? The ſole doubt was, whether he who hath the reverſion of a Cro. Car. 24. 
copyhold, by way of ſurrender may take advantage of a condition 2.283. 
within the equity of the ſtatute of 32. Hen. 8. c. 34.— And with- Code 75 15 
out argument, WILLIAMs and YELVERToON, Gente FLeming 3 eg 
over-ruled it, that he could not, neither by -the "common. wa . 

* mw ſtatute, Wherefore it was adjudged for the defen- * 
nt (a). 


LI. IE i ef RT ond 


= i 


K > GG. * 4 .. 


() Sed vide Yelv. 135. 3. Lev. 327. Salk, 285, Gilbore's £ 3 
W 161. 3 Term Rep. 398. 327 k. 285. Gilbert's Tenures, 18 1. Bull. 


7 * „ „ 
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Sir David Williams, Kit. 
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* 
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Sir Henry Hobart, Knt. Attorney General. 
Sir Francis Bacon, Knt Solicitor General. 


Cart 1. | Odingſells againſt Derbie and Jackſon. _ 
in cjeQtmaent | \JECTMENT. After verdict upon not guilty, it was moved 
againſt two, a ' in arreſt of judgment, that the declaration was not good; for it 


miſpriſion, ſtat- was, That the two defendants intravit et ipſum (le plaint.)' a firni 
ing the entry p e , 

and ouſter inthe [#4 Pr £41574 ejecit et expulit, where it ought to have been intraverut 
. ſingular inſtead et ejecerunt, Ic. and being the point of the action is not therefor 
of the plural amendable. The bill alſo upon the file was found to be ſo.—But All 
number, ® THE JUSTICES (FLEMING abſente) held it to be amendable; forit i 


_— 9 an apparent miſpriſion of the clerk. 


S. C. Moor, 866. S. C. Yelv. 224. I. Salk. 48. 2. Strange, 807. 2 Burr. 1160 2. Bl. Rep. 90. 
Cowp. 407. Dougl. 114. 135. I. Term Rep. 783. | | 
* Q g j 


Case 2. Tooſe and his Wife againſt St. 


re ſay that * 4. CTION FOR WORDS : for that the defendant ſpeaking of 
* Killed B. is one Alice Dunſcombe widow, concerning the death of her hul- 


ackionable. band, ſaid, “ Togſe's wife (innuendo the plaintiff) killed thy huſband 


ware 4 438. (innuendo) Fohn Dunſcombe,” her huſband (lately dead). 
Comp. 276. - After verdict, it was moved in arreſt of judgment, that theſe word 


were not actionable ; for ſhe is not accuſed thereby of felony, for ſhe 
might kill him by phyſick, or by other means: and a precedent un 
ſhewn in the common pleas, where it was adjudged, that for the 
words, „Thou haft killed J. S.“ an action lies not; for J. S. nay 
come to his death, and the other peradventure be the means thereof, 
by execution, battle, phyſick, or otherwiſe: wherefore the won 
are too general to maintain an action. 


But THE Cour here reſolved, that this action well lay; for i 
ſhall be intended, he ſpake them in the worſt part, and in ſlander of the 
plaintiff, Wherefore it was adjudged accordingly. 


WordsaQtiona= NorE, Between the ſame parties another action was brought, br 
ble. cauſe he ſaid, © Tooſe's wife is a witch, without further words; aud 
_ 4 —— adjudged maintainable. 

Sed vide Cro. Car, 1. Sid. 52. Poſt. 531. and 1. Com. Dig. 192. contra. 


Cart . Oaſte againſt Taylor. 


3 SSUMPSIT, by David Oafte, a merchant-ſtranger, Wi 
Pn A William Taylor, a merchant ; for that whereas by the cv 
12 


mounts Toy the parts beyond ſeas, if any merchant commorant "Y 
to @ promiſe to pay it; but it mull be ſtated that the drawee was a merchant at the time is 


it. Ante, 6, 7» . 


. 
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}n, and trafficking beyond ſeas, direct his bill of exchange bond fide, 
and without covin, to another merchant commorant beyond ſeas, 
1nd trafficking between London and the parts beyond ſeas; upon ſuch wo RE, 
i merchant's accepting a bill, and ſubſcribing it according to the uſe A l. 

of merchants, it hath the force of a promiſe, to compel him to pay at Co. Lit. 152. 
the day appointed by the bill: and alledgeth in fact, that il 182. 
lam Kenton, being a merchant trafficking betwixt London and Mid- + wa 308, 
dburgh beyond the ſeas, and commorant in London, directed his x, 8 478. 

bill of exchange to the defendant commorant in Middleburgh, and Cro. Car. ;or. 
raffcking between London, and Midaleburgb, requiring him to pay 2. Brownl, gg. 
three hundred and fifty-five pounds Flemiſh, at the uſance of four 7: Com Dig. 
months, to the plaintiff, being a merchant ; and that the defendant 2 169 
accepted thereof, ſecundum * mercatorum, and ſubſcribed it, and 1. Vern. 219. 
had not paid it. Whereupon, &c. = After verdict, upon non aſ- Sec Ld. Raym. 
{aaz/it pleaded, and found for the plaintiff, it was moved in arreſt $38 393 
of judgment, becauſe the defendant is not averred to be a merchant , Te * 
a the time of the bill accepted. | NOR 


Seeg & 10 Will. 3. c. 17. 3. & 4. Ann, c 9. 


Amyas Cliſon againſt Proctor. 1 | Casr 4. 
RROR of a judgment in the common pleas, in an action of words of are 
trever and converſion of three hundred todas lanæ. The de- though they be 

ſendant pleaded not guilty ; and it was found againſt him to his da- not proper to 


mages of three hundred pounds, and judgment for the plaintiff, ar fer s 


Tas FigsT EPRoR affigned was, Becauſe © todas” is no Latin , Roll. Ab 6a3 
ord, ANGLICE VOCAT. todds; and therefore the Court cannot ad- Co. Lit. 101. b. 
ulpe thereof, being inſenſible.— Sed non allocatur ; for it is a framed 223. b. 

ora to that purpoſe, to ſhew the intent of the parties, although it be 8 Car. 55s. 
pt a proper Latin word: and in the Reg. 110, 111. there is “ pi- 13 

pom dini,“ and the BA. of Ent. 17. and 201. barrel cerviſiæ.— 10. Co. 130. 
\ud MaxxE ſhewed a precedent in the 12. Hen. 7. for this point, 70 

a, lane; and judgment there for the plaintiftf. 


A SECOND ERROR afligned, Becauſe it is alledged pretii, &c. 3 
here it ought to have been ad valentiam.— Sed non allocatur; for it car io may 


good both ways. | be uſed. 
Ante, 148, Dyer, 121 F. N. B. 88. 2. Vent. 174. 


Tump ERRoR, Becauſe the writ original was, de quibuſdam ae ek 272/ Ne 
uu tcatallis; and he doth not ſhew any at all in the writ. —Sed non 777 1 
«atur : for. the diff, is wh it is b fe hi — 
| e difference is where a writ is brought for one thing where it is 

iy, there mention is made in the writ of the nature of it; but when brought for di- 
e demand is of divers things, for the brevity of the writ, it is de vers things, is 
buſdam bonis et catallis, and to expreſs the certainty of them in the Peg. 654. 

ant in the ſame manner it is in treſpaſs; amd ſo are all the 


edents. 4 Mod. 319. 


| 10 u a I 1. Bulſt. 126. Stra. 1229. 

AF OURTH ERROR, For that the venire facias is awarded de vicineto | 

7 atis Co . 3 0 pay > * If a fact be al · 

entriæ, which ought not to be, for civitas Covent. being in ledged to be 

| "gent, is intended the county; therefore as a venire facigs done in a city, 

8 — be from a county, ſo it ought not to be from a city. 3 3 
ereof ThE CouRT much doubted, and cauſed a ſearch to ,,,, of the cry 

i for, except in Londen, it ſhall be intended within the juriſdiQion of the city. Ante, 150» 
5.0. Lit, 125. 2. Roll. Ab 623. 2 Hale, 262, 2. Hawk. P. C. 266. 5 


X 2 be 


— . 
/ 1 1 


: 3 3 N 2 
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- Cxr50N be made of the precedents in the common pleas and king's bench ſor 
| parc this point: and upon a view of precedents in all places except L- 
ROCTOR, l : : b pt Lone 
+ -»don, no mention is made of the pariſh or ward; and all venire Ncias 
e are awarded de vicinet. civitat. which is intended as well de div: 
; ro, Car. 1655 . W 3 | *, + oilate 
2:Roll. Ab. 629 itſelf, as de vici neto infra jurijdiftionem of the city; and ſo it is & vici. 
7 neo Eborum, Norwich, Sarum, Briſtol, Exon, and all other cities 
which are counties in themſelves : and this exception was taken in 
the common pleas ; and upon adviſement they reſolved it to be good 
* and ſo was done here, and the judgment affirmed. 74 
| 7. Hen. 4. pl. 13. 8. Hen. 5. pl. 10. 10. Ed. 3. pl. 27. 10. 
Hen. 6. pl. 19. 6. Ce. 14. Arundet's Cafe. © | 


"NO |  Lutterel again Weſton. 


If a copyholder FYRESPASS. Upon a ſpecial verdict the caſe was, The cuſtom 
make a leaſe for of the manor of Carhampron was, that if a copyholder lets his 


a year excepting lands for a longer time than a year, they ſhall be forfeited : a copy. 
9 holder makes a leaſe for a year, excepting the laſt day of the 1 — 
year, it is a for- ſo from year to year, excepting tne laſt day of every year, as long a 


fciture. he lived. 


Ante, 301. | : : F | 
1 ee 3 The queſtion was, Whether that were a leaſe for years to eauſe: 
Co. Lit. 45. forfeiture? for it was not a leaſe for an entire year, for there is a da 
Cro Car. 234. in every year excepted, and ſo a fraction of the time; and it is not a 


2. Com. Dig. leaſe for two years together; and therefore was pretended” it ſhoull 


: "Bac. Ab. 404. ſave the forfeiture. | 

Gilbert's Ten. But ALL THE COURT (without argument) reſolved, that it was: 
233+ * forfeiture; for it is but a ſhift to avoid a forfeiture, and in law is no 
- avoidance; for it is a certain leaſe for to years excepting two days, 
which isi a leaſe in effect for mort than one year: and although there 
be intermiſſion of a day, yet that is not material; and by ſuch means s 
he may make a leuſe for two years, fo he may for twenty, which de 
law will not permit. Wherefore, without argument, it was adjudg- 

ed for the plaintiff. | | 

case 6. Sir Walter Chetwind againſt Meeſton. 
8 - CTION FOR WORDS. Whercas he was juſtice of peate 


magiſtrate with A1 in the county of Stafford, and one Hickinan complained to him 
havingprocured of divers miſdemeanours committed by the defendant, and was {wort 
a perſon ta take before him, whereupon he bound | the defendant to appear at the 


| Ae quarter- ſeſſions; that the defendant ſpake of the plaintiff theſe words: 


tionable, © © By your means I had wrong at the ſeſſions, for you cauſed Hicimn 
« to {wear againſt me a thing that was not true (innuends Ut rag 
I, Roll. Ab. 57. cc ſaid oath).” - | | ; 4 Fr 
S. C. Yelv. 220. 3 ö ada Wu! 
The defendant pleaded not guilty; and it was found againſt bin: ms, 
and now moved in arreſt of judgment, that the words are not action» er wit 
ble. a $5; ter 47 


But ALL THE CovRr reſolved, that the action well lay; for bar BG 
| words touched him in his place, in charging him of procuring om * ds 
\ take a falſe oath before himſelf. Wherefore it was aFjudgel fr n law 
: © Sa £ ö 4 4 ; 4 | 


- plaintiff. | T 


A 2 - 
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1 Biggins again Tytherton.. - 7 CAsE 7. 

' Michaelmas Term, 9. Fat. 1. Roll 626. 7 fc 

T upon an obligation, and demands thirty pounds. Upon In debt on bond, 

. of the oblig ation, it was entered in het verba No- hoo | 

@ yeRINT, Oc. tenert, Sein trigimate libris,“ with the uſual words 23 _ 
in all bonds, only that word trrgintate for triginta : and, Whether it bond of trigin- 
were a good bond, and whether by this variance the declaration was fate for triginta, 
not ll ? was demurred in law. —And it was afterward adjudged for {3 net fatal. 


FE Ante, 290. 
the plaintiff, = Poſt. 355. 603. 


607, S. C. Yelv. 225. 2. Roll. Ab. 147, Cowp. 178. Dougl 866. 
Barnard againſt Godſcall. mens > 
VENANT on an indenture of demiſe of a houſe to the defen- Covenant will 
dant. | lic againſt a leſ- 
: ſee on an expreſs 


The breach aſſigned was, For not repairing the houſe within a cu, not- 
month after warning given the firſt of January, 9. Fac. 1. there n 
being an expreſs covenant on the part of the leſſee for himſelf, his fern. and r 
executors and aſſigns, that he would repair within a month after j.gyr has ac- 


garning. ; | c ccptedrenttrom 
The defendant pleads, that long time before that warning, vix. 98 | 

3 Jac. 1. he aſſigned over his term to J. S. who had paid his rent, g I. Ab. _ 

trays afterward to the plaintiff, ande plaintiff accepted thereof; Cro. Car. 188. 


andavers performance of all the covenants until the aſſignment. 418. 580. 


The plaintiff thereupon demurred ; for this aſſignment doth not 2 Prong 
take from the leſſor his advantage of the expreſs covenant : and not- 1. Saund. 240. 
withſtanding his acceptance of the rent by the hands of the aſfignee, 2.Com.Dig 563. 


jet he may charge the leſſee or aſſignee at his election. 4. Mod. 71. 
Stra 405. 1221. 


ALL THE COURT was of that opinion; wherefore, without argu- Ld. Ray. 320. 
nent, it was adjudged for the plaintiff.— And WILLIAus ſaid, he 368. 1551. 

knew it to be fo adjudged when he was a Serjeant, upon a demurrer mou 1 | 
the common pleas. And in this Term there was another cafe, Var- , 5 5 
«5 v. Goadcheape, where a like writ of covenant was brought againſt a Bull. N. P. 159. 
lice for years, on an expreſs covenant- for reparations, and ſuch a 1 Ter Rep. g2. 
plea pleaded, and a demurrer thereupon ; and adjudged accordingly 2. Ter. Rep. 425. 
for tae plaintiff. 5 | | 


„ #.. Ge Ge 


bk Ad 


Clun againſt Fiſher. | Car g, 
Trinity Term, 9. Jac. 1. * Rull 664. | 
EBT for fifty pounds rent referved upon a leaſe for years, If a leaſe be » 
Ide cafe upon demurrer was, That Anne Breedon, tenant for made =_ fifty 
if, made a leaſe for fifty years, if ſhe lived fo long, rendering an- 7%! — mn 
nally during th 145 quarter]; Mich 11 ee Is 

y curing the term two hundred pounds quarterly, at Afichael- rendering rent 
ms, riftnas, the Aununciation, and Midſummer, by equal portions, at Mi haelmas, 
"7 within thirteen weeks after every of the ſaid Feaſts. She dies af- or ppm - | 
ter Michaelmas, and within the thirteen weeks, and for the rent due eee = 
a Michaelmas before her death this action was brought; and Aly the Ir die 
mus matter being diſcloſed in the count, the defendant demurred after Michael- 
n law, FW. nias, within the 
thirteen weeks, 


The ſole queſtion was, Whether this rent were due, ſhe dying af- the rent for that 


Michaelmas, and before the end of the ſaid thirteen weeks ed. is dife 


Ante, 228. 233. as Poſt. 500. 
t 


3 
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Crom 


againſt 
Fis AER. 


10. Co. 127. 

Cro. Eliz. 380. 

5755. 

Co, Lit. 262. 
Salk. 578 

2. Mod. 21. 
Yelv. 167. 

4. Leon. 247. 

1. Bulſt. 1. 

1. Saund. 287. 

2. Saund. 166. 
I. Sid. 141. 

Ld. Raym. 819. 

396. 

Salk. 141 

7. Mod. 96. 

1 Peere Will. 

178. 190. 392. 
Prec. Chan. 55S. 


the caſe of Barwick v. Foſter (a), where a leaſe made for twenty-one 


Feaſts; and as if ſne die before the Feaſts, it is not due; fo if ſhe 


by the contract: and if there be an eviction by elder title betwin 


| 


See the caſe of 
Mills v. Auriol. 
1. Term Rep. 
in C. B. 439. 


reſervation is at ſuch days during the term. 


% 


AS. 
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It was argued by HRDIEV for the defendant, and VEI 
the plaintiff} 3 at the bar, ; Ix. mer 


FLEMING, Chief Fuſtice, and WILLI Aus, delivered thei; n 
on, that this rent 72 2 due; for the reſervation . 
disjunctive at the four Feaſts, or within the thirteen weeks after 
every of the ſaid Feaſts, nothing is due until the end of the thirteen 
weeks, but there is only an election given to the leſſee to pay it at 
the Feaſts, if he will, but until the end of the thirteen weeks he 
cannot demand it by diſtreſs or action of debt, and therefore it jc 
not any duty; and if the anceſtor make ſuch a leaſe, and die acer 
Michaelmas, before the end of the thirteen weeks, this rent {a! 
go to the heir, and not to the executor: and if the leſſor releaſe 
all actions and demands after Michaelmas, before the end of fx 
months, this rent is not releaſed; but peradventure by a particuly 
releaſe, with preciſe words, it may be releaſed : and if the leſſe 
make a forfeiture, and the leſſor enter therefore in the interim, 
betwixt Michaelmas and the end of the thirteen weeks, no rent is 
due to the leſſor. And there is a difference betwixt this caſe and 


years rendering annually at Afichazhmas, or within forty days, fuch 
rent, the leaſe beginning at Michaelmas ſhall end there; and the 
rent was due for the laſt year, although the year expired before the 
forty days; for the reſervation being annually during the term, a 
the ſaid Feaſts, or within forty days, it ſhall be expounded accord 
ing to their contract at the end of every forty days during the term; 
but the term ending at Michaelmas, fo as there cannot be forty da 

after during the term, the law rejects that K. days at the laſt Fel 
for that cannot be, and then it is due at the Feaſt, according to the 
contract of the parties : but here the term being uncertain, depending 
upon the life of the leſſor, the law reſpects the thirteen weeks as the 


die after the Feaſts, and before the thirteen weeks end, it is not due 


Michaebnas and the thirteen weeks, there is not any rent due; for the 


CxoRR, Juſtice, to the contrary; for the rent is reſerved payable 
annually, and is a duty at the ſaid Feaſt, otherwiſe it is not annually 
reſerved, nor payable: and the addition, & or within thirteen weeks," 
is but an enlargement of the day of payment, for the eaſe of the leſſer 
at his election: and he denied the law to be ſo in the caſes put d 
the death of the anceſtor after Michaelmas, where the eviction is 1. 
ter Michaelmas ; for he held, that the rent is due to the executor, and 
not to the heir, and is due notwithſtanding the eviction after Micha 
mas; for otherwiſe the intent of the parties to have an annual reſer- 
tion is deſtroyed, if the rent be not due until a year and a quarter a. 
ter. Et adjournatur. . 995 


(a) Ante, 233. 


Nori. 


- 
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Norz. Afterwards it was adjudged for the defendant. '' See Dyer, Cron 
142. and the Caſe of Smith'v. Bg re 

By 11. Geo. 2. c. 19-1. 15. where any from the leſſee, if ſuch tenant for life die 
tenant for life ſhall happen to die be:>re en the day on which the rent was made 
ar on the day on which any rent was te- payable, the whole; or if before ſuch, 
{-rved or made payable upon any demiſe day, then à proportion of ſuch rent, ac- - - | Fe 
o leaſe of lands, tenements or heredita- cording to the time ſuch tenant for * 
ments, which determined on the death life lived of the laſt year, or quarter of a 
of ſuch tenant for life, the executors or year, or other time in which the ſuid rent 
aiminiftrators of ſuch tenant for life may, was growing due. . 1 
in an action on the law, recover of and e | 


Lovelace againft Jeniper. + aer 10. 
Hilary Term, 9. Fac. 1. Roll 1375. n | 
RROR of a judgment in the common pleas upon confeffion.— A default in ep- 
The writ was DEBT for forty pounds. The capias was awarded, tering the * 
AM allthe proceſs accordingly, until the return of the pluries capias; by tubs, | 
and then the entry was, * quod querens obtulit ſe in placito debiti FORTY 
SHILLINGS :” and the defendant made default, and thereupon an exi- Style, 209. 
gent was awarded; and the defendant appeared and pleaded, and after- 7; Keb. 647- 
ward confeſſed the aCtion. 5 | 'E 
The error aſſigned was, That it was a diſcontinuance apon the Palm. 270. 
ofulit ſe in placito debiti FORTY SHILLINGS, the proceſs being award- — n P. C. 
ed upon the roll, and there is not any continuance as to the plea of "© 


debt of FORTY POUNDS ; for it may be that there were ſuch ſeveral 
actions of debt then depending. WI | * 
But 1T WAS RESOLVED to be no error, for the appearance hath 
hyed it; for as appearance faves default in mean proceſs, ſo this ſaves 
the defaults of the continuance by the ohtulit ſe: and if the obtulit ſe 
had been in placito debiti, omitting any ſum, it had been good; fo 
mentioning another ſum, it is clearly good. Wherefore the judg- 
ment was affirmed. - | ON Canes n 
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Merrell againſt Smith. 5 : BY > fades; 


RROR of a judgment in the common pleas, in an ejectment.— The imparlane:: 
The error aſſigned was, Becauſe the firſt declaration was, that roll cannot be 
Eyre, the 25th March, 6. Fac. I. let to the plaintiff lands in 8 hc 

flir, in the county aforefaid, for ſeven years; by virtue whereof * 

the plaintiff entered and was poſſeſſed, until the defendant, poftea, Poſt. 415. 498. 

ſriicet, anno b. ſupradie. entered and ejected him; fo there is not 537. 

any day mentioned. gf | | | 
| 1 Roll. Ah. 18 

After imparlance, as the courſe of the common pleas is, the plain- 207. * 

tiff made a ſecond declaration, and there (without any ſpace made) ': Ter. Rep. 

the ejectment is ſuppoſed to be 26tiz Mai anno jupradit. And te 

me urit was brought of this ejectment Mich. 7. Fac. 1.; and there: 

upon the defendant pleaded: not guilty; and found againſt him, 

nd judgment for the plaintiff, The queſtion was, Whether 

"us were erroneous, becauſe no day of judgment was mentioned + 

a the firſt declaration ?—But- it was objected, and ſo agreed by 

THE Covar, that the firſt declaration is the principal and mate- 

nal declaration, and the ſecond is but a recital of the firſt : and if 

my matter of fubitance be omitted in the firſt, it cannot be aided 

" mended by the ſecond, for that begins with an alias prout pater, 


312 Michaglmas Term, 10. Jag. 5, In B. R. 46d C. | 
Mair , {o it is hut a mers recital; and therefore if the firſt be. not good, 1. 
"poi though the ſecond be good, and he plead thereto, and the trial i; 
tn thereupon, yet the judgment is erroneous, 

A declaration in But ALL THE COURT held, chat as this caſe is, the firſt declaz 


Samak tion is well enough; for he declares of a leaſe the 25th "March, 6, 


thedayon Fac. 1. which is the firſt day of that Fa. and the declaration, gu 
| wr og oufler 25 ſeilicet | 6. Fac. the defendant ejected Rag La. 
was * enough for the year wherein he made the ejectment, ſo as it appear 
ST — that it was after the leaſe made, and in the fame year of 6. Fac. 1, 
Poſt. 428. 662. wherein the ejectment was, and the action is brought Auns 7. Jac. 
5.Com.Dig. 29. L · 3 and the ejectment being made between the making of the leit 
278. and the action brought, is good enough, although there be not 
Run. Eject. 91. day certain alledged, and the certainty of'the day is in the ſecond de. 
2. 81 1159- claration; and the verdict finding him guilty of the ejectment, the 
2. Ste, TL! gay of the ejectment is not material, it being before the action brought. 
* . Whereupon the judgment was affirmed. Mts 


„ an e = 9] 


To tha lea of TD RROR of a judgment in the common pleas. | The plaintiff 
4 gil Buße, 3 laſs brought an action of debt for rent reſerved upon a leit 
e bed for years made by himfel, | | 
on demiſe; but The defendant pleaded, that the plaintiff “ nibil habuit in tenemn- 
— iſſue be joined cc tig predict. tempore dimiſſionis pradie?. „ 

ereon, it is * , 2 bs . 
aided after ver- The plaintiff ſaith, © quod habuit in tenement. predia.” 


_ Being thereupon at iſſue, and found for the plaintiff, and jud 

g 33, for bing it — aſſigned for error, That this . 
Poſt. 315. not good; for he ought to have ſhewn to the Court what eſtate 
Yelv.227. he had © tempore dimiſſionts,” ſo as the Court might adjudge that 
1. Sid. 289. he had good authority to demiſe : and the replying generally, “ qud 
2. Bulſt. 41. « habuit, &c.” is not good, nor is any ae 1 and therefore the 


| 2 _ — judgment erroneous. 


Cro. Eli. 362. And ALL THE COURT held, that the replication was not good, 
| 3 Die And that the defendant might well have demurred for that cauſe (4); 

vn . but the defendant having joined iſſue, and the, verdict finding for the 
Hob. 206. plaintiff, it is now an iſſue: and the verdict hath made the replication 
Salk 27 good; for the Court is now aſcertained that the plaintiff had good a- 
2. W143 ority and eſtate to demiſe. Wherefore the judgment was 

+ *-., Vide g. Ce. 60. Salmon's Caſe. | | 

| | (a) Sed vide 2. Vent. 252. 271. 4. Mod. 78. 


Cat 13. : Lewis againſt Cawardly. 
el 83 In the Exchequer Chamber. 
Words actiona- CTION FOR THESE WORDS : « Thou didſt ſet upm 
_— 3 me, and tookeſt away my purſe with twenty marks in it; g? 


Hob. 30g. with me before a juſtice of peace, I will charge thee with felony: 

Cro. Car, 277. and it was adjudged that the action well lay. On a writ of ene 
being brought in the exchequer chamber, it was affigned, that th 
words were not actionable.— But ALL THE JUDGES AND BARON 
agreed, that the words are very flanderous, and tantamount to " 
«do charge thee with felony.” The judgment was therefore 1. 
armed (a), | cod Wai? „ Ih | 
8 (a) Sed vide Poſt. 315, Cro. Eliz. 890. contra. Gal 
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.., Goadſon again Dutheld, 
Hilary Term, 9. Fac. 1. Roll 232 
RROR of a judgment in the court of Pizpowders in Rochefter, A court of Pic- 

in debt, upon an obligation of three hundred pounds, dated the poudre hath, | 

an of May, g. Tac. 1+ and the action brought thereupon 24 De- L 
cember, 9. Jace I. Sin | cover matters 
The defendant pleaded payment the fame day, and iſſue thereupon, arifng in mar- 


Cars 14. 
San 


and found for the plaintiff, and judgment accordingly. * but by pern 
The FIRST Ex ROx affigned was, For that the ſuit cannot be in the cuſtom it may 
court of Piepowders, nor upon an obligation made at another day, but take 1 
they ought to ſue there for contracts, and things ariſing in fairs and cranſitory whe, 
markets ; and it is a court for theſe cauſes,” and not for àny otber. perſonal. 
Butit was thereto anſwered, and reſplved by THE CouRT, that '7, . G. 6. . 
true it is, properly a court of Piepowders is for fairs and markets, Co. Lit. 113. 
and for cauſes ariſing within fairs and markets, and not for any other; 4. Inſt. 23a. 
but a court of Piepobders fo termed for the ſpeed thereof, may be, 1. Noll. Ab. 545. 
by cuſtom in vills'or boroughs, for any ps as debts upon bonds + Rel ANTE, 
or otherwiſe ; for they are courts raiſed by cuſtom and preſcription, Gro, Cat. 46, 
and may be for any cauſes, done at any time, being tranſitory and per- (ro. Elis. 256. 
ſonal; and ſo they are in divers cities, as in Briſtal and Cheeſfer + I, Saund. 98. 
and the record was cited Michaelmas Term, 8. Fac. 1. Roll 146. ; 
dite v. Hunt, where ſuch a judgment in Gloce/ter was affirmed to 
be good; and Hilary Ferm, 33. Eliz. betwixt Pendred and Cham- * 
bers (a), where ſuch a cuſtom was alledged to be in Canterbury, and 
holden good; and the record here was, Curia domini regis pedis pulue- 
riſata tent. apud crvitat. ROFFENS. coram majore et duobus concivibus, 
ſecundum conſuetudinem civitat. à tempore cujus, &c. ac ſecundum. pri- 
vilg. et libertat. c. conceſſa et confirmata, '&c. > 
ASECOND ERROR affigned ore tenus was, That this ſtyle of the A court mh 
court, that it is by cuſtom, and by charters of the king and his pro- Pride 
genitors conceſſa et confirmata, &c. is repugnant in itſelf; for the $3 d pd 
ciarter determines the preſcriptien.— Sed non allocatur ; for a court for x new char= 
being by preſcription, is not taken away by the grants and confirma- ter may be ac- 
tons of kings; but they may uſe their charters as confirmations or as „ 35 2 were 
grants, or may claim thoſe liberties. by preſcription, notwithſtanding warts. 
ſuch charters ; for, as FLEMING faid, every corporation uſeth, in 2. Roll. Ab. 
every king's time, to take a new confirmation of their liberties; other- 197. 291. 
ile they ought to plead upon a quo warrants brought for the uſing of 9- Co. 28. 
* liberties, or in Eyre allowance of them, elſe they are not juſti- LA. Ny. 3. 
ſuble. | 
A Tump Error affigned'ore tenus was, That the court bein 1 
Wit is in the ſtyle of en caram majore et duobus ae e 
le vemre facias is made returnable coram J. S. majore vel deputat. 
7 &t coram duobus. concivibus at ſuch an hour; which, is not good: 
crit doth not appear, that either by cuſtom or charter the mayor 
night make a deputy, or that proceſs ſhould be returnable before 
de deputy ; and therefore the venire facias is miſawarded, and not 


8 = => 


TS N 


2 ed dy the ſtatutes, of Frofails,—And rng Cour ſeemed to in- 
e o 


(a) Gro, Miz. 256. he 
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kets and fairs; 
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Goopson cline to that opinion, but wiſhed the parties that the defendant 
again” ſhould put in new bail into this court, and that the plaintiff ſhould &. 


DurriIzIp. ee ee 5 
Cast 15. | Johns againſt Smith, | 
Zafer Term, 9. Foc. 1. Roll 364. 
Proceſs from RESPASS of falſe impriſonment for fourteen days. The de. 
the Marſbalſea 5 i fendant juſtifies, for that the court of the Mar jhalſea W2S 2n 
| — . ancient court, to be holden before the ſteward and marſhal of the 2 
day certain, and of the king; which court hath juriſdiction to hold all pleas of all te. 
not at the next paſſes within the verge; and that there were divers officers called 5 
court generally ; zatores virgarum within the verge, who were officers of the cour; 
=_ — . and that all H have been uſed, from time whereof, &. 
of the Bong. to be directed to the marſhal to be executed by himlelf, or fu 
bold; for falſe officers by his commandment ore tenus ; and ſhews, that he hin- 
impriſonment ſelf affirmed a plaint of treſpaſs in the marſhal's court againſt the de- 
22 — ar. fendant for treſpaſs within the verge ; and thereupon a precept wg 
reſt under ſuch made 23 September, 7. Fac. I. at F. within the verge, to the my. 
a writ, | ſhal, to take the plaintiff, ad habendum his body at the next court; 
Poſt. 519. and that the marſhal commanded one Riſeby, being portatu- virge 
S. C. a. Bulſt. 36. there, to take the plaintiff; ita quod, &c.; and that the defendant 


po — *54* ſhewed the plaintiff to him, and came in aid of him, &c. and ſo juſt br 
6 Co 20. b. fies. And it was thereupon demurred. "8 u 
10. Co. 74. b. ThE ERST EXCEPTION taken was, Becauſe the preſcription s WAY 
SR to hold all pleas of all cauſes within the verge, and it is not ſhem te 

, ſel 


March. 11). between what perſons, and therefore it is not good; for it is again 
x. Mod. 81. the ſtatute of 28. Edw.1. c. . that they ſhould hold any pleas unle 
- — $8, $9. betwixt perſons of the hotel (a). | 7795 

Bull. N. F. 83. A SeconD ExCEPT1ON, For that the precept or capias is return 
Salk. 408. able at the next court, and it is not upon any day certain; fo he might 
: kt, 126. be detained in priſon for a long while, not knowing when the court 
* K.. Rep. 694. {Þall be holden.— And ALL THE COURT reſolved, that ſuch awarding 
1.8tra.560.834. of proceſs was ill, and he who was arreſted upon it might maintain a 
2. Stra. 1184. action of falſe impriſonment : wherefore, for this cauſe principally, it 


Cowp. 21. - ze 
en On adjudged for the plaintiff. | 
735. - (a) Doubts having ariſen as to the ex - diction to hold plea in all perſonal adien 
| tent of the juriſdiction of this court, whatſoever which ſhall ariſe between uf 
Charles the Firſt, in the 6th year of his parties within twelve miles of Waite 
reign, by letters patent erected a new HALL. 3. Bl. Com. 76, 77. 4. Bl. C 
court, called the curia palatii, with juriſ- 276. 1. Sid. 180. Salk. 439. 
——— — ———oO . .. — . 
5 In the Exchequer Chamber. 
. Thinne again/t Rigby. 
N Trinity Term, 9. Jac. 1. Roll 646. 


An award that RROR in the exchequer chamber, upon a judgment in the 
one ſhall have king's bench, in an aſſumpſit, for non-performance of an 2 
A hacks bitrament. The error aſſigned was, For that the arbitrament i 
other ſhall give void in hoc, that the ſubmiſſion being concerning the gow: 
| ſecurity for fuck of certain trees in S. arr awarded that the de endant 

a ſum, without them, and that he ſhould give ſecurity to the plaintiff for the ff. 
kind of ſecurity, is void for uncertainty. 1. Roll. Ab. 263. 5. Co. 77. Moor, 359 4 2 
Stiles, 365. 3. Mod. 272. 8. Mod. 212. 10. Mod. 205. 12. Mod, 129. Ld Ray. 123.246. Vt 


2. Pcere Wras. 450. met 


* 
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nentoffixteen pounds at two days. The plaintiff aſſigns the breach, Tn 
that he did not give ſecurity, nor pay 80 money. — And it was pain . 
by aLL THE JUDGES AND BARON, that it was a void arbi- 
rrament for the uncertainty, not ſhewing what ſecurity he ſhould 
give, whether by bond or otherwiſe; and ever arbitrament ought 
to be certain, that the party may know what he 1s to perform. Vide 
5 0. 67, 78. EO | - | : . 
SconDLY, The arbitrament was, that the defendant ſhould Arbitrators 
leave ſomany of the trees to the plaintiff for houſebote and hedgebote, __ —— 5 
is the arbitrators upon advice with counſel at the next affizes ſhould future autlo-. 
int. And for this cauſe it was held to be void; for they did not ty. 
make a perfect arbitrament, and they might not reſerve authority to Poſt. 585. 


themſelves to execute at a future time: wherefore the judgment was 


| 1. Roll Ab. 2 1 
reverſed. | Hob. 218. / 


8 b be . Sid. 59. Salk. 71. 3. Mod. 272. 
Kirby againſt Hanſaker. b 
RROR, in the exchequer chamber, of a judgment in debt, on a covenant 
upon an obligation of ſix hundred pounds. The error was for enjoyment 
abgned, Becauſe there was not a ſufficient breach alledged; for the NN evic- 
condition being, that he ſhould enjoy ſuch lands without eviction, the th g ny 
breach was affigned in the recovery by verdit in ejectment Nerd. 
upon a leaſe mace by one Eſſex, and doth not ſhew what title ejectment is not 


5 - $£-mx x ano 6 BE. 


bad to make the leaſe, but avers that £ex had good ti- $294, without 
#1 tle; and it might be he had title derived from the plaintiff him- — 
nf ſelf after the obligation made ; and therefore he ought to ſhew that thans is awe 

le he had good and eigne title before the leaſe made.—And for this joinder that the 


cauſe ALL THE JUDGES AND BARONS held the replication to be ill ; Terovery was by 

fr it ought to comprehend a full and manifeſt breach, otherwiſe it Aute, 23. 263 

1s not good. And although in this caſe iſſue - was taken that 3:2. © 

he recovery was by covin and not by lawful title, and found for Poſt. 425. 

e plaintiff that it was not a recovery by covin but 5 lawful title, Co. Car. * 

* het that helpeth not, the replication being ill: wherefore it was re- Hob. 12. 
eed.—NorE, This exception was taken in the king's bench after 1. Mod. 293. 

erdict before judgment, and diſallowed, becauſe the verdict had 3- Mod 135. 


VP 2. Saund. 177. 
dn 4 it good, ; ; 1. Lev. 83. 

— [Tem Rey Try Ab. 715. Cro. Eliz. $23, 5. Com. Dig. 44. 33. Term Rep. C. B. 275. 
1 g , J 7 

Can Also another exception was taken there, For that the trial was On an iſſue that 


Ja jury of the we. K Berks, where it ought to have been by a b Vas 
ry of the county of Midalſex, the trial being at the exchequer bar, _ by lawful 
e queſtion being, Whether the recovery was by covin ? But be- title tried of 

ule te delten was not only of the covin, but, Whether it was r, the jury 


P21 true title (for then it could not be ” covin) ? therefore the trial ſhall be from 


he 
de jury of the county where the land ay was good enough. But OT lands 
a the this point no anſwer made upon the writ of error. lie. 4 
2 5 
* Holland againft Stoner. | 1 


un *ROR of a judgment in the king's bench in an action for theſe words not ac 
12 «. Thou art a lewd fellow : thou didſt ſet upon me by tionable. 
13 highway, and take my purſe from me; and I will be ſworn to Ante, 312. 
It, | | Cro. Eliz. 890. 
* error * was, Becauſe an action lay not for theſe flag Jg. 
: of for he th not charge him with felony, hor with rob- 
him, or with any felonious taking away his purſe, and it 
| may 
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Hozax may be he took it away in jeſt, or for ſame other cauſe, and it 

N any direct ſlander. Ger . ; +1; C8 7 ik Wan 

wh And ALL THE JuDGEs AND BARons were of that opinion: 
wherefore the judgment was reverſed. - | + K tt 

\ ca 29. | Denbaugh again? Woodley. 

Hilary Term, . Fac. 1. Roll 1111. 

I RROR of a judgment in treſpaſs. The error aſſigned was, Be. 

| uy cauſe at the niſi prius one juryman only appeared, and a tal; 

je ph E de circumſtantibus was awarded, which was in this manner return- 

cumflantibus, al- ed upon the panel, viz. < nomina decam talium de novo appon.” and 

though only one there were eleven names returned, and eleven ſworn : which cannot 

3 be, 3 be; for if the Juſtices had authority when one only appeared to award 

2 — ered, tales de circumſtantibus, they ought to award decem tales and adio tals, 

it ſhall be and not upon decem tales to return undecim. 


FROG But ALL THE JUDGES ANÞ BARONS. ſaid, they might award 
5 4 or tales de circumſtantibus to make a full jury when one only appear; 
n ber and the tales ſhall not be ten talen, and afterwards eight tales, as a 
Pais, 81.83. banco, but generally a tales de circumſtantibus; and oa the addi- 
4 Reeve's Hiſt, tion decem is void, and that word ought to be ſtrucken out, and 
E. L. 263. 467; then it is well enough: wherefore they awarded that it ſhould be 
amended, and the judgment was affirmed. And they faid, the 
common courſe in all circuits was to award tales where one juror 
only appeared. | E 

See 35. Hen. 8. c. 6. 4. Phil & Mary, c. 7. 5 Eliz. c. 25. 14. Eliz. c. 9. 


At ni prius, 
either 


Casu 20. Fox againſt Inkes. | 
| : | Hilary Term, 9. Fac. 1. Roll 948. 
In debt on a EBT for eight hundred pounds; for that the defendant, jr 
_— . ſcriptum ſum obligatorium, 22 April, 20. Eliz, cagnauit je u. 


named as Jerk deri ta the plaintiff in eight hundred pounds, ſolvendum cùm reguſſi 
of the ſtaple be get. | we | 
not regularly The defendant demands oyer of the obligation, which is entered i 
deputed, it is pc verba : of a ſtatute-merchant acknowledged a 
_ Saliſbury, made by him and three others jointly and ſeverally, ſv 

dum at the Feaſt of St. George the Martyr anno 1580. 
The defendant pleaded, that the clerk named to be the clerk ofthe 
ſtatutes there, to keep one piece of the ſeal, was not a cli 
deputed. | Wo | 1 
he plaintiff upon this demurred; and upon the reading of de 
record it was moved, that the plea was inſufficient, which was ud 

R much defended. 

Debt on a bond But it was ſhewn that the declaration was clearly ill, becaul: ke 
to pay «pon re- declares upon a ſtatute obligatory, ſolvendum upon requeſt, and itn 
queſt, is not appears to be payable at a day certain; which was held by the whie 


2 urt to be an incurable fault. 


bond to pay at @ certain day. Cro Eliz. 256. Cowp. 478. 474. 766. DS 
The plaintiff It was then moved, that the plaintiff might diſgontinve i 
aſter demurrer- ſuit, for otherwiſe he ſhould. by that flip be barred of his 
cannot diſconti- __ a n4. it was replied by THE Cover, that the plaintiff after a l, 


2 4 murrer cannot diſcontinue it without the Court's licence; 


court. Ante, 35. 1 Roll. Ab. 487. Style, 346. f. Sid. 60. 120. 134. 306. 399+ 3u0 l. 
Cro. Car. 195. March: 24. Allen, 20. 1 Lev. 198. 298. although 


A 


I 
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though the continuance be not entered, it may be entered at any ron 
ume; and the defendant by licence of the Court, for his own ad- ao; 
vantage» may enter the continuance. Wherefore, becauſe the ſuit k E 
here 1s upon 7 fiatute acknowledged det) dur years fince; 2, 1G 
wherein the defendant was but a furety, the Court gave further 3. Lev. r18. * 
day until the next Term, that in the interim the parties might 124. 

creat and compound, and that the defendant might enter the conti- '- Mod. 4r. 


Nuance. > 
Doctor Leafield again? Helicar. Carz 21. 
RESPASS for tithes taken. The defendant juſtifies as ſervant If a perſon ju- 
to a patentee of the queen for years, and by his command, and tifies as ſervant 
doth not ſay Hic in curid prolatd (a). | | to a patentee, 


the patent muſt. 


And for this cauſe the plaintiff demurred in law generally, and be ſhewn. 
ulgment for the plaintiff: and now error was brought and 411 rag, 70. tog. 
For that he being but a ſervant, the letters patents from the queen do pot. 360. 673. 
not belong to him; and therefore his plea, without ſhewing them, „ 
was g Se | Cro. Car. 209. 

But ALL THE JUSTICES AND BARoNs conceived, in regard he e, Lit. 236. 
derives his title from the ug . not by act in law but by his com- Ray I 12 
mand, that he ought to ſhew the letters patents, as well as he who 4 Bac. Ab. 1112 
caims intereſt under the patent by aſſignment; but he who claims 2. Hawk. 561. 
intereſt under an act in law (for that he had no means to compel: the | 
puentee to ſhew it), may juſtify without ſhewing it. Wherefore 
the judgment was affirmed. | | N 


„ 


„ Cf 5s = ww a 33EE 


„ See 5. Co. 74. b. Barnes, 340. Doug! 315. t. Term Rep. 49 
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Hilary Term 
10. Jac, r. In the King's Bench. 
Sir Thomas Fleming, | Knt. Chief Justice. 
Sir David Williams, Kut. | | 
..).) Fuſtices. 
Sir John Doderidge, Kut. > 
Sir Henry Hobart, Knt. Attorney General, 
Sir Francis Bacon, Knt. Solicitor General. 


Carr . Arnold againſt Bidgood. 
Hilary Term, 10. Fac. 1. Roll 166. 


EBT upon the ftatute 2. Edw. 6, c. 13. for not ſetting ou 
e tithes. The caſe was, A man being poſſeſſed of a leaſe of 
2 e re. tithes in right of his wife as executrix to her former huſband, grau 
« ſaid,” will totum jus titulum et intereſſe ſuum de et in decimis prædictis. 
paſs a leaſeof After verdict for the plaintiff (who claimed under the ſaid grant, 
— 3 it was moved in arreſt of judgment, that the declaration was not 
in right of his good, becauſe the plaintiff had not ſet forth any good title to enable 
wife. _ himſelf to the tithes; and the YEAR Books, 10. Edi. 4. pl. I. ad 
Cro. Elz. 6. 19. Hen. b. pl. 40. were cited to that purpoſe. 
Pyer, 183. THe Cour unanimouſly reſolved, that the grant was good, and 
— 5 35T- the leaſe he had in the tithes in right of his wife did thereby paſs; for 
2. Bl. Rep. $01 he granted totum jus titulum et intereſſe ſuum de et in decimis prædictu: 
3. Will. 277. and by Dop:r1DGt, the word © fuun” doth import a property in 
poſſeſſion, and is all one as if he had ſpecially named the ſame in the 
| grant; nor could it be more certainly named or expreſſed. 
In debt on There was then an objection made out of the proviſo in the ſtatur 
2. Edw. 6. c 13. for diſſolu ions, that © all leaſes made by an abbot within a year before 
* « the diſſolution ſhould be void ;” and this leaſe was pretended to be 
bey leaſe, the 10, and therefore void. — But it was thereto anſwered, that here th! 
leaſe is only in- iſſue was only, Whether he were diſcharged of tithes or not? and 
ducement to the the jury gave their verdict directly, that at the time of the diſſolution 
_ 362 there was not any diſcharge of tithes; and this leaſe being but a 
9 inducement only to the title of the plaintiff, the iſſue therefore 
well enough. 85 >. 
ſtatutesof But if in this caſe there had been any miſpleading or miſ-tri 
jeefail extend to HE COURT held clearly it was aided by the ſtatutes of 32. Hen. L. 
a collateral iſſue and 18. Eliz. c. 14. and cannot be quaſhed after verdict. Where 


nal ſtatute. 5 ; 2 
5 WH Ab. 96. upon judgment was given, and entered for the plaintiff. 


Cowper, 392. Dougl 11s. 


#, 


A grant of all 2 
Als right, title 


= 11-5550 | Shecomb again? Hawkins. 
— to JECTMENT upon a ſpecial verdit the caſe was, Abi. 
make leaſes ge- Luttrell, being tenant in fee of the manor of D. which v 


| nerally, extends then in leaſe for years, levied a fine thereof to the uſe d 
No er and herſelf for life, and after to the uſe of her eldeſt ſon in ta r. 


not to leaſes in | ſerving power to herſelf to make leaſes at any time for twa7 
reverſion or fu- one years. Before the leaſe in being expired, ſhe made 


Poſt 347. leaſe to J. S. (under whom the defendant claimed) for Neuf 
8. C. 1. Brownl. 148. S. C. Velv. 222. 2.Roll, Ab. 26 1. Ray. 248. 1. Lev 168 6. Co. 33. * 
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age to begin after the determination of the former leaſe and Suzcous 
4e The firſt eaſe expires ; the ſon enters, and makes a leaſe 8 againſt | 1 
the plaintiff. * | 2 Ds | AWKINS, 

Ir was ADJUDGED for the plaintiff; for it ought to have been a 1. Leon. 35, 
leaſe in poſſeſſion, and not an intereſt to begin in futuro, or reverſion 2: Leon. 131. 
iter mother eſtate determined; for then ſhe might by infinite leaſes yp" -$37- 
detain thoſe in reverſion out of poſſeſſion for a long while; 3. Bac. * i 
which is againſt reaſon and the intent of the parties. 2 6. O. 476, 477. 
. r 
vor 260. Dougl. $3. note (15). 292. 565. 2 Term Rep. 109 


Auſtin azainf Auſtin. Cask 3. 
Trinity Term, 10. Fac. 1. Roll 3558. | 


ROVER. The defendant pleaded, That before the time ._.. | 
wherein the plaintiff ſuppoſeth the goods to come to the de- — 5 s 

fendant's hands, one S. A. was poſſeſſed of them, and amongſt other — "ar ona 
goods ſold them to the defendant; but retained them in his own loinder in de- 
hands, and afterwards fold them to the plaintiff, by reaſon whereof i nt to a ſpe- 
the plaintiff was poſſeſſed, and afterwards loſt them, and they came to — 2 
the defendant's hands, who converted them prout, &c. he plain- to the BAK: 
tif demurred.—And it was held by THE Cour to be an ill plea; Ae. 
for it amounts to a not guilty. | Ante, 123: 164, 
It was doubted whether THE CourT ſhould compel the defendant 2 5 8 
o plead not guilty, or award a writ of 2 3 laſt it was re- 2 Co. ey 


ved that a writ of enquiry ſhould be award 7 3 t. 185. 
174. Sad vide Cro. Eliz. 262 485, 4. Bac Abr 52. 5. Bac. — 8 


=> * 
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426 biel 1 ork, 21 oF rl 
2 Eaſter Term, * 
11. Jac. L. : In the King's Bench. 


hh drr Thomas Fleming, Knut. Chief * uftice, 
en ee Ke en, 


f Sir John Croke, Ant. Nb 6 = | 
74 Sir John Doderidge, Kt. | 


Sir Henry Hobart, Xut. Attorney General. X 
Sir Francis Bacon, Knut. Solicitor General, 


Casz 1. | | Ketſey's Caſe. | 
Alete to aw WYNEBT brought upon a leaſe for years; for arrears of rent apzin 
duet 1 D BR. oe Res n of rent agail 


be 6bly'; and The defendant in har pleaded infancy at the time of the leaſe male 
if it be bene whereupon the plaintiff demurted. | 

is lidble ts an = The ſole queſtion was, Whether a leaſe riiade to an infant is wid? 
action odebt And it was objected that it ſhould be v6id, beeauſe it might be 


ſerved. prejudicial to him, who had not ſufficient diſcretion for the managing 
Poſt. 494. of the land; and the rent may be greater than the value of the 
Co. Lit. 2. 172. land. N 


. But THE Cour held it to be veidable otily at his election; fori 
2. Bulſt. 69. it were for his benefit, itſhall be no ways void: but the infant, athi 
Godb:365. election, may make it void, by refuſing and waiving the land bel 
3. 1 46 the rent- day comes; for then no action of debt will lie againſt him.— 
Com. Dig. But in the principal caſe it was not ſhewed that the rent was of greater 
3. Com. Dig. But in the princip as gr 
367+ value, and the defendant was of full age before the rent-day came: 


- - N not therefore it was adjudged for the plaintiff. J. —_ Law. En. 3 


1794. Dongl 53. 1. Bro. 120. 


Cart 2. LR Higgen's Caſe. 
How execution JN an action of debt THE Cour held, that if one be arreſts 
ſhall iſſue upon proceſs in this court, and he put in bail, and afterwas 


. againſt bail. the plaintiff recover, and the defendant do not render himſelf accord- 
Se 143- ing to law in ſafeguard of his bail, the plaintiff may, at his election 
— TT * Ber pan 
1. Roll. Ab. 59). take execution either againſt the principal or bail. 

2. Bulſt. 68. 1. Sid. 107. I. Vent. 315. I. Com. Dig. 502. 3. Com Dig. 371 | 
If the bail arc But if he take and arreſt the bail, although he had not full fats- 


once taken in faction, he ſhall never afterwards meddle with the principal. 
execution, the a 

principal is for ever diſcharged. 2. Bulſt. 68. 1. Brownl. 121. 2. Will. 294. 4. Burr. 349% 
x. Term Rep. 559. I | * 
| <4 But if two be bail, although one be in execution, yet he ma 
Bail may be ſe- take the other. | 
parately charg- : : : 4 ; bail. 
ed in execution, But if the principal be in execution, he cannot take the 054 


3 


. 7 N 


* : 
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8 nn 
SGeuſn againſt Mynns. + Cas 3. 
RES PASS quart vi et armis claufum fregit, &c. The defendant A ſportman 


yore ad damnum inhabitantium ; by reaſon whereof he uncoupled his ing e e 
Nunds in the place WHERE, and hunted there, and found the prey, over the 


| | N ed ther, but he 
1d thereupon digged the ground and took the badger and killed 2, *. 
im; and 8 he ſtopped up the earth again, guæ eft eadem jon La 5 oro 


rarſereſſin, &c.; and demands judgment. Whereupon the plaintiff ed. 
demurred. \ * 5 * 2 2. Bulſt. 6a. 
"Tre Cour held, that the action well lay; for although the com- Godb.. 123. 
non law warrants the hunting of ſuch ravenous beaſts of prey in ano- r | 
her man's land, becauſe the deſtroying of ſuch creatures is profitable 3 Bl. C — 
x the public, yet the law requires that fuch things ſhould be done Dougl. 747. 
in ordinary and uſual manner: and this is confirmed and explained 1. Term Rep. 
the ſtatute of 8. Eliz. c..15.; for although the ſtatute. gives re- 34 
ard for the killing of vermin, yet it faith it muſt be with conſent, hey 
{ with reaſonable engines and devices; therefore there being an 
dinary courſe, v1z. hunting to kill the badger, the digging for him 

unlawful. NzchoÞs Caſe (a) in 36. & 37. Eliz, for a FOX is ex- 
rely to that purpoſe. ” _ 


ö | (a) 2. Roll. Rep, 558. 
: Pit againſt Webley. Carr 4, 


JROHIBITION was prayed upon the ſtatute 23. Hen. 8. c. q. Prohibition. 
for being cited out of the dioceſe, contrary to the ſtatute, | 
The caſe was, Pit had a warrant from a juſtice of peace, and ſerv- 

litupon Webley as he was coming from church from a fermon upon 

eck-day; whereupon Mebley libelled againſt him in the high com- 

ion court, where the cauſe of arreſt was allowed: but for the 


ntempt, the Court there gave Webley ſix pounds coſts; and for 
de coſts there aſſeſſed, a prohibition was prayed. | 


Max, the Secondary, informing the Court, that he never knew Cro. Car. 97. 

ay pronibition on a ſuggeſtion grounded on this ſtatute, there be- 162. 339. 

many exceptions therein, the counſel for the plaintiff in the prohi- 

on relinquiſhed their ſurmiſe upon the ſtatute, of his habitation 

tina peculiar dioceſe, and framed the ſuggeſtion upon the ſtatutes 

. Rich, 2.C. 15. and 50. Edi. 3. c. 5. which prohibit arreſts 

= ume of divine ſervice, et in eundo et redeunde to and from the 
(a); and thereupon prayed the prohibition. | 

But it was faid, that thoſe ſtatutes are where the matters are be- 

t one common perſon and another, but not where it concerns the 

15 zand common perſon, as here it did; this arreſt made being at | 
King's ſuit. ; 

4x Court ſeemed to incline to this opinion, and that there was 

cauſe for a 4 a but further day being given, the parties 

Wale agreed. 


/ by 29. Car, 2. e. 3. fl 6 noperſon writ * 

' re , proceſs, warrant, order, judgment, 

de Lord day ſhall ſerve or execute, or decree, except in cuſes of treaſon, felo- 
to be lerved or executed, any ny, or breach of the peace. 


1 Y Hadkinſon 


juſtifies upon a report, that a vermin called a badger was found may juſtify bun- 


badger, and chaſed him until he earthed him in the place wHERE, ground of ano- 


— 


* 
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Caen 5. 


if tive perſons 


| Jointly ſeal and 


deliver a bond, 
in which they 
bind © them- 


« ſelves, or any 
4 of them, their 


« heirs, execu- 


«tors, or either 
ir keirs, joint bond, to be ſued againſt them both. 


jon elf) 
bond, and not 3 delivered by both of them jointly, and was a joint bond, and the 
joint bond only. words ſubſe equent, © or either of us” (in 0 one of the ob. 


5 148. 
8: Hen. 6. 31. 


1. Sid. 238. 
Moor, 260. 4 m, c. the N is joint and ſeveral, all of them be- 


3. Bac. Abr. 697. - 


obligee to ſue them jointly and ſeverally: and the 2 deliy 


judgment was given, and entered for the plaintiff. 


* 


aſter Term, 3 Jac. 1 1. In B. R. 


Hankinſon again/? Sandilaus. 
.- Aichaelmas Term, 10. Fac. 1. Roll 461. 
EBT upon an obligation of forty pounds. U 
condition thereof the caſe was, Ie perſons — 8 2 
““ ſelves, or any of them, their hollow executors, or either of the 
ce heirs, &c.: and the action was here brought againſt one of he 
obligors only, the other then living ; whereupon 2 
murred in law. 


The queſtion was, Whether this bond be j Joint and 88 or och 
It was urged for the defendant, that the obligation was ſealed ay 


ligors was to be diſcharged thereb Ys it being uncertain which d 
them), were therefore 094 and it differed 1 the caſe in Dy, 10 
where three were bound in an obli ion, &« obligamus nos et 


ing ſo bound at the beg _— but it is not fo here: for firſt, boch d 
_— are here bound, 4 1 terwards follow theſe words, © or either 
“e of us ;“ and the obligee hath accepted it as a joint deed, and f 

ought to purſue the ſame. 
But it was held by THE Cov, that the acceptance here is nt 
rial as to the election, but it ſtill remains at the pleaſure of . 


the bond ſhall not make it to be ajoint bond, and not 
— by the n and in this caſe yore 
are all one, the Court thereupon over-ruled the demurrer; ad 


Trinity Term, 

11. Jac. r. In the King's Bench. 
dir Thomas Fleming, Kut. Chief Fuſtice. 
Sir John Croke, Kut. TO CY 
Sir John Doderidge, Rut. Tuftices. 
Robert Houghton, Ei. 


dir Henry Hobart, Knt. Attorney General. 
Sir Francis Bacon, Knut. Solicitor General. 
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Doyley azain/t Wk 5 Can l. 
Hilary Term, 6. Fac. 1. Roll 883. FE 
- CTION 71 falſe impriſoment of the plaintiff's wife. The 1f judgment be 

A caſe appeared to be, One Leonard Loves brought an action of obtained againſt 


cha in the common pleas againſt Julian Goddard,. widow ; reed ty | 

ging the ſuit ſhe takes Doyley to huſbaud : judgment was , ff. awarded, 

ren againſt Julian Goddard ; and a writ was directed to J/hite the yet ſhe alone 

fendant, being then ſheriff, quod caperet JULLANAM prædictam, — — 
wmen of JULIAN GODDARD, @d ſatisfaciendum prædict. Lo- net maid 

ARD. pro damnis, Sc. | ; 3 THe 
The defendant made a ſpecial juſtification, that at the time of the 1. Bulſt. 30. 

Mon brought againſt her ſhe was Julian Goddard, widow. .  Cro. Car. 23% 


13. 
But at the time when the capias ad ſatisfaciendum was executed, 3 —_ Dig. 
| ſhe thereupon arreſted and impriſoned, the was the wife of Doy- PS 
: whereupon the plaintiff demurred in law; and it was adjudged 3 * 
the defendant : for 3. Bl. Com. 414. 
Ius wHOLE COURT was of opinion, that if an action be brought 3 Bl. Rep. 720. 
unit a widow, who is found guilty, and before judgment takes an 
dend, that the capias ſhall be awarded againſt her, and not againſt . ; 
F huſband : and in this caſe of her ſubſequent marriage with Doy 
not being ſo much as once named in any part of the record), if 
ſheriff had returned that ſhe now was married, he would have fal- 


d all the proceedings; and therefore they reſolved that the action 
$ not maintainable. | 


— 


Matthew again/t Craſs. 


| CTION FOR THESE WORDS : « Thou art an whore 


bed. 0 An action for 
 * maſter, for thou haſt lain with Brown's wife, and hadſt to do defamation, fer 
nth her againſt a chair ;” by reaſon of which words he loſt his On, 
ge, ad damnum, fc. | riage, will lig, 


mar- , 
er verdict for the plaintiff, it was moyed in arreſt of judgment, although the 
the words are not actionable, but examinable only in the ſpiritual _ 1 
and that this was the firſt precedent where 2 of marriage eien 


| - th . . „* . 
er kid for words ſpoken of a man; and ſo not like to Anne Dow piritual 
: Cat, 4. G. 16. a 


Ip | | Poſt. 442. 449. 
| © Ws conceived by THE Cour, that there was not any Cro. Car. 269. 
Fence betwixt the caſes, as to the hindrance of marriage either of 1 < 
ub Ch, 213. Comb. 138. 392. 1. Sid. 214. Salk. 552. * Ld Ra 387. 4+ Bac. | 
. 2. Term Rep. 473. 38.39 ö 4 $52. 69 7 


1 


Casx 2. 


in 


\ 


a man 


r 
» as Le”: * 
| 9 
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Marrxxw a man or of a woman; which being alledged in this caſe, and a tem. 
| _—_— poral loſs and damage to enſue thereby, although the erime is to, 
puniſhed in the eccleſiaſtical court, yet theſe words give the tempor:! 
| court juriſdiction, and make them here actionable. Vo the calling of 
one © baſtardꝰ is triable and determinable in the ſpiritual court; ye 
when matter fubſequent is laid which is triable in a temporal cour 
(as to entitle himſelf to be heir, or where he ſhews ſome poſibiliy 
of being heir), this maketh the calling of him © baſtard” to be 20. 
onable at the common law (a): ſo here, by reaſon of the alepaticn 
of his loſs of marriage by theſe words ſpoken, the action is maintain. 
able: and judgment was given for the plaintiff, 
(a) See Vaughan v. Ellis, ante, 213. 3 Lev. 119. 11. Mod, 114, 


=. 


Ca 3. The King again Sorel, 
An indictment N indictment for ſtopping of water was quaſhe as inſufficient, 
for ſtopping of the words being, © guod guædam pars aquæ was by him ſtop- 


Mena x 64x ped; which words are too uncertain : for by Croke, Jaſlia i 


as ſo much land ought to have been, © quzdam pars terre agud coopertæ; and by 
covered with DopRIDOE, © magna pars aquæ, according to Luttrel's Caſs, , 
water. Co. 88. b. and Dyer, 248. which were to that purpoſe cited 


— > 45 agg Whereupon the party indicted was diſcharged. 


Salk, 359. 2. Ld. Raym. 1174. I. Hawk. P. C. 421. 2. Bl. Com. 18. 


Cars, - Rawlins againſi Barret, and Porter again/ Agar. 
Writ of error. ITT was reſolved this Term by ALL THE CourT in theſe caſes 
Ante, 171. that a writ of error doth not lie upon the firſt judgment, either in 
„ _ writ of partition or account. | 


Cro, Eliz. 356. 11. Co. 38. b Co. Lit. 168. 2. Roll. Rep. 126, 2. Bulſt. 104. 2. Bac. Ab. 19. 
3. Bac. Ab. 212, 213. Ld. Raym. 610. | . 
Y ? See 8. & 9. Will. 3. C. 31. 


ca 5. Kipping againſt Swayn. 
Adeclaration on BT upon the ſtatute of 2. Ediu. 6. c. 13. for not ſetting fort 
2. Edw, G. c. 13. of tithes; and declares, That he was proprietor of the rector 
D_ _ of B. in the county of S. for the term of ſeven years, and that thede- 
— e fendant was occupier of lands within the ſame pariſh for ſix months, 
pired before the by a demiſe made 10th March, 10. Fac. 1. and that the defendant 
day on which 27th Auguſt anno prædicto did cut his corn there growing; and upon 
_ _— the 10th of September next following the defendant, being ſuits 
ledged. Bu” difti demini regts, carried away the ſaid corn, not ſetting out the tenth 


Poſt. 362. 437. according to the ſtatute. 8 
7. Sid. 135. The defendant pleaded nil debet ; and it was found for the plaintif: 
4, _ 10 and now moved in arreſt of judgment, FI Rs r, That the . 

nhais own ſhewing had no cauſe of action againſt the defendant ; for 
defendant's intereſt in the land was determined before thetithes wer 

carried away. hz 
But THE Cour held it to be no exception; for although his 10- 
tereſt in the lands was determined, yet he remained owner 
corn: for if corn be cut down, although a ſtranger take it 9 | 


, ' \ 


fre ſeverance, yet an action by this ſtatute will lie againſt Kern 
him. | . | 2 . againſt, 
AvoTHER EXCEPTION was taken, Becauſe the plaintiff ſaid he If a plainti 

was ſubditus dicti domini regis ; for the ſtatute refers dates to his po- 2- Ede 7 26k 8 
litic capacity, but diet goes to his natural and ſole capacity, and ſo recite the ſta- 
the force of the ſtatute ſhould be determined - by his death.—And this ys nd . 
un held by three of the Judges to be incutable. But Houchrom u, ai 0 


doubted thereof. Et adjournatur. N Dis it is fatal, 
. | a | Hatd. 173. 5. Bac. Ab. 105. 
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CP 

| Michaelmas Term, 
rr, Jac. 1. In the King's Bench. 

Sir Edward Coke, Knt. Chief Juſtice. 

Sir John Croke, Kut. 9 5 
Sir John Doderidge, Nut. Juſtices 
Robert Houghton, Efg. | 


Sir Francis Bacon, Knt. Attorney General 
Sir Henry Yelverton, Nut. Solicitor General, 


— —— ͤL[— 
Car 7, Memorandum. 
Sir Edward HIS Term Six EpwarD Cokk, Chief Juſtice of the con. 
Coke made Chief mon pleas, was made Chief Juſtice of the king's bench, al 


altice ofthe had only a writ to command him to attend in that ſervice, and n 
g's bench. patent; which was openly read, and then he took his oath to exccut 
that office, 


And SIX HENRY HoBarT, the King's Attorney, was mak 


Oy = Chief Juſtice of the Common Pleas ; 


Juſtice of the common pleas. 
S FRANCIS BACON, the King's Solicitor, made Attorney Ge 


om e neral; and Sir HENRY YELVER TON made Solicitor General. 


Hlcury Yelverton, Attorney and Solicitor General. 


Cas 2. Rogers againſt Parry. 
. SSUMPSIT. In conſideration of ten pounds he promiſe! t 
— oa make him a leaſe for twenty-one years, 11 April, 9. fa. 1 


to grant a leaſe and that the defendant, being poſſeſſed of a houſe adjoining, where 
of a houſe, and a ſhop was parcel, aſſumed that he would not ſuffer the trade o 1 
a particulaz Joiner to be uſed in the ſaid ſhop during the ſaid term; and alledgsin 
trade in the fact, that he paid the ten pounds, and that the defendant the lane 
| ſhop, is good, day demiſit tenementa prædicta for twenty-one years in forms predidl; 
5 and that upon the 1oth April, 10. Fac. 1. and for the year fals. 
—_ of . ing, he per nitted one J. S. to uſe the trade of a joiner in ba fu 
— — it cellq meſſuagii prædict. contra formam aſſumptionis predit. . 
ie? > Aﬀeer won a leaded, and verdi& for the plaintiff, it an 
N moved in 7 That the declaration was wit gone 

uſe, or that cauſe he doth not ſay in ſhopd prædict. nor that it was parce of the 


- "Ig . during tt 
made du - houſe tempore aſſumptionts, nor that the promiſe was made during 
term, 


term, for theterm may be ſurrendered. 


Sed non allocatur; for the term ſhall be intended to continue, 0 
it be otherwiſe ſhewn on the contrary part. Yide IEA R- Book,! 
Hen. 7, pl. 32. Alfo the ſhop, being parcel, ſhall be in! rd 
ways parcel ; and contra formam aſſumptionis intends that it u. 
foreſaid ſhop : and although he doth not ſhew that the 2 
the plaintiff, yet becauſe it is demiſit in forma prædict. it ſhal 

ed to be tothe plaintiff. | h Neal 


. 


— 
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Dennis's Caſe. e FI 


BT upon an obligation. The condition was, Whereas he fe. 
was Ae to pay ſuch a ſum of money at Newton Petrarch ; Ante, 150. : 

if he paid it at the day at Newton aforeſaid, that then, &c. The de- Poſt. 513. 676. 

fendant pleadeth payment at the day at Newtm aforeſaid, the venire dee Mr. Har-. : 


faciasbeing of Newton ny: without faying. Pararchy and a venireSren f 1 Lit. 


facias de novo Was 2 SY p. 126. . 
Moore again Goodgame. Ca 4, 


MOR of a judgment in the common pleas in replevin. The A — 
error aſſign _— Becauſe in the replevin the plaintiff alledg- manor may 

eth the taking to be at Warfield, in a place called Ea/i-meadow. The —_— 
defendant faith, that locus in guo is three acres of meadow in Mar- RG bold 
grave, which is the freehold of Lady Periam, and made cognizance cuſtomary 

+ bailif to her. The plaintiff replies, and entitles himſelf to the courts, but not 


land as a copyhold parcel of the manor of Wargrove. 3-490 gg ' 


Upon long pleading in bar to the avowry, replication, rejoinder, 1. Co. 17. 
Ty and. b 4 the iſſue was, Whether „ :nfra manerium de War- Os. Lit. 31. 
« erove talis habetur conſuetudo, that the ſaid land in Warfield is a Yelv. 191. 


manor of J/arfield demiſed and demiſeable by copy of court-roll, - — 3 
grant, c.? | | „ Brownl. 


- x Gilb. Ten, 215. 6 
This iſſue was tried by a venire facias de vicineto manerii de Nar- 
we; and found for the plaintiff, that there was within the manor of 
Warfeld ſuch a cuſtomary manor. 


And it was reſolved by THE CouRT, that within one manor there 

ray be another manor demiſable by copy, and that within that manor 

ere may be cuſtomary tenants ; for as well as there may be a tenant 

twill of a manor at the common law; ſo there may be tenant at will 

pccording to the cuſtom of the manor : wherefore it was adjudged 

ccordingly for the plaintiff, ' | | 

AWarr oF ERROR being brought, error was aſſigned, Becauſe On an iſſue on 

be venire facias was of the manor, where it ought to have been of the che cuſtom orf 
mir of Wargrove and of Warfield, which is a diſtinct vill of itſelf.— m, i the 

pd nn allecatur; for the iſſue being, whether within the manor there from the manor. 

| ſuch cuſtom, the venue ſhall be only of the manor; and Warfield Poſt. 328. 40s. 

king parcel of the manor, ſhall be intended to be within it. e 6. Co. 14, 

udzment was affirmed. | Gro. Car. 318. 


- 


The Earl of Bedford's Caſe. Clan 


RESPASS for entering into land in Lanygame. The defendant 
 plzaded, that the place WHERE is three acres, parcel of a great 
ſte called Hope, in Lanygame, parcel of the manor of Bi 
Auen; and that the Earl of Bedford was ſeiſed in fee of the ma- the manor, the 

r of Biſbps. Taunton, whereof one houſe and twenty acres of gn _ 
nd in La game is cuſtomary and copyhold land, demiſable, &c. x are but 

fre; and that the Earl of Bedford granted to him the ſaid meſ- when it is, 
ul lands by copy, &c. in fee; and that within the manor whether certain 


common 


1 1 K "NE " 7 
_ "Ix _ » 
, ** 


% 


# on  Michaclmgs Term, 11, Jac. 1% In NR. 


Ide FarleI common of gftevers in the ſaid waſte called Hope, c. and fo juftife, 
7 * Te iſſue was upon this cuſtom; aud faund for the plaintiff that 
there was no ſuch cuſtom. It was moved in arreſt of judgment, that 
the venire facias was awarded only of Lanygame, and nat of the mi. 
nor, as it ought to have been. 7 | 
_ DopgriIDGE held, that the trial was good enough; for the coy. 
Hold being in Lanygame, and the place WHERE being in Lag 
they of Lanygame may well ity that cuſtom; for the one part of the 
manor may well know the cuſtoms of the other part. 
But it being afterwards moved again, Coke, Chief Fuftice, and all 
THE JUSTICES, agreed, that it was a miſ-trial ; for the venue 
always to be of the place as large as the extent of the iſſue; and the 
iſſue being, whether there were ſuch a cuſtom within the manor, &c, 
the manor may extend into divers vills : therefore the venire facia 
ought to be of the manor, and not of the particular vill within the 
manor. But if the iſſue had been, whether the cuſtom were for 
ſuch copyholders within the vill, there it ought to have been 
otherwiſe, Wherefore it was ordered, that a venire facias de mu 
ſhould be awarded, | | 4 


Car 6, | Wheeler again Heydon. 
| Hilary Term, 8. Fac. 1. Roll 1317. 


A variance in BT upon the ſtatute of 2. Ev. 6. c. 13. for not ſetting out 
8 his tithes, but carrying away his corn, the tithes not being ſet 


tween the leaſe forth : and declares, that one Thomas Rock, parſon of the rector of 
 inthedeclara- Scripton, let to him the rectory for “ fix years, if he lived fo long, 
„ and the « and continued parſon there;“ and that the defendant, being n 
evidence. j, fi. Occupier of ſuch lands ſown with wheat within the aid parilh 
tal, if the leaſe reaped and carried it away, the tithes not being ſet forth, &c.; 


be the ground and avers the life of the ſaid Thomas Roch, and that he continues pu- 
of the action. ſon, & c. | may Fd 


on. _ — The defendant pleaded non debet ; and a ſpecial verdict was given 
Cowp. 178. that the parſon made the leaſe for © fix years, if he lived ſo long; 
474. 766. and the words, c if he continued parſon,” were not within the leaſe; 


and they found all other points according to the declaration. I. 


bn Ce. B n | to thi 

Hereupon it being moved and argued at the bar, ALL THE Jus lerer 
"TICES (except HoUGHTON, who doubted thereof) held, that the grant 
variance betwixt the leaſe in the declaration and the leaſe found il hon t 


not 4 for it is all one in fubſtance, although it varies in 
words; and the addition in the declaration, “ if he ſo long continue 
« parſon,” is no more than what the law ſpeaks, for ſo the law tact 


ly implies; and therefore the addition thereof is no variance in ſub- * 
ance. = h 
in debt en It is alſo good enough for another reaſon; for the leaſe is nt | 


2. Ede.6 e. 13. the ground of the action, nor is the declaration founded upon tht 
_ for not ſetting leaſe, but upon the carrying away of the tithes ; and for 
* — ao of his wrong was the action brought; and the allegation of tix 
| ferent leaſe than leaſe is but an inducement to the action; and the jury, findn 

that on which the plaintiff hath declared, yet the variance is not fatal; for the giſt of the aden lies 


the tort, and the allegation of the leaſe is only inducement. Ante, 70 318. Poſt. 362,438-—! Harb 
Pl. 29. 3. Hen. 6. pl. as. Plowd. 33. 191. 2. Rell. Ab. 717. 2 Bulſt, 86. 2. Bl, Rep. 1105" | 


* 


m * v "Ie * * 1 y 1 . R 
* * f | 
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20 be — in the ſame manner eciſely as he declares, it being Me : 

found for the plainti F, he ſhall have udgment : but if debt had been, o. 

brought upon this leaſe for years, ſuch variance. peradventure would | 
mak — material, becauſe the leaſe is the ground of the action.— 

Wherefore it was adjudged for the plaintiff. 1 


* 
# 
— 


* 


Delahay again/t Vaughan. Cue z. 
Eafter Term, 41. Fac. 1. Rall 416. or 486. ; 
RROR of a judgment in the common pleas; for that the plain- Judgment an 
tif, being an — in the common pleas, ſued an attach- an ttochment of 
ment of privilege againſt the defendant, and recovered againſt him f.. range ee 
by non ſum informatus. The error afligned was, Becauſe the plaintiff art ig con 
did not find pledges de proſequends.—And this being certified, and in find pledges, 
mh efterratum pleaded, it was for this cauſe reverſed, | Poſt. 44. 
9. Edw. 4 pl. 27. 18. Edw 4. pl. 9. 2. Hen. 7. pl. t. | Dyer, 288. 
But now by 16. & 17. Car. 2. c. 8. no pledges, or but one pledge to proſecute, | 
jrdgment after verdi & ſhall be ſet, ſtayed, returned upon the original writ, 4 


Lad 


or reverſed, by reaſon that there are not | 


Pyot againſt Lady St. John. | C 8, 
Michaelmas Term, 7. Fac. 1. Roll 3214. In C B. Fr... 3 
ICHARD PYOT, alderman of London, as aſſignee of Sir Oliver A n r in 
Cramwell, brings covenant againſt Lady Katherine St. Jobn; for f<<-of a houſe 
tut whereas Sir Oliver Cromwel being ſeiſed in fee of a meſſuage die pra | 
n B-thnal-Green, and poſſeſſed of a leaſe for divers years yet en- for years of nd 
during (ſhewing of what leaſe and how he came thereunto), let by another deed, 
bot the houſes and the courts, orchards, and gardens appertaining mai bring co- 
unto them, to the {ſaid defendant for ten years by indenture, — — 
wherein ſhe COVENANTS to repair the houſes, edifices, and build- r 
ings, with neceſſary reparations ; and that ſhe would maintain and both the houſe 
keep dimiſſa premiſſa with paling and fencing, and at the end of the and land have 
term would leave domus et alia præmiſſa ſuſſiciently maintained, * — yg 8 
ſpared, paled, and fenced: and ſhews, that by a deed he granted the 5 | : 
to the plaintiff the ſaid reverſion in fee, and by another deed the although he de- | 
reverſion for years; and that the defendant attorned upon the ſeveral e his right 
grants; and that at the time of the leaſe and grant of the ſaid rever- eee 
* 5 2 _ well repaired ; and that after the grant upon him Ante, 68. 70. 

ad reverſion, diverſa domis loca, parcella, et res eorundem tene- Yelv 63. 
num et præmiſſorum decaſuat. dirupta et fraa ſuerunt, et in de- Prowl. 86 
* — — 50. diverſe 10 2 rcellæ, et res eorundem tenementorum | ary 4 : 5 SEES. 

forum eiſdem præmiſſis affixa abinde avulſa et aſportata fuerunt, C EIL 
u ſequitur, Sc.; and inſtanceth in the ORE pert mY the 8 
away of the locks and keys of a cupboard, the breaking of Lev. 110. 
in the windows, the carrying away of a ſhelf which was Hob 88. 
| to be fixed, Kc. And it was thereupon demurred, and ad- choc nt 
: ved for 1 * z and upon 3 of enquiry 5 damages, en- 
e given to one hu 87 f nt ac- 

wüngly: and thereupon error brought, Fer yy 


' Fingsr, 


Leaving the THIRDLY, It was alledged, that the aſſignment of the breach in 


f nant to leave the ment was afirme 
fame order, &c. Ante, 129. I. Leon 93. 1. Burr. 287. l 


takes tocarry divit, that it was taken from him by perſons unknown, 


-- 


Ab. 3. 124 


cls 9. Rich again Kneeland. | 
inen JA CTION ON THE CASE. Whereas the defendant us: : 
the eb Boon common bargeman, and uſed to carry for hire from London to 

| — a common Milton, and other places in Kent ; that be delivered to him a port 8 
rgeman forthe manteau and thirty pounds therein to carry, and gave to him two- 8 
_— 1 pence for the carriage; and that the defendant tam negligenter cuſl. 1 
00 

th 


* 6 


— 


um 8 
* N 
1 
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= . Fixs r, Upon the matter in law; becauſe he having two 


D, the one in fee the other for years, granted by ſeveral 
2 ſeveral times, — not therefore have one Gen, but — to haye 


brought ſeveral actions. But ALL THE JUsTICEs held, that he ma 
well enough. And Cox x ſaid that it was fo. reſolved upon "amy 
ment in the common pleas ; for one may have an action of waſte 

upon ſeveral leaſes, and upon ſeveral grants of a reverſion, and a 2 
medan upon ſeveral gifts; and upon the fame reaſon he may have one 
writ of covenant. | | 


Not repairinge SECONDLY, It was objected, that the aſſignment of the breach i; 
1 in not repairing of the pavement, which is out of the covenant, for 
nant to leave it is neither building, paling, nor fencing; and damages are give, 
the premiſes for it, and the damages are entire.— Sed non allocatur; for it is with- 
ſuliciently in the intention of the covenant, and it is guafi the building, and 
— within the words, “ leave them ſufficiently maintained, repaired, 
2. Vent. 128; Sec.: and the not repairing may be matter of value, and much pre- 
jucdice to the leſſor. 


 glaſsof windows glaſs being broken, cannot be in glaſs which is but cracked; and it 
_ cove. is not within the intention of the covenant that ſuch petty thing 
nant to repair, ſhould be a breach thereof, —Sed non allocatur. 
Kc. 3. Lev. 265. GEE „ | 
Carrying away FOURTHLY, It was alledged, that the carrying away of a ſhelf 
8 which was not ſhewn to be fixed was not any breach. Sed nm all- 
> nee, ua carur; for it ſhall be intended fixed; and it is faid that diverſere 
breach of cove- affixe aſportate = "Ka Wherefore, without argument, the judz- 


premiſes in the 


and fo be 
for hire; and if loſt it. | 1 

. The defendant pleads, confeſſing the receipt, that he was a com. 
charged him, mon bargeman; but that he, fearing to carry it, delivered it to J. N. 
the diſcharge is to carry, and that he gave notice thereof to the plaintiff, and he 
traverſable. agreed thereto, and diſcharged him of the carriage. | 
Poſt. 668 The plaintiff traverſes that he did not diſcharge him. 


S C.r,Rell It was thereupon demurred: and adjudged for the plaintiff; fo 


— 
a 3 


2. Koll. Ab.36, the delivery by his aſſent is not material: but the only matter tr- 
$. C. Hob. x7, verſable is the diſcharge, which is iſſuable; and found for tt 
r | ; 

Co. Lit. 8g. . | TS. 3 
4. Co. 84, 1. Sid. 36 Palm. 523. 1. Mod. 83. 5. Mod. 455. 2. Show 81.129 2. Sung. 
Ld. Ray. 46. 646. 918. Stra 128. 145 690. Salk. 143. 440. 655, 12 Mod. 482. 1. f 


4. Burr. 3298. 1. Term Rep. 27. 33. 


© WE 5 l CT» 


Michaelmas Term, 11. Jac. . In C. 8. | 3 5 331 . ; | 1 


wRIT OF ERROR being brought, it was aſſigned, Fly, Be- Nen 
4 this action lies not againſt a common bargeman without ſpecial 222 — 
iſe, But ALL THE JUSTICES AND BARONS held, that it well 883 
Lo againſt a common carrier upon the land. SECONDLY, Ty 
held, that the traverſe was good. Wherefore the judgment was af- 


Barrons again Ball. OUR Care te. 
In the Exchequer Chamber. -- | 


CTION FOR THESE WORDS : © Thou art a murderer, A declaration 
« for thou art the fellow that didſt kill MA. Fyanam's man: for words, im- 
2nd he doth not ſhew that any of his ſervants was ſlain, nec innu- FROM e 
nl any that was ſlain. — Upon not guilty pleaded, it was found for ſervant, matt 
the plaintiff, and adjudged for the plaintiff in the king's bench, and ſhew a homi- 

error thereof brought in the exchequer chamber ; and for that cauſe — 1 


reyerſed. A . 
a Cro. Eliz 56g. Ante, 184. Poſt. 343. 423. 
Ratcliff again/? Michael. , Get 


In the Exchequer Chamber. 


CTION FOR WORDS : Thou art as bad as thy wife when in words im- 
« ſhe ſtole my cuſhion; and traverſe that any cuſhion was puting felony,it 
ſtolen —And after verdict for the plaintiff, and Judgment given inge 
the king's bench, it was reverſed for this cauſe in the exchequer n committed. 
chamber, for it is not averred that there was any felony committed; e Elis agus > 


and then it is not any ſlander, 


- 


ns 904. 
85 4 Bac. Abr. 509, 510. $14, 315. 
King againſt Bagg. | 
Trinity Term, 8. Fac. 1. Roll 13.— In the Exchequer Chamber. 
He of a judgment in the king's bench in an action for words: judgment in 

« Mr. J. D. was robbed of forty pounds, and a hundred flunderreverſed, 
« marks worth of plate; and Alice Bagg ( innuendo the plaintiff) and becauſe the | 
« 7. 8. had it, and for that they will be hanged ”—Upon not zupa Ala, 
guilty pleaded, and verdi& and judgment for the plaintiff, it was rides C. Ante, 
now aſſigned for error, that an action lies not for theſe words; for 302. 
he doth not ſay that ſhe ſtole it, and it may be they came to it by Cro. Car. $72. 
lawful means: and although he faith, „they will be hanged for 56, wy N 
it;“ thoſe words by themſelves will not maintain an action, and Po 5 36. | 


they do not enforce the firſt words. Wherefore the judgment 
reverſed, 5 


- Caszs I4, 


Wharton againſt Sir Edward Muſgrave. Can ra. 
In the Exchequer Chamber. | 


RROR in the exchequer chamber. The error aſſigned, For R | | 
that debt was brought in Cumberland, and judgment had by wt, waa | 


confeſſion, and a ſeire, facias brought nſt his -exetytor in on a judgment 
Mallſex, and judgment there for the intiff; where the ſcire n 
facias ought to have been brought in Cumberland, where the ori- ſame county 


ginal was 1 and not in Midaleſex, although the judgment was in which the 
there by confeſſion at W:ftminſter ; for the ſcire facias ought always to ien was 


— the firſt action. Wherefore the judgment in the ſcire aciay . ft Fo 
reverſed, 8. C. Yelv. 218, 


wa Wy, Cro, Car. 313. Cro Elis. 167. Salk. 600. 2, Lut. 1287. tes, gob. 2. Term Rep. 33E, 
or 
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1 . IRST, Upon the 3 law; n two reve: 
| IM one in fee, the other for years, grant ſeveral 

py ſeveral times, could not therefore have one — he but — 
brought ſeveral actions.— But ALL THE JUsTICEs held, that he may 
well enough. And CokE ſaid, that it was ſo reſolved upon argu- 
ment in the common pleas ; for one may have an action of waſte 
upon ſeveral leaſes, and upon ſeveral grants of a reverſion, and a fir. 
medan upon ſeveral gifts; and upon the ſame reaſon he may have one | 
writ of covenant. | 


Not repairing - SECONDLY, It was objected, that the aſſignment of the breach i; 
prope in not repairing of the pavement, which is out of the covenant, fi 
pe moet Le” it is neither building, paling, nor fencing ; and damages are given 
the premiſes for it, and the damages are entire. Sed non allecatur ; for it is with. 
ſufficiently in the intention of the covenant, and it is guafi the building, and 
ed and within the words, © leave them ſufficiently maintained, repaired, 
2 Vent. x28, &c.:“ and the not repairing may be matter of value, and much pre- 
. judice to the leſſor. 
' Leaving the THIRDLy, It was alledged, that the aſſignment of the breach in 
glaſof windows glaſs being broken, cannot be in glaſs which is but cracked; and i 
| is not within the intention of the covenant that ſuch 
— <0 mag ſhould be a breach thereof. —Sed non allcatur. FE 


c. z. Lov. 265. 2 0 . 

Carrying a-wy FOURTHLY, It was alledged, that the carrying away of a ſhelf 
OP which was not ſhewn to be fixed was not any breach.—Sed nm all 
4 fxtore, ua cafur; for it ſhall be intended fixed; and it is ſaid that diverſe: 
breach of cove- Mixæ aſportate — Wherefore, without argument, the judz- 


: nant to leave the ment was afirme 
premiſes in the : * 
ume order, &c. Ante, 129. I. Leon 93. 1. Burr. 287. 


ner 9. Rich again/t Kneeland. 


nnn Aae ON THE CASE. Whereas the defendant was 3 


hs bl Boone common bargeman, and uſed to carry for hire from Landon to 


— a common Milton, and other places in Kent ; that he delivered to him a pon 
rgeman for the manteau and thirty pounds therein to carry, and gave to him tuo- 
— 22 pence for the carriage; and that the defendant tam negligenter cut 
 eakes to carry divit, that it was taken from him by perſons unknown, and ſo be 
for hire; and if loſt it. | | 


| — A The defendant pleads, confeſſing the receipt, that he was a com. 


charged him, mon bargeman; but that he, fearing to carry it, delivered it to J.“ 
the Vabeg is to carry, and that he gave notice thereof to the plaintiff, and be 


1 agreed thereto, and diſcharged him of the carriage. 


Poſt. 668 The plaintiff traverſes that he did not diſcharge him. 
T 8 It was thereupon demurred: a for the plaintiff; fer 
2 Roll. Ab 367, the delivery by his aſſent is not material: but the only matter tr 
8. C. Hob. x7, verſable is the diſcharge, which is iſſuable; and found for ts 
18. Lis 3% Plaintiff, | | | : 

4 ; 1. Sid. 36. Palm. 523. 1. Mod. 83. 5. Mod. 455. 2. Show 51. 129 1 
Ray. 46. 646. 918. Stra 128. 145. 690, Salk. 143. 440-655, 14 Mod. 482. 1. Wir t 
4. Burr. 2298. 1, Term Rep. 27- 33+ ; 8 . A wait 


" * . 7 
T | — 


. ͤĩ ˙ oe 


or ERROR being brought, it was affigned, Firft Be- 8 Rien 
3 lies not againſt a common bargeman without ſpecial 


iſe.— But ALL THE JUSTICES AND BARONS held, that it well n 
lies as againſt a common carrier upon the land. SECONDLY, Tay 
held, that the traverſe was good. Wherefore the judgment was af- 
Barrons again/? Ball. | Ch: 


In the Exchequer Chamber. | 


CTION FOR THESE WORDS : „Thou art a murderer, A declaration 

« for thou art the fellow that didſt kill Ar. Sydnam's man:“ for words, in- 
nnd de doth not ſhew that any of his ſervants was flain, nec innu- gur aß femur. | 
ends any that was ſlain. — Upon not guilty pleaded, it was found for ſervant, muſt 
the plaintiff, and adjudged for the plaintiff in the king's bench, and ſhew a homi> © | 


— _ brought in the exchequer chamber ; and for __ cauſs — iv 15 | 
| 5 | ervants, 
1 | Cro. Eliz 56g. Ante, 184. Poſt. 343. 423. 
Ratcliff againſt Michael. i „ ern; 


In the Excbeguer Chamber. 


CTION FOR WORDS : « Thou art as bad as thy wife when in words im- 

« ſhe ſtole my cuſhion ;” and traverſe that any cuſhion was puting feloay,i: | 
ſtolen —And after verdict for the plaintiff, and judgment given in muſt be ſhewn 
the king's bench, it was reverſed for this . in the exchequer wt 2 felen z 

8 " q was committed. 
chamber, for it is not averred that there was any felony committed; O Elis das: 


and then it is not any ſlander, 


* 


9og⸗ 
4 Bac. Abr. 509, 510. 514, 15. 


| King again/t Bagg. Ces re. 
Trinity Term, 8. Fac. 1. Roll 13.— In the Exchequer Chamber. | 
RROR of a judgment in the king's bench in an action for words: judgment in 
« Mr. J. D. was robbed of forty pounds, and a hundred llanderreverſed, 
* marks worth of plate; and Alice Bagg (innuendo the plaintiff) and becauſe the 
* 7. S. had it, and for that they will be hanged ”—Upon not jos Ai, 
guilty pleaded, and verdict and judgment for the plaintiff, it was Fites C2 
now aſſigned for error, that an action lies not for theſe words; for 392. 
he doch not ſay that ſhe ftole it, and it may be they came to it by Cre. Car. 474. 
lawful means ; and although he faith, 4 they will be hanged for 7 7 ne FR 
*.1t;” thoſe words by themſelves will not maintain an action, and Poll ; = 


they > ag enforce the firſt words. Wherefore the judgment was 
reverſe ; 


Wharton againſt Sir Edward Muſgrave. Cavk rg. 
In the Exchequer Chamber. | 


RROR in the exchequer chamber. The error aſſigned, For 4 . «... 
that debt was brought in Cumberland, and 8 had by — arent 
confeſſion, and a ſcire, facias brought againſt his -exetytor in on ® judgment 
Madbſex, and Judgment there for the plaintiff; where the ſcire 22 1 
facis ought to have been brought in Cumberland, where the ori- pot 2 in the 
ginal was 1 and not in Af:ddleſex, although the judgment was la which the 

dere by confeſſion at 1//e/tmin/ter ; for the ſeire facias ought always to rien was 


— — 15 action, Wherefore the judgment in the ſcire aciay N fe . 

— 5 8 | | | 8. C. Yelv. 218, 
wy 3. Cro, Car. 313. Cro Elis. 167. Salk. 600. 2, Lut, 1287. Stra. — Term Rep. 386. 
4 or | 
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Cle 14. | Jordan-again/? Wikes. 
If a huſband, JECTMENT of a leaſe of Edward Brids n, 22 Of 
e lands 9. Fac. 1. of a meſſuage and lands in Wheaton 2 for Pk 


in right of his : . , g . 
wife, make a years. Upon not guilty pleaded, it was given in evidence for the 
r 


leaſe for years, / plaintiff, that Edward Bridgman claimed that land in right of his wife, 


che term is not and made that leaſe for trial of the title. 


— — The defendant ſhews, that the leſſor was dead after the indentur-, 


but is vida and before the action brought; ſo the leaſe being made by him on 
only Os en- without his wife, is void and determinable by his death, and it cal. 
not be ſuppoſed he doth adhuc tenere extra poſſeſſinem : and althoush 
Ante, 261. he might be found guilty for the firſt ejectment, yet he cannot be 
Poſt. 417. 563. guilty againſt him, for withholding the poſſeſſion after the death df 
2 Abr. the huſband ; and the leſſee hath no cauſe, as this caſe is, to have any 
art "i habere paſſeſſionem. ; „ 

2. Co. 61. But THE Cour held, that in regard the wife had not entered af. 
2. And. 42. ter the death of her huſband, the leaſe is not determined nor void af. 


3 * ter the death of her huſband, but voidable only. 


Cro. Elia. 470. 481. 488. 769 3. Bac. Abr. 305. Shep. Touch. 179. Cowp. 201. Dougl. 452. 


Cazr 15. Bartholomew again Belfield. 
Trinity Term, 11. Fac, 1. Roll 924. 


The omiſſion of RROR brought by John Bartholomew, fon and heir of Thomas 
2 >= Bartholomew, againſt Henry Belfield, of a judgment given by 
torney, in the default in the common pleas, Trinity Term, 40. Eliz. in FORME- 
warrant of at- DON in deſcender, againſt Thomas Bartholomew the father, for a meſ- 

torney, ĩs not ſuage and lands in Sunninghill in the county of Berks. | 


. The plaintiff aſfigns for error the default of the warrant of attorney 
766. who was for the demandant in the fermedon, HENRY BELFIELD 
_ In ponit loco ſuo DawLy attornatum ſuum, without putting bis 

e al of baptiſm (which was Anthony.) Vide 15. Eliz. Dyer, 3b 


_ name 
— Is 3 355. & 105. which ſeems to be error not aided by any ſtatute, nor 


3.Ter.Rep.611. amendable. 


The tenant to . The defendant in the writ of error pleads in bar a fine with 
the writ may four proclamations ; the firſt proclamation, 23 June, Trintty Term, 
plead a fine 44. Eliz.; the ſecond proclamation, 16 November, Michacina 
with proclama- Term, 44. Eliz.; the third proclamation, 28 January, Hilary Jem, 
” can bp pot 45. Eliz.; the fourth proclamation, 13 May, Eaſter Term, 1. Jac. 1. 
1. Roll. Abr. according to the ſtatute of 31. Eliz. which fine was levied to fab! 
566. Serle and his heirs, of the meſſuage and the land in queſtion, to the 
Cruiſe on Fines, uſe of him and his heirs, with warranty; and the time of the engrol- 
8 483. fing the fine was ſhewn in the plea; and that by virtue theredi 
1 8 8 Jah Serle entered, and was ſeiſed of the ſaid meſſuage and lands to 
the uſe of him and his heirs ; and demands judgment, whether the 
plaintiff ſhall be received to bring a writ of error, or to aſſign er 
againſt this fine with proclamations : whereupon the plaintiff de- 

murred, | 
| Two roixTs were moved at the bar by DauporT, for the pla 
tif Firſt, Whether he who is only tenant to the writ, and not 
| tenant to the land, as the defendant here appears to be, may Nis 


— 


— 


Michaelmas Term, 11. Jac. * In B. R. | ma 


this ple which goeth in bar of errors? Secondly, Whether the bar be BazTrozo- 
good | | aw 


And it was reſolved by THE Coun r, upon ſolemn argument, That JR 


x = 7 
the tenant to the ſuit may well plead his plea. Jide q. Hen. 6. pl. 46. ELFIELD. 


& pl. 47. 47. Edw. 3. pl. 7. pl. 8. Sir Richard Walderave's 

00 by Nat. Br. fol. 107. K. 3. Go. The Marqueſs of Winchef. 

ter's Caſe. | | 

Secondly, That this fine and five years paſſed without bringing a ; 
writ of — is a good bar (by the * 60 Adtions”), within = 2 ee 
cond ſaving of the ſtatute of 4. Hen. 7. c. 4. is a good bar ts 
Cokt, Chief Juſtice, remembered Mandevile's Cafe to be ſo ad- os e 
judged upon ſolemn argument in the exchequer chamber, 27. Eliz. the fre years 
That if one hath right to a writ of error, and ſuffer five years to paſs ** paſſed. 
without bringing that writ, he ſhall be barred by that fine and five * Iaſt. 5 18. 
years paſſed ; and fo it was faid to be adjudged 28 Elix. in Barton v. " _ 244. 
Harvie, and Damport 25 Caſe, 5. Elia. Dyer, 22 4. againſt the opini- 36. © Rep. 
on in Zauche s Caſe, Plow. 373. Vide 10. G. 49. b. Lampet's Caſe, Ray- 462. 

and 10. C. 98. & 99. Seymar's Caſe. 5 2. Bac, Abe. 


Hilary ee · 

1 1. Jac. 1. In the King's Bench. 
Sir Edward Coke, Knt. Chief Juſtice. 
Sir John Croke, Kit. 
Sir John Doderidge, Kut. Fuſtices, 
Lr Robert Houghton, Tut. 
Sir Francis Bacon, Kut. Attorney General. 
Sir Henry Yelverton, Kt. Solicitor General. 


| Cart 1. Marſh again Brace, 
An action f EB T upon a leaſe for years, demanding rent for two years and; 
IR ant half ending at the Annunciation laſt paſt. F 


againſt a leſſee, 1 
after the 5 The defendant pleaded, that before any rent due, he affigned 
hath accepted his eſtate and intereſt to J. S. who paid the rent to the plain- 


. tiff for half a year due after the aſſignment, which he accepted 
— from his hands. | 


Ante, 309. The plaintiff thereupon demurred, Becauſe it is not alledged that 


. . he gave notice to him that he was aſſignee; and alſo, Becauſe the 
3. Co. 34 contract continues between the leſſor and the leſſee during the term, 


wes = wh 715. notwithſtanding this aſſignment. 

ng nr pant But ALL THE Cour reſolved, that this aſſignment and acceptance 

2. Saund. 304. of the rent from the hands of the aſſignee is notice in itſelf, and an 

18 % Die. greement that he is his tenant, and then he may not afterwards re 

_ in dug. ſort back to the lefſee: and the bar is good to a common intent; and 
a it ſhall not be intended but that he knew him to be his tenant, and ac- 

Strange, 1224. cepted him as his tenant, unleſs the contrary be ſhewn. Wherefore 


Cowp. 243. j 5 ' 
Dow. = — Was age for the defendant, if other 2 were not ſhewn, 


1. TermRep. 2. : 
2. Term Rep. B. R. 425. 1. Term Rep. C. B. 439. 


Cave 2. Sir Chriſtopher Heydon againſt Godſalve. 


2 RROR of a judgment given before THOMAS FLEMIxO, Gi 
_ Men og” F. 52 and DopERI Dr, Fuftice, in an aſſiſe of novel diſciſn 
demandant againſt the ſaid Sir Chriſtopher Heydon by Roger Godſalue, of lands 
ſhould recover in 49 in the county of Norfolk. RT 
poſſeſſion per vi-. The defendant confeſſed that he was tenant, and that the plaintif 
— reg was ſeiſed in fee, and could not deny but that he diſſeiſed him; upon 
the afſiſe was Which confeſſion the plaintiff releaſed the damages, and had judgment 


never taken, to recover ſeiſin per viſum recognitorum. | 

= 3 A writ of error was thereupon brought; and the error aſſigned, 
on, Becauſe the judgment was, quod recuperet ber — viſum recog 
8. C. 1. Roll. forum, whereas the aſſiſe was never taken, but judgment given upon 
Rep. 14. confeſſion: and upon this error aſſigned, it was demurred. 

See St. Welt. a. After argument at the bar, it was reſolved by THE CouRT t0 


2 84, be no error; for although the aſſiſe was not _— yet the jurots 
F. N. B. 189. had the view by intendment given to them before the af 


Co. Lit. 47. by the ſheriff, as he is commanded, and they are 
Dyer, 84. cognitors, and ſo are intituled nomina 3 


Buller, N. P. fe TEM _ . 
gh * the ſubſcription is ſiummonitio recognitorum : 


Hilary Term, 11. Jac. 1. In B. Mx. 335 


de allle is awarded upon the plea in bar, and the ſeiſin and diſſeiſin Herres 
.. confeſſed in right of the damages, which is but an inqueſt of office, anf 
they are called recognitores : and although they never paſſed on 


the aſſiſe, yet ax: ay ought to be, guid recuperet viſum per recogni- 


ves; for otherwiſe, if he ſhould be re-diſſeiſed, he could not have a 
writ of rediſes in; for that ought always to be by the jurors of the 
fr affiſe, by whom the view of the ſeiſin was given: and if all 
the recognitors of the aſſiſe be dead, ſo as there be not two of them 
dire, who with others may enquire of the re- diſſeiſin, the writ of 
rediſſeiſin fails; as Nat. Bre. 189. h. 8. Hen. 8. pl. 23. A 
þl. 7. 33. Edw. 3. © Rediſſeiſm,” 7. 40. A 13.—Wherefore, 
upon theſe reaſons, and upon view of A precedent 4. Fac.. of ſuch 

i judgment given before PorRAM in an aſſiſe, where the dif- 
ſeilnn was confeſſed, and ſearch made, and the precedent found ac- 
cordingly, it was held by them all that the judgment was good: and 
if no precedent had been ſhewn, yet it ſtands with reaſon that ſuch 
a judgment ſhould be good; for otherwiſe, by the tenant's act, 
there never could be are-diſſeiſin. Wherefore the judgment was af- 


Watts's Caſe. | | 
|| runny ory was prayed to the high commiſſion court (a) e 


for one Watts, parſon of S. (who was there deprived for incon- pardon of 
tinency, and another preſented to his living, and he thereupon pro- — 2 


(he having obtained the pardon before the ſentence was e ag — om 


ſuits in the courts of ſtar-chamber or high commiſſion, yet they be 2 Bulſt. x82. 


the king's ſuits, and he may pardon them; and if the pardon come Cro. Eliz. 684. 


before any ſentence given, they ſhall not afterwards give any coſts, 3 


1 5. C. 51. Hall's Caſe. 5 
(la) Aboliſhed by 16. Car. I. c. 10. | 5 Tor- Yap: 3, 
| Heath againſt Rydley. Chia. > 


the defendant, and day given to move in arreſt thereof, he in cannot inter- 
te interim preferred his bill in chancery, and obtained an injunc- meddle with 
bon to ſtay judgment and execution: but, notwithſtanding, the for neither at 
rt granted both; for by the ſtatutes of 27. Edw. 3. c. 1. and taint nor writ of 
Hen. 4. c. 23. after judgment given (be it in plea real or per- T lies upon 
), the party ought to be quiet, and to ſubmit thereto; for ee. 
wement being once given in curid dimini regis, ought not to be re- 2s 
23 e by * or 1 And in the ſame 5 5-7 — 
upon a prohibition to proceedings in the court of re- Gro. Eliz. 646. 
(a), it was delivered for a general — in law, That if any Cro — — 


© of ax * 


I. Sid. 463. 
Ep I. Lev. 241. Hard, 120. Ray. 227, 1. Mod 59. 3. —— 
() This court was virtually aboliſhed by 16. Car. 1. c. 10. 
| 5 


TSA 8 


curing a pardon to be reſtored to his benefice, was afterwards ſued fore ſentence of 
and proceeded againſt for coſts of ſuit), to ſtop their procceedings 2 willi 


And it was allowed PER CURIAM : for though another be plaintiff in Cro. Car. 47.68. 


N an action of debt at the common law, judgment being againſt A court of equity 


matters of law ; 


of equity ſhould intermeddle with any matters properly triable Hob. 15. 8 


Hara at the common law, or which concern freehold, they are to be proki. 
NG bited; for neither writ of error nor attaint can be brought to revers 
"Re! the decrees made in thoſe courts :*etherwife.it is upon trials at the 
common law; for all matters are there decided either by a jury of 
twelve men, againſt whom (if they err in #heir verdick) an attaint 
lieth; or by the Judges, where if they err in, their Judgment, the 

party grieved may bring his writ of error. e 


can s. Hetley againft Sir John Boyer, Sir Anthony Mildmay, and 


3 | | Others. 
An aſſeſſment by HE defendants, being commiffioners of ſewers in the county of 
commiſſioners Northampton, by virtue of the ſtatute of 23. Hen. 8. c. 5. A 


of ſewers upon ſeſſed a fine upon the village of D. and ppointed it to be levied b 
A b bel, n. S. and another upon the cattle of Helly, and they to ſell Fu, 
leſs it be after- for the fine; which accordingly was done: whereupon Hetley brought 
wardsappor- his action in this court, and had judgment againſt them; for which 
tioned ; _ he was called before the faid commi oners, who ſtrongly importuned 
OT and him to releaſe the ſaid action; but he fefuſing, they committed hin 
an inhabitant to Peterborougb gaol; their warrant to the gaoler being, © to take 
for non-pay- 4 the body of William Hetley, and him there to keep without hai 
ment a tent © and mainpriſe, till he ſhould hear further from them of ſome order 


r to be taken for his delivery.“ g | 
Co Lit. 227- The Court hereupon was now moved for his diſcharge, and ſu 
2. Bulit. 197. an attachment againſt the commiſſioners; which being awarded, re- 
_— — turnable the "Term following, and ſome of them then preſent in court, 
Eq. Cafes, 94 they were fined and committed: for it was held, that the warrant by 
Stra. 609.1127. them made was in direct oppoſition to the authority and judgment of 
1263-, this court; and that the commiſſioners of ſewers cannot tax a whole 
3. Com. Pig. . townſhip, but it ought to be done ſeverally and proportionably to 
5. Com. Dig. every inhabitant to himſelf, as it was adjudged in Root i Caſe, 5. C 
489. 493 100. a.; and that the words of the ſtatute of 23. Hen. 8. c. , 
3- Bl Com. 74. 4 left to their diſcretion,” ought to be ſana diſcretio, which is, 4. 
See 7. Ann. c. lo. cernere per legem quid fit juſtum but herein appeared an apparent m- 

lice, to impoſe a fine upon a townſhip, and one man therein to be on- 

ly puniſhed. 


A pardon of Rut Sir Anthony Mildmay (being chief of thoſe commiſſioners) 
eee not then appearing in court according to warning, in Eger Tom, 


46 ones, 3 
« — 12. Fac. an indictment for a præmunire was drawn nſt him 


« «+ contemptur,” upon the ſtatute of 27. Ew. 3. c. 1. (4) for his illegal acting 25 
includes a pre. commiſſioner ; who being thereupon fined for that offence, ob- 
4 0 tained the king's pardon, and in Michaelmas Term — moved 
130. a. for an allowance thereof; which being read and viewed by the 
3. Inſt. 125- Court, the words thereof were, © omnes et ſingulas offenſiones, tra 
2- Bulſt. 290 4 greſſiones, et contemptus.” —CokE, Chief Juſtice, thereupon made 
1 Aan Rep.190. queſtion, Whether by this pardon the judgment in the prom 
4. Hawk. P. C. was releaſed, that judgment being, “ it ſhall be done unto bim 
549) _ „ with the king's enemies?“ But afterwards THE Con r al 

of his pardon. | 


(a) Sce 4. Bac. Ab. 145.. 1. Hawk, P. C. 80. 


Eaſter Term, | 
12. Jac. 1. In the King's Bench. N 
Fir Edward Coke, Kut. Chief Juſtice. . 

Sir John Croke, Ant. 1 
Sir John Doderidge, Knit. Fuſtices. 
Robert Houghton, Eſq. e 
Sir Francis Bacon, Knt. Attorney General. 

Sir Henry Yelverton, Knt. Solicitor General. 


Child again Durrant. | Casr I. 
Hilary Term, 11. Fac. 1. Roll 155. | 
UDITA QUERELA; for that John Durrant, in Eaſter On judgment 
Term, 10. Fac. 1. brought treſpaſs in the king's bench for coſts and 
z2ainſt Child, and damages were aſſeſſed to fourteen pounds, and _ — the | 
colts to five pounds en ſhilling ; and judgment there given for the aj — 1 
damages and coſts: and that afterwards, in Eaſter Term, 11. Fac. 1. and the defen- 
Gill brought a writ of error; and the judgment was affirmed inthe dant brings er- 
erchequer- chamber, and five pounds ten ſhillings there aſſeſſed ne 8 
for coſts for delaying the execution; and that. Durrant did not enter affrined, + 
the firſt judgment, but mean between the firſt judgment and the additional coſts 
judgment in the writ of error, he releaſed to Child all execu- ede, and is 
tions and demands; yet, notwithſtanding this releaſe, he had ſued tion for t 
xecution as well for the fourteen pounds damages, and five pounds whole, he ſhall 
ten ſhillings coſts upon the firſt judgment, as for the coſts upon the be relieved on 
nt of error: wherefore he prayed relief. Durrant, who was 24e 22 
plaintiff in the action of treſpaſs, takes iſſue upon the releaſe; and 5 
ound againſt him for Hild. | | coſts, but not as 
After verdict Durrant moved in arreſt of judgment, that this re- to the ſecond, 
aſe ſhall not help Child the plaintiff in the audita querela, becauſe, oll. 40r. 
eing before the judgment affirmed, and not pleaded, that execution 0. C. 8. Roll, 
32 the laſt judgment; and ſo he ſhall not have benefit of . 217 
dus releaſe. * Cro. Car. 47. 
ded nen alhcatur ; for he had no time to plead it: alſo, this ſecond r.Roll. Rep. 11. 
udzment is only for the coſts increaſed ; and the execution for the “ Bae. Ab. 284. 
rt coſts and damages is upon the firſt judgment, and not upon the 
cond; wherefore this releaſe is a bar unto it : and although the ex- 
Cution be entire, yet that is no cauſe of diſcharging the whole, but 
of the firſt damages and coſts ; but not guoad the coſts aſſeſſed 
pon he judgment afhrmed, Wherefore it was adjudged that he 
ould be diſcharged gucad them, but not guead the ſecond coſts ; and 
vas reſtored accordingly. . 


IC „ 5 ee * — SS ———_ Ty RW 


5 3 — 


Marſham again} Jolles. Cas 2, 

Michaelmas Term, 11. Fac. 1. Roll 2073. 
RROR of a judgment in the common pleas, in debt upon an A bond for 
: "gation of ſixty pounds, Oyer being demanded, the obliga- nn lie 
"#6 entered in hec verba, &c. for & ſexagrnta, &c.” * ſexinginta.” « 1 
pon this variance it was demurred in law, and judgment given.— Fling gre 
Writ of error was b h 4 thi 5 5 — f Sg . 3 wage 147. 190. 
1 rought, and this point afligned for error. — 29%, 309. 

tout argument, the judgment was affirmed; for it was held 10, 


t the f r | a 1. Roll Ab. 1 7. 
obligation Was good, and the words all one in intendment.— * 


CAO, 
JAC. 2 err, 


Nn 


ſer 


Eaſter Term, 12. Jac. 1. In B. R. 


338 


Car 3. | 5 Crawley againſi Lidgeat. IT 

| Trinity Term, 11. Fac. 1. Roll 822, 
If the obligee of UDITA QUERELA ; for that whereas the ſaid Thomas Cen 
„ e. * A ley and — — Bate were obliged jointly and GR 
tain by two defendant in one hundred and fifty p and the defendant in M. 
actions ſeparate chaelmas Term, 7. Fac. I. recovered in the common pleas againſt the 
N 5 ſaid John Bate his ſaid debt, and three pounds twelve ſhillines for 
—— and ſue Coſts; and the ſame Term brought another action in the king's bench 
Gut an git Againſt the now plaintiff, and recovered the ſaid debt, and ſeven 
againſt one, he pounds twelve ſhillings for coſts ; and that the defendant, on the 16th 
— Ir the Ofober, 10. Fac. 1. ſued an elegit againſt John Bate; whereupon 
3 =, was returned, that he had goods to the value of ten pounds, which 
after the ait is were delivered in extent, and lands to the value of twenty pounds, 
returned /erved, which he held for the life of Alice Shelton by leaſe, the moiety 
me *** 8 whereof he had in extent; and notwithſtancing he had taken that in 
| delivery of the ſatisfaction of his debt, yet he had procured a capias ad ſati faciendin 
lands is a ſatis· for the ſame debt againſt the now plaintiff,” and had taken him in exe- 


* of the cution; for which he prayed remedy. 
ebt. 
Ante, 74. 143. Upon this declaration it was demurred, that theſe two ſeveral 
_ $32- Sag. judgments are upon one ſame bond, and upon one ſame cauſe, and 
94: for one and the fame-debt, of which he ought to have but one 
6 e execution with ſatisfaction, but until ſatisfaction he may have execu- 
* - tion againſt them ſeverally ; which is the reaſon in 4. Hen. 7. fl. 8, 
Cro Eliz, 160. and 29. Hen. 8. « Execut.” 132. that although the one be t- 
850. ken in execution by capias, he may have a _— againſt the other, 
* 7. becauſe it is not any ſatisfaction; for the body 1s but a pledge 
Moos. — 341. for the debt, and no ſatisfaction: but when he hath taken forth 
$545. 598. 762. an elegit, which is returned “ ſerved,” and lands delivered in extent, 
Co. Lit. 289. that is as ſatisfaction, and is an end of the ſuit, and the law 


| - Lut. 285 * * accounts it as a full ſatisfaction; for he is to hold the land until he 


n ct, be fully ſatisfied, and ſhall never afterward have any other remedy; 
307. which is the reaſon that at the common law, after the elegit is re- 
S. Com. Dig. turned & ſerved,” if the land be afterward evicted, he never ſhall have 


* a re- extent or any other remedy, for the law reputes him as ſatish- 
3-Bac.Ab.699, ed: and ſo by the ſtatute of 32. Hen. 8. c. 5. if part be extended 
2. Peere Will. and not all, he ſhall not have a re-extent (a), but he ſhall hold the 
= be reſidue until he be ſatisfied ; and the law will not make any fractions; 

Ns gt but being ſatisfied for part by the land, he ſhall not reſort after to ac. 


ther execution, 


Coke, Chief Juſtice, ſaid, the reaſons yielded in the books art, 
that after an elegit taken, he ſhall not have a capias; for it is in- 
tended quid elegit ſibi executionen, when it appears ſo upon the fe- 
cord (but that is never done, if he be a good clerk that doth it, 


(a) By L. Geo. 1. c 25 if beſore or af- or miſtake has kappened in ſuing out, cr: 
- ter filing or returning any /iberate ſued ecuting, or returping ſuch writ, or 287 
8 out on an extent, it ſhall be made appear proceſs thereupon; or it ſhould kappe® 
to the court of chancery that ſufficient has that any lands, tenements, or one" 
not been extended and levied, or not ſuffi= ments, be evicted, &c, the Cour 
ciently extended or levied, to ſatisfy the award one or more re-extent ot reel- 
recognizance, or that any error, omiſſion, tents, and 3 thereupon. * 


Faſter Term, 12, Jac. 1. In B. R. 339. 


t be returned); and the taking of the land in extent for the debt Cxav-· 
— of ah as if he had taken a leaſe for years in fatisfac- I». 
eb of the debt: and if he had taken fatisfaction of the one, he never . 
ſhould take execution againſt the other; and that is his full ſatisfac- 
ron in law, that although this execution is afterward reverſed, yet 
he ſhall not have any other execution. Whereupon ALL THE Jus- 
ricks delivered their opinions ſeriatim, that the execution was not 
well taken: wherefore it was awarded that he ſhould be diſcharged. 

Vide 5. G. 87. 9. Edw. 4. pl. 31. 50. Edw-3. pl. 4, C 5. 34. 
Hen. b. pl. 20. 21- Hen. 7. Mr. | Fs 


Hutton againſt Beech. . By Cant 4, 
Michaelmas Term, II. Fc. 1. Roll 66. | 


CTION FOR WORDS. Whereas he was conſtable and To charge a 
A churchwarden of ag, in the county of Lincoln; and b — _ Ne 
reaſon of thoſe offices expended divers ſums for the uſe of the inhabi- Tick dave 
tants of the ſame village, and behaved himſelf truly in the execution © ud, and 
of thoſe offices; that the defendant ſpake theſe words of him: deceived the 
« Thou haſt beguiled and deceived the town” (innuendo the inhabi- 4 eg of , cer- 
tants of the village of Hunſtie) * upon thy accounts, of four pounds; « pu jus %, 

« and it is no marvel thou groweſt rich, when thou decciveſt the © accounts,” is 

« town,” The defendant pleaded not guilty; and found againſt not actionable. 
him: and it was moved that theſe words are not actionable, for they n 

ue too general —T'HE WHOLE COURT was of that opinion: for to 2 Car. 417, 

ſay that & he is a cozener, and cozened ſuch of ſuch money,“ is not 2 Vent abs." 8 
actionable, as it hath been adjudged ; for it is uncertain what thing Velv. 62. 
ezening eis: and although jt was here objected. that theſe words were Stra. 1186. 
ſpoken of an officer ſworn, and toucheth him in point of his office? * you. .. 
vithperjury, it was held not to be material ; for this action is not in“ wn, fd eg 
point of office, nor is it an apparent affirmative that he is perjured, — Hop eg 
Wherefore it was adjudged for the defendant. "4 


g 85 | « ſuit ſhall 

The defendant pleaded that J. S. made an arbitrament, wherein!“ ceaſe, and 
was recited, that whereas there was a ſuit in chancery by Sheen the - — 1. — N 
fendant againſt Freeman, for ſuch a cauſe, &c. that that ſuit ſhould « dar may * 
ceaſe, and that the ſaid Freeman ſhould ſtand acquitted de gudlibet * it, it ina - 
nateria in ead, contentd; and avers that he did not further proſecute the ſufficient plea 
lad ſuit; and that the plaintiff always afterwards /tetit inde quietus of Are 


every matter in the bill; and pleads performance of all the other « apr 
ſud matters. | « the ſuit,” and 

oh: . thatth- plaintiff 
4. — plaintiff ſhews, that before the ſubmiſſion of the ſaid defen- tit inde guictus. 


7 extioited quandam billam in the chancery againſt him, and RAT 93 


5 | C. . Roll 
Rep. 7,8. 8. C. 2. Bulſt. 93. 1. Leon. 71, Moor, 3. 3. Lev. 24. f. Vent. 87. 4. Bac. Abr. 6 


Freeman againſt Sheen. Cars. „ 
52 upon an obligation of one hundred pounds. The condi- To debt on an 
; tion was to perform the arbitrament of F. L. award * that a 


Z 2 . ſets 


340 Eaſter Term, 12. Jace. r. % ES -- 


Faxxuax ſets it down verbatim: and ſhews further, that after the arbitrament 

he exhibited in chancery quandam aliam billam, &c. and ſhews it 
verbatim; and avers that they were both for one ſame cauſe, and the 
ſame matter c :mpriſed in the laſt bill as was in the former; and ſo he 
was not acquitted, &c. | 


The defendant demurred in law: and it was moved, that the arbi- 
trament being, that the plaintiff faret acguietatus pro qualibet mate. 
rig in prædictd billd, c. it is not ſufficient to ſay guid ſtetit quiet, 
but he ought to ſhew that he was diſcharged thereof in faclo, and 
how; as 22. Edw. 4. pl. 21. and 18. Edu. 3. Bar,” 247. 8, 
Hes. 7.16 


DoDERIDGE was of that opinion upon the firſt motion. But be- 
ing afterwards again moved, CoKE and ALL THE OTHER JusT1cts 
held, that the plea is good enough, notwithſtanding that exception; 
for there is a difference, where one is obliged to acquit another of 
ſuch a debt or ſuch a ſuit; it is notſufficient to ſave him harmleſs, but 
he ought to procure his actual diſcharge, as the books are before cit- 
ed: but the arbitrament being, that he /aret acguietatus, that is no 
more but that by that arbitrament he ſhall be acquitted ; which 
is ſufficient : for where arbitrators make an award that the one 
ſhould be quit againſt the other, that is a good bar in an ation 

| brought by any of them. 20. Hen. 6, pl. 18. 22. Hen. b. pl. yy. 
A plea © that 


ö SECONDLY, It was objected, that this replication was not 

« ſecuted by abill becauſe it is not ſhewn that any ſubpæna was ſued forth upon th: 
« in chancery,” bill, nor that the defendant anſwered thereto, nor what became of it, 
myſt ſhew that __A 14 this was held to be a material exception; for otherwiſe ther 


Se his no damnification'or Cauſe of fear. 18. Ed. 4. pl. 27. 5. C. . 


1. Roll. Ab:432. Broughton's Caſe. 
Intendment. THriRoLy, It was moved, that the replication was not good, 


for he faith, quod exhibuit quandam billam, which is another than is 
intended in the arbitrament.—Wherefore it was adjudged for the 


Ante, 165. 


defendant. x 

Carr s. | Vale again]? Field. D 

V mire facias. JECTMENT of a leaſe of Robert Arden; and declares of 6 
Ante, 263. leaſe made at Cardworth of lands in PAROCHIA de Cardrwn 6 
Poſt. 67 praedif?. Thedefendant pleaded not guilty ; and being found agiint p 
2.Roll Ab.620. him, it was moved in arreſt of judgment, that the venue vs $ 
Hob. 6. awarded de PAROCHIA de Cardeworth, where it ought to bat n 


| Cro. Eliz. $38. been de villa de Cardeworth; for parochia de Curdeuur 
redifa. is not the village mentioned before. — But ALL THE 
CourT held it was good enough, for & prædicta“ made them a 
one; and the Court Tal not intend that the pariſh extends nt 
other vills than Cardeworth and although a pariſh may . 
into more vills, yet it ſhall not be ſo intended, eſpecially when |! 
is ſaid PAROCHIA ds Cardeworth prædict.; and therefore the be 
facins awerded de Cardeworth, or de PAROCHIA de Cardewri g 
well enough. Wherefore, by the opinion of THE WHOLE Con 


/ 


4 


_ 


+ 1 2. 


1. Tac. 1. c. 13. after terdict in 
A. ok record, no judgment ſhall be 
ſtayed or reverſed by reaſon the viſue is in 
ſome part miſawarded, or ſued out of 
more places or fewer places than it ought 
tobe, ſo as ſome one place be right nam- 
ed,—By 16. & 17. Car. 2. f. 8 after ver- 
dict judgment thereon ſhall not he ſtayed 
or reverſed for or becauſe that there is no 
right venue, ſo that the cauſe were tried by 
a jury of the proper county or place 
where the action is laid, —By 4. & 5. 
Ann. c 16. every venire facias for the trial 
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run adjudged for the plaintiff. Yide 4. Ed. 4. pl. 38. 22. Edw. 


in the coufts at Weſtminſter ſhall be | a- ; 


warded of the body of the proper county 
where ſuch iſſue is triable ; provided that 
this ſhall not extend to any indictment, 
preſentment, or appeal of treaſon, mur- 
der, or felony, or to any action or infor- 
mation on any penal ſtatute e but by 22. 
Geo. 2. c. I8. every venire facias for the 
trial of any iſſue on any penal ſtatute ſhall 
be awarded of the body of the proper 
county where ſuch iſſue is triable. See al- 
ſo 3. Geo. 2 c. 25. Hargrave's Co. Lit. 
125. b. note (2). 1. Com. Dig. © Amend- 


of apy iſſue in any action or ſuit brought © ment,” H. (1) and (2). Cro. Eliz. 200. 
Sir Chriſtopher Heydon againſt Roger Godſalve, and Others, 
Vide Ante, 334. f 


WRIT OF ERROR was brought, returnable in parlia nent, A writ of error 
of a judgment given in the king's bench in a writ. of error in is 2 /«perſedear, 
afirmance of a judgment in an aſſiſe; and this writ was granted upon OX ke 
aſpecial petition to the king : and now this Term it was prayed that 8 "XP 
execution might be granted, notwithſtanding this Writ of error, be- former writ of 
cauſe at another time he had a ſuperſedeas upon the firſt writ of error, error in which 
whereby the plaintiff was delayed in the execution of his judgment in SI Og” 
the aſſiſe; and therefore he ought not to be again delayed by a new eee, kene 
writ of error. Vide 5. Hen. 7. pl. 22. 6. Hen. 7. oncof the Judges 
SECONDLY, This writ of error is to reverſe a judgment upon a , Fuſtiti- 
judgment; and the firſt judgment being affirmed by the ſecond judg- ich 2 
ment, is more than a ſingle judgment, and it ſhall be intended true; ;o-am ale 2 
wherefore the execution ſhall not be ſtayed, no more than in an at- nend. afignat. 
Weg > | the omiſſion is 
DiveRs EXCEPTIONS were alſo taken to this writ of error, where- 2 | 
by the record ought not to be certified thereupon. Poſt. _ 34. 
Fissr, Becauſe that the writ was, © In records et proceſſu » fy 83 
nve diſſeiſinæ que fuit inter ipſos Roo ERUM, c. et pr e#at11m + Roll AS 498- . 
© CHRISTOPHERUM ſummonit. et capt. coram dilect. et fidel. vit. * 
Außer THOM. F LEMING nuper capital. Fuſtitiar. no/?. ad placita et 1. Mod. 28. 
„Jon. DoperIDGE milite uno Fuftitiar. neft. ad placita coram nobis 1 Vent. 37. 
* tenend. aſſignato Juſtitiar. ** ad aſſiſas in comitut. Norf. nuper 3. Lev. ra. 
© afignat. c. Exception, Becauſe he doth not ſhew who was 2 2 3 
plaintiff or who was defendant in 4 writ of error, nor in the afliſe. — 279. me 


Sed non allbeatur; for the precedents are both ways, ſometimes to 
name the plaintiff and defendant, and ſometimes. not. 


SECONDLY, Becauſe he doth not ſhew whether the aſſſe were by 
writ, or without writ by cuſtom. 


TainpLy, Becauſe he doth not ſhew the places where the aliles he: 
were held. — 


FouRTHLY, Beczuſe Thomas Fleming was named capitalis jutitias 
4d placita; and he doth not ſay coram nobis tenend. aſjignat. 


F IFTHLY, For that the writ is, “ recordum nobis fb figillo veſftro 


C481 7. 


s ; vals ; ; 
in prajent partlamentum mittatis;” whereas it ought not to be 
2 . 7 certified 
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Hrrpon certified under his ſeal, but only the record brought dy his hand, and 
NT. the tranſcript left in parliament, and the record itſelf ought tobe cx. 
. © ried back by the Chief Juftice. Yide Dyer, 375. 22. Edu. 3. 
Error,“ 8. 8. Hen. 8. „Error,“ 81. 9. Hen. 5. . 13 
1. Hen. 7. pl. 19. 5 

After ward all the Jus ricEs delivered their ſeveral opinions con- 
cerning theſe exceptions. And they all, except DopsrDGE, con. 
13 ceived the writ ill upon the fourth exception; for there was no ſuch 
, record before Sir Thomas Fleming, capital. Fuſtitiar. ad placita, the 
words coram nobis tenend. aſſignat. being omitted; and the addition 
of them after theſe words, vIz. We. Doderidge milite ung Fufti- 
cc tiariorum noſtrorum,” cannot refer them to the firſt. Vide Dyer, 
173.—And for the ſuing execution, they all, except Coxk, Gi 
uſtice, held, that the writ of error is a ſuperſedeas in itſelf : for 
though there were a ſuperſedeas before, that was upon another jude- 
ment: and this writ of error is upon another judgment, and is inde. 
bate whether it be error or no; and until it be determined, they 

may not proceed to execution. 1 45 


4. Com. Dig. And they all held, that a writ of error in parliament is by the diſo- 


374 lution of the parliament determined. 
A Mallory again Lane. 
3 In the Exchequer Chamber. 
e RROR in the exchequer chamber of a judgment given in the 
b ctr So king's bench in an a/ſurmp/it ; for that whereas the — of the 


forego ſome defendant Mallory, being indebted to him the faid Lane in two hun- 
— 4 de- Jred pounds, did deliver to the ſaid Lane two ſtatutes of Sir Jan 
ocherwig be Wentworth of four hundred pounds, and promiſed to make him a 
might have ta- aſſignment and letter of attorney to recover and receive the ſaid debts 
ken or had, or upon the ſaid ſtatutes, and died before any aſſignment; the defen- 
ä — lefs'in of dant, pretending himſelf to be executor to his father, requeſted the 
— it Plaintiff Lane to deliver to bim the ſaid ſtatutes, and, in conſiden- 
| raiſes a ſufficient tion that he would deliver them, promiſed to pay to him two hun- 
eonfideration to dred pounds at ſuch a day; and that upon his promiſe he delivered v 
bebe. him the ſtatutes, and thaf he had not payed, &c. Malbry the dei 
3 Ab. 20. dant in the king's bench pleaded aon ape: and found againſt hin 
Hobart, 4 216. and judgment accordingly. P 
Ts TE +273: And no it was aſſigned for error, That it was not a ſufficient cob 
Cro. Elia. 63. 4 ſideration to ground an action; for the plaintiff hath no intereſt ini 
849. 887 ſtatute, and the re- delivery of them to the defendant is no more th 
2 _ ro. a delivery of ſuch things as belong to him if he be executor : but ite 
bs. 3 here alledged, that the defendaut Mallory pretending himſelf to de 
3. Ter. Rep. 15. executor, he doth not ſhew that he is executor, and then he hath 0 

benefit by the delivery of them to him. 


Sed non allcatur; for ALL THE JUSTICES AND BARoxs hel 
it to he a good conſideration : for when Lane had the att 
delivered to him lawfully, although he had no aſſignment 1 
them, ſo as he might ſue them, yet he might retain them; 2 
therefore this delivery of them to the defendant Malln m 
out ſuit is a ſufficient conſideration : ' alſo they held, alchoup 
the defendant Mallory is not ſhewn to be executor, * 


r 


Wk. 2 


a * oo th, iS © 


* * f as, - 


himſelf to be executor, yet obtaining the ſtatutes into his hands 3. Cro. 921. 
tends this — * is 4 ficient ground for the action againſt - 
15 Wherefore the judgment was affirmed. 5 


| 5 Ns 
Jacob again Mills. Cary: 


a judgment in the king's bench, in an action for in an action for | 

gn 4 at two ſeveral — 0 The defendant pleaded lander imput- 
not guilty : it was found againſt him, and judgment was given for ing 2 it 
the plaintiff; and ſeveral damages being found by the jury, one ciſely alledecd 4 
entire judgment was given for damages and coſts: and now the that the perſon 
mor 2figned, That for theſe words firſt mentioned, viz. * He wadeadr the 
« hath poiſoned J. S. (quendam J. S. adtunc defunctum innuendo” ), — — 
nd he not averring that he was dead at the time of ſpeaking the 401, 15. . 
words (for © adt:inc” refers to the time of the declaration), the ac- poſt. 424. 
ton was not maintainable.— And ſo was the opinion of ALL THE XN | 
JusTICES AND BARONS, that the action lay not; and that the judg- Hob. 6. 


1. Roll. Ab. 77. 
ment was erroneous. 6 77 


10. Co. 131. Cro. Eliz. 538, Cro. Car. 327. 262. 1, Com. Dig. 188, 

But the doubt was, Whether it were reverſable for the entire, or On damages ſe- 
only 9a the judgment for thoſe words (the damages being ſeverally 3 alleſſed, 
aſeſſed by the jury, but entire coſts and entire judgment given) 2— e 14 5 
And they all conceived, that the judgment ſhall be reverſed only coſts, yet it may 
guad the damages for the words, for which the action lies not, and be reverſed as to 
ſhall be affirmed quoad the coſts and the reſidue; for all the coſts are = 2 1 
due, as well where part of the words are found, as where the reſidue CE 0 
is found, Whereupon the judgment was affirmed guoad part, and ,, Saund. 2 2. 
reverſed guoal the reſidue, Stra. 189. 
| 5 Dougl. 377. 730. 

Anonymous. 

Trinity Term, 10. Fac. 1, Roll 1153. 


EBT UPON AN OBLIGATION. The defendant. after A variance 
D iſſue of dureſs at the niſi prius, © relifta ray cars dicit quad — - ere | 
ige non poteſt dicere actionem, nec quin ipſe fuit ſui juris et ſeriptum ſenſible, is fatal. 
* prediffum fecit voluntarie.” And thereupon judgment was enter- Cowp. 229. 
ed, and the error aſſigned, Becauſe the entry was, * qu3d non poteſt Dougl. 1, 
* dicere” (where it ought to have been dedicere), which made all the 0 Term Rep. 
ſentences vitious and inſenſible, and is not amendable. And of that / . % 
opinion was THE WHOLE CouRT, Wherefore it was reverſed, _. 3 


\ \ 
% 0 p 
* 


Courtney againſt Glanvil. | Cave Ix, 


(GLANV TL was committed to Tus FLEET the laſt day of 
Mi | > The court of 
ichaelmas Term, 11. Fac. 1, for not performing a decree in king's bench 
Chancery ; and upon a habeas corpus returned, the caſe was informed will grant a $a 
to be thus: | beas corpus for 
f SET the purpoſe of 
Clanvil fold to Courtney, being a young gentleman, a jewel, bailing and d f. 
nich he pretended to be «of the value cf three hundred and ſixty . a pri- 
Punds, whereas in truth it was worth but twenty pounds, and N win i. | 
tee other jewels, to f one hundred pounds; and for command of he | 
er jewels, to the value of one hundred pounds; and for command ef the 


court of chancery, for diſobeying a decree relating to a ſubject which had b-en before adjudyed by the 
wana hw. Ante, 335. | "OE 
his 


- Case 10. 


\ 
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8. C. Moor, his ſecurity he took a bond of, fix hundred pounds in the n 

* . one Hampton, and procured an action to ys 8 2 0 
111. 219. „ E ts N * the action to be confeſſed, and Glanvi / nail 
2. Bulſt. zor. tae charges of both parties, and the confeſſi out a 

4 = wy hg in the vacation. 5 / "POM 2 Len 

nſt. 36. 25 | 

3. Leon. 18. Courtney finding this deceit, that the jewel was not worth abow 
2 123, twenty pounds, which was delivered to him at the rate of three hug. 
Eq. Caf, Abr. dred and ſixty pounds, exhibited his bill in chancery for relief, any 
130 afterwards brought a writ of error to reverſe this judgment; bu the 
Cro. Eliz. 221. judgment was affirmed. 


Hawk. P. C. 3 

72. pe g Afterwards, upon a hearing in chancery, it was decreed, tha 
1. Mod. 155. Glanvil ſhould take again his jewel and one hundred 

3. Bl. Com. 54. and that he ſhould procure Hampton to releaſe. and acknowledge ſati- 


„ . A. fon: ind for not performing this decree he was impriſoned. 


589. 
Coxkx, Chief Fuftice, ſaid, that this decree and impriſonment 
being after a judgment at the common law, was unlawful, and 
that this court ought to relieve him; and for proof he cited 2 
judgment m Eaſter Term, 5. Edw. 4. Roll 35. Cobb v. Mor, where 
Cobb procured an action of debt to be brought againſt Moor, and 
the action to be confeſſed by attorney, and a writ. of error to be 
brought thereupon, and the judgment to be affirmed ; and all thi 
was done inthe abſence of Moor, who, being beyond ſea, upon his 
return exhibited his bill in chancery, to 4 relieved concerning 
this practice, there being no debt due: and it was reſolved, that 
after a judgment at the common law he could not be relieved 
there, but was enforced to exhibit his hill in parliament. And 
1 there was a ſpecial act made for his relief. He alſo cited another 
precedent in Michaelmas Term, 39. and 40. Eliz. Sir Moyle Find 
| v. Throgmorton. An action was brought, and upon ſpecial verdid, 
the queſtion being upon a leaſe for years by the queen, renderi 
rent, and for non-payment to be void. In 3. Eliz. Sir 15 
Finch purchaſed the reverſion, and entered for non-payment of the 
rent in 9. Eliz. And becauſe it was reſolved to be a limitation 
and to be a leaſe void without office, and that the patentee might 
avoid this leaſe, it was adjudged accordingly, and this 25 
ment affirmed in a writ of error; Throgmorton afterwards exli- 
bited a bill in chancery, complaining, that at the ſame time that 
the default of payment was in 9. Eliz. he did ſend the rent 
by his ſervant, who was robbed thereof; which when he knew, 
he paid it immediately the day after, and that the queen ac- 
cepted thereof; and that he continued the payment until 35. 
Eliz. when the queen fold it; and that the queen fold it as 4 
reverſion, and charged with this leaſe; therefore it was agunl 
conſcience that the patentee ſhould avoid it. - And to this bill Sir 
| Mole Finch pleaded the proceedings at the common law, and de- 
. manded judgment, if he might now proceed in a court of equit).— 
And ALL THE JuDGEs or ENGLAND were hereupon aſſemble, 
and theſe matters debated before them; and reſolved by them a, 
ae that although the ſaid bill comprehended much matter of equi, 
| and there were very good cauſe he ſhould have been relieved, if he 
| had complained before the judgment obtained at the common lt, 


yet now having ſuffered a judgment at the common law, alrhoug! 
| it 


ier by 
of equity; 


dim to bail until the next Term, 


22. Edu. 4. pl. 37. : 
Ed w. 3. c. 1. it is enacted, that 
22 — any out of the realm in 
plea the cognizance whereof pertaineth to 
the king's court, nor for things whereof 
judgment be given in the king's courts, or 
ſhall ſue in any other court to defeat or 
impeach the judgments given in the 


it is further ordained, that after judgment 
given in the courts of the king, the par- 
ties and their heirs ſhall be thereof at 
peace, unleſs the judgment be reverſed 
by error or a*taint. It was therefore con- 
ceived by Six EpwarD Core, that the 


interpoſition of a court of equity to give 


it to be done with force. 


range, 834. 1226. 4. Bac. Ab. 4or. 


See 37, Hen. 8 c.8, 2. Hawk. 344- 
Id 3, Peere Will 464. as to the error 


will 


4 and held a good legacy (%. 


11 the ſoiritual court? 


king's courts : and by 4. Hen. 4. c. 23. 


fir, and renders vi ct armis unneceſſary. Ante, 287. Poſt. 473. S. C. 2. Bulſt. 208. 


given ſuch particular legacies, 


The queſtion was, If for this legacy there be any remedy to be 
and if tue court of requeits will en- 


Poſt 351 — 3. Inſt. 120, Hob. 13 1 
(5) See 29. Car. 2. c 3. 8 
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and cannot now examine any pretence of equity after a 
t at the common law.—Wherefore CoKE and ALL THE 


Cobnr held here, that the party o 


ht to be bailed; and they let 
an 


relief againſt a judgment at common law 
was illegal. The queſtion was conteſted fo 
warmly in the time of lord chancellor Ex - 
LESMERE, that indictments were prefer- 
red ayainſt'the ſuitors, the ſolicitors, the 
counſel, and even a maſter in chancery, 
for having incurred a præmunire by queſ- 
tioning in a court of equity. a judgment 
of the court of king's bench. The mat- 
ter was referred to the king, and on con- 
ſultation with the Judges, judgment was 
given in favour of the courts of equity.— 
3. Bl. Com. 54. 2. Hawk. P. C. 172. 
1. Bac. Abr. 589, 590. 1 Chan. Rep. 
App. 26. 3 


Cramlington's Caſe. 


RAMLINGTON being indicted for a reſcous, exception was in anindidment 

taken thereto, Becauſe it wanted the words vi et armis, or manu for a reſcous 
ini; as alſo becauſe the place where the reſcous was made was not: 
certainly expreſſed, —But THE CouRT held, it was to be intended, 
that where the arreſt was made there alſo was the reſcous ; and there- 
Fre certain enough, without the word ibidem the indict nent alſo made. The 
good without the words vi et arms ; for the word reſcaſſit implies 


| Selby again/t Carrier. 2 
ACTION FOR THESE WORDS : « Thou art a bankrupt vy 


("L knave.“ Upon not guilty pleaded, and found for the plain- roy 
it, and a motion in arreſt of judgment that the words were not acti- Poſt. 585. 

juadle—it was held by THE CouRrT, that the words were ſcandalous Cro. Eliz. 268. 
dationable, being two ſubſtantives : otherwiſe it had been if the Co. Car. 31. 
ords had been « bankruptly knave,“ or had been adjectively ſpo- 


en ; and judgment was given for the plaintiff, 


Penſon again/t Cartwright. 


JROHIBITION was prayed to the court of requeſts, for that The juriſdiction 
they there intermeddled and would determine matters of legacies. ® 
The cale was, That one by his will in writing deviſed a certain le- 
Jun money, and afterwards ſaid to his executor, „I have by my juriſdiQions ; . 
I would have you to increaſe d prohivits 
ne ſame to ſuch a ſum;** this by the civil law is termed conmiſſun 


matter, 


crcach 


he was then diſcharged. - ide 


345 


way of defence, he comes too late to be ddlieved in a court CovnTner 


ayeinfi 


Glad W.. 


Cazr 13. 


he reſcue ſhall 
be intended to 
ha ve been where 
the arreit was 


word ffn: 
implies that ref. 

cous Was with 

2. Hale, 117. 
2. Hawk. P. C. 314 344. ON 

of omitting vi et armis in indictments. 
; | . 
Casx 13. 


rds actiona- 


Casr 14. 


f the king's 
ench extends 
over all inferior 


improper pro- 
ceedings of in- 
ferior courts, 
although it has 
no juriſdiction 
in the ſviject 


\ . 
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Pusu croach upon the juriſdiction of other courts, and ſo draw the matte; 
8, ad aliud examen, whether this eourt is not to correct it? 
And it was held by rHE wwoLs Cour, that if they of the 
9 of requeſts ought not to hold plea thereof, this Court (notwithtay 

ing itſelf cannot hold plea thereof) may well prohibit that and other 
courts from holding plea of ſuch things; for this Court (a) is to the 
cognizance of all other inferior courts; and to correct 4 errors an 
proceedings in them.— And by Coke, if a codicil be by word, they 
in the ſpiritual court are to compel them to add it to the will; ay 
therefore, there being an ordinary remedy to be had for this ſpeci 
kind of legacy, the court of requeſts is not to hold any plea of i.— 
Vide flat. 4. Hen. 4. cap. 23. "IP 

. lication may be made for a prohibition to the F : 
1 pw prohibition n 


Cart Is. | Rowland Egerton againſt Ed, Egerton. 


The king's ROHIBITION was prayed to the prerogative court to reſinin 
— . their proceeding there, in proving the will of Sir Jahn Egerta, 
— ur Who thereby had diſpoſed of all his perſonal and real eftate, a 
from granting difinherited his right — and gave nothing to any of his grand 
probate of a children. | Sy 


will on th 5 {nab he 
—— be ground whereupon this motion was made to have a prohibition 


may prejudice for the whole will was, in regard it was intended to have a tril a 
a trial at lar law, whether it were a will or not; and if they ſhould be ſuffered u 
reſpecting its proceed, and prove the will there, and to allow it there, for his per- 
validity, nor be : | 5 Gy pet 
cauſe it contains ſonal eſtate, it would then be a very great evidence to induce the ju 
| a dequeſt of real upon a trial to paſs for the will; therefore to prevent the 
an _ as per- prejudice to the trial which afterward was to be had in this court 
bur if in + * prohibition was prayed for the whole, It was alſo further ſhewed 
caſe the ſanity that Sir John Egerton's daughters (during, that ſuit for the probate d 
of the teſtator the will) had taken letters of adminiſtration out of the prerogatie 
come in quel- court for the perſonal eſtate ; by which act they had there ina mar 


ver hal go ter ner difallowed of the will. 


the whole. And this THE CouRT conceived to be very ſtrange ; and grant 
2. Roll. Ab. 315. a prohibition for the whole, both for the land and ; and that a. 
Oro. — 94. ter the trial here had, the ſame to be remanded to them as to de 
* moe goods: and this difference was then taken, and agreed for law if 
2 Roll Rep 431. THE WHOLE COURT, that where a will doth contain in it lands ws 
Palm. 120. goods, the Court ſhall not grant a prohibition for the whole in te 
N 355- generality; but if in ſuch a ſpecial caſe it be alledged that the pad 
— pe who made the will was then de non ſane memorie, à prohübition 
I. Mod.g0.239. there be granted for the whole: but ſuch a prohibition is not to * 
3. Ack. 546. granted in all caſes where a will contains in it a diſpoſing bothof 
_ * Dev. and goods, for then it would tend to hinder all the proceedings int 
Cots ads don eccleſiaſtical court; which is not to be granted but in ſpecial 
423. 424. only: for the law allows of a probate there: becauſe before the 


2. Term Rep. be proved an executor cannot bring any action. 
473. Ee | 
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- Fox againſt Prickwood. $ Ca 16. 
WRIT OF PROHIBITION was prayed to the lord preſident 4. being feiſed 
and council of the marches of Wales. in fee, makes 2 


g N leaſe for 

The caſe was, J. S. being ſeiſed of the land in fee, makes a leaſe and — 
ſor life, and afterwards levies a fine of all his lands, with an inden- for fifteen years, 
cure to lead the uſes of the fine, which was to the uſe of J. D. for — Bis. 
fifteen years, and afterwards to the uſe of himſelf for life, with a —— 
power {by a proviſo therein) for himſelf to make leaſes for twenty- to make leaſes 
one or three lives in poſſeſſion. This leaſe (as touching for life, or years 
this power) being queſtioned before the council of the marches —— | 
of Wales, by a bill there preferred, to have a ſtay of the execution of may leaſe, dur- 
the power to make leaſes during the fifteen years (he having executed ing his term, 
the lame by making a leaſe during the e of the fifteen che re oper 
| | | | , when fuck 

Hereupon a prohibition was prayed, and granted by THE Court: leaf expires. | 
or they 11 n that this term a —— is A as ſubject Ag 
to the power, by the proviſo of him in remainder, to make leaſes , Com. Dig. 

; and that this power doth iſſue out of the whole eſ- 410. 

te; and that the firſt leſſee ſhall have the rent reſerved during the 3- Bac. Abr. 
ſteen years limited to him: and ſo thoſe being matters determinable _ oY 
u the common law, THE CouRT or MARCHEs ought not to inter- 260. 7 
med gle therewith. . <> . 2. Bulſt. 216. 
1. Roll. Rep. 12. 1 Leon. 36. Dyer, 357. 3. Bac. Abr. 616. 


r 
e 
( 
] 
d 
a 


s; 


Trinity 


Trinity Term, 

12. Jac. 1. In the King's Bench. 
Sir Edward Coke, Nut. Chief Juſtice. 
Sir John Croke, Kut. $i 3 
Sir John Doderidge, Nut. Fuſlices, 
Sir Robert Houghton, Mut. 5 


Sir Francis Bacon, Knt. Attorney General. 
. Sir Henry Yelverton, Knt. Solicitor General, 


Cn 1. Oldfield againft the Inhabitants of the Hundred of Wh. 
therly in Kent. | 

Hue and cry for A Tone. upon the ſtatute of Y/inton, ſuppoſing that he wy 
r robbed of eighty pounds in money, and of a cloak, and diven 
verdi& that t&e Other things; and the hue and cry was made, &c. and that the int 
—_ ow bitants not anſwered him, &c. | 

+ . Upon not guilt pleaded, it was found, gudd quoad captionem ap- 
Ju. avi tationem et Poltarionem infra ſcript. eighty W that the 4. 
money, and were guilty, and aſſeſſes damages to _— pounds, et quead run 
= , a= to infra ſcript. not guilty ; and judgment for the plaintiff for ſo much 
3 gas was found for him, and that the defendants int in miſericordii; ad 
Poſt. 350. 557. 48 to the reſidue, that the plaintiff nil capiat per breve et fit in mie 
2. Saund. 379. cordid. 

Error being brought, was affigned, Becauſe the verdict wsil 
given; for the hundred cannot be guilty de captione, &c. ; but the 
are to be found guilty for not taking the thieves, or not anſwering ti 
ſaid money, &c. » | | 


Sed non allocatur; for they may be found guilty according to ti 
declaration for ſo much as was proved whereof the plaintiff ws 
robbed : and although the plaintiff had put into the declaratm 
divers things of which peradventure he could not prove that he u 
robbed, yet for ſo much as he proved it is well enough; and the find 
ing that they are guilty of the caption, &c. is as much as to lay i 
the olaintiff” was robbed of ſo much, and that they had not made i 


amends, 


On a * non-fea- SECONDLY, For that the judgment ought to have been againſt 
« ſance” the defendants, quod capiantur (a), becauſe the action ſuppoſeth r 
Judgment ſhall they did it in contempt, &c.—Sed non allecatur ; for that is only i 


be « * Jl | x 
4 OI? mal f:ſance, but not in a non feſance, and therefore the judgment! 


Poſt. 631. be, in miſericordid; and the plaintiff is well amerced for his falſe pn 
Ante, 224- ſecution. Wherefore the judgment was affirmed. 
4. Com. Dig. ; | ; . 
179. 8 (a) By 5. & 6. Will. and Mary, c. 12. court of king's bench they w_— 
in treſpaſs, ejed ment, afſault, or falſe im- notice of any fine or cpi It 1 0 
priſor ment, no fine or capiatur fro fine if judgment be for the mo—_—_ 
ſhall be charged; but the plaintiff, in ſa- it is conſidered that the plaintir 2 
tisfaction of it, ſhall have 6s. 8d on the pledges be / nominally) amerce® 7. 
judgment, which ſhall be allowed him in falſe ſuit, and that the , | 
colts, 4 Com. Dig. 174. and therefore in die, 3. Bl. Cem. 395. 1 % 
judgments in the common pleas, they en- f. Mod. 285. 
ter that the fine is remitted ; and in the | \ 


[ch 


— 


0 


Trinity Term, 12. Jac. 1. In B. R. 3 R 
Jeffery Cobb againſt Sir John Heydon. 3 


RROR of a judgment in the common pleas, in treſpaſs of aſ- 1a afault and 
Gult and battery againſt Jeffery Cobb T homas Walpole, Frox- battery, if thers 
e Oelet, and four others, where. the then plaintiif declared ** — de- 
4K ſererally, with a ſimul cum againſt the others; in which actions piead — I 
Frizmere Cacket pleaded de fon aſſault demeſne, and the iſſue found and one makes 
xi" him; and damages aſſeſſed to two hundred pounds. Thomas default, the jury 
Ji ajpal pleaded not guilty, and found againſt him by another Jury to =p 333 
fifty pounds, and judgment given againff him, and colts aſſe ed eee 8 
ally to twenty-five pounds. Afterwards judgment was given all, although a 
ink Teffery Ou upon a non ſum informatus, and a writ of enquiry writ of enquiry 


* damages awarded; and the return being vicecomes non miſit breve, . — on 


D 


Wa he aidfadgment was entered, that it appeared to the Court, that in Ante, 118. 

ſen ton for this battery damages were found by verdict againſt ano- Poſt. 385. 

I or of the defendants to two hundred pounds; that the plaintiff rr. Co 5 b. 
hould recover againſt the ſaid Cobb for damages to two hundred Cro. Car. 243. 

r. wounds, and twenty-five pounds for coſts. Pp Hab. 66. 

ant Whereupon error was brought, Becauſe the damages being found r. Leon. 14x. 

2 inſt one, ought not to conclude the other defendants ; eſpecially : Com. Dig. 

he writ of enquiry of damages being awarded ought to be — 2 


nd after divers motions in the common pleas, where the ſaid judg- 
nent was given, and eſpecially entered by direction of the Court, it 
25 here affirmed, - 2 
Coke, Chief Fuſtice, delivered the reaſons thereof: Becauſe the 
it is entire, and the defendants are all charged with one battery, 
though the declarations are ſeveral ; and the declarations being with 
ſimul cum, &c. ſhew that they are joint treſpaſſers, and therefore 
he damages given againſt the one ſhall ſerve and may be taken againſt 
he other; and if the damages be too great, any of the defendants 
ay have an attaint, although he be not the ſame party againſt whom 
e verdict was found. Vide 44. Edw. 3. pl. 7. 26. Hen. 6. 
Enqueſt,” 16. = 


EM” 


2 


Michaelmas Term, 
t 2. Jac. 1. In the King's Bench. 
Sir Edward Coke, Knt. Chief Juſtice. | 
Sir John Croke, Kt. | 
Sir John Doderidge, Kt. vu, 
Sir Robert Houghton, Nit. ; 2k 


Sir Francis Bacon, Knt.. Attorney General. 
Sir Henry Yelverton, Kut. Solicitor General. 


Carr 7. | Memorandum. 9.7 4 
A | MIS Term theſe were made ſerjeants, viz. Georg: Wille and 
— Milliam Towſe, of the Inner Temple j Franc Mor and 

rancis Harvey, of the Middle Temple; Henry Finch, Thomas Chen- 
berlain, and Thomas Athoe, of _ s Inn; Leonard Bowtry, Jain 
Moor, Fohn Chibon, and Thomas Richardſon, of Lincoln's Inn, 


Cart 2. Goldſmith againſt Lady Platt, Executrix of Sir Hugh Platt, 


bring a writof F againſt her, and judgment accordingly ; and now ſhe brings 

—_———— Cf cc 

kim as execator, It was moved that ſhe ſhould not have a ſuperſedeas to ſtay the ex 

he ſhall not find ecution without ſpecial ſureties to pay the condemnation, if the judg- 

* "ring g ment ſhould be affirmed; for the 3. Fac. 1. c. 8. is general, “ that 
inte, c9. 220. in all actions of debt upon a bill or obligation recovered, &c. ex- 


Ante, 59. 229. 
| ths; — - c ecution ſhould not be ſtayed, &c.” 


59- Tux Cour reſolved, that this caſe was out of the ſtatute; for 
Latt, Rep 2» although it is general, yet it is. to be intended to mean ſuch caſes 
| Yelv. 53. where it is againſt the _ himſelf upon his obligation, or where the 
4 Mod. 245, judgment is general againſt the executors ; but where the judgment 
2 is ſpecial, the execution ſhall be of the goods of the teſtator, and da- 
2 mages only de bonis propriis - and it is not reaſonable (nor the intent 
L4. Ray. gh how of the law it ſhould be otherwiſe), that the party ſhould be enforced 
4 Bac. Ab, 673. to find ſureties ta pay the entire condemnati.m with his own goods,— 
And according to this difference, 

Coke, Chief Fuftice, (aid, it had been ruled in the common plezs 

when he was there. | | | 
Manx, the Secondary, ſaid, that the precedents of this court, ever 
fince the ſtatute was made, were, that a ſuperſedeas had been a- 
lowed upon a writ of error brought by the executor or admi- 
niſtrator. 


* 


See 13. Car. 2. c. 2. and 16. and 17. Car. 3 8. 

Worts againſt Clyſton. 

The plaintiffin TYROHIBITION by the plaintiff in the ſpiritual court to ſay 
the 2 P own ſuit; for that he ſuing for tithes in the county of 1 
a probibition e by virtue of a leaſe made by the vicar of To/tes for three years, 

to ſlay his own ſuit, Ante, 270 346. 2. Bulſt. 283. Litt Rep. 20. defendant 


Casr 3. 


len ant claimed to be diſcharged of the tithes by a former leaſe Wonrs 

and compoſition by ep ad ad CTT row. 
Tut Cour held, that the plaintiff himſelf might have a prohibi- | 

tion to ſtay the ſuit 3 for they are not to meddle with the trial of 

leaſes or real contracts, although they have juriſdiction of the original 

cauſe, viz. for tithes ; for the leaſe is in the realty, and it is not 

merely accidental : et non refert, although the plaintiff in the ſpiritual 

court brings this prohibition to ſtay his own ſuit; for if this court 

th knowledge by any means that the ſpiritual court meddles with 

temporal trials, they ought to grant a prohibition. Vide 1. Richard 


3 N 4 


Powle againſt Godfrey. C44. 
Eaſter Term, 10. Jac. 1. Roll 628. | | | 

CTION UPON THE CASE; for that Sir Daniel Dun, offi- An action on 
Ac in the court of audience, in a caſe of appeal betwixt the the caſe lies 
d Pawle and one Robert Coleman, had — the cauſe, and e 1 
condemned the plaintiff in four pounds ten ſhillings for coſts legi- court Pa 5 
tim: aſſeſſed, and had moniſhed it to be paid at Candlemas follow - turning one 
ng; and upon the 21ſt November 1612, had awarded proceſs of —_—_— | 
monition to warn him to pay it upon the ſaid Candlemas-day upon n. _—_ my 
rain of excommunication, which upon the 1ioth of December, excommunica - 
10. Jac, 1, was delivered to the defendant, being an officer of the tion follows; 


"> ©. -* 


T M3 


therefore brought this ation. The defendant pleaded that he mo- — 
niſhed him the 17th September, 1610, and ſo miſtakes both the month Moor, 835. 
ud year, . . Cro. Car. 297. 
lt was thereupon demurred : and now the defendant ſhewed that *r — 
a adion on the caſe lieth not; becauſe this being a ſpiritual proceſs, March 16. 
4+ 


2 court temporal cannot puniſh the falſehood in the execution 2 Bullt. 264. 
terecf 1. Com, Dig, 


65. 
but ALL THE CouRT held, it was well enough; for he is 5.Com.Dig. ). 
tteredy to have temporal loſs (viz. to be thereby diſabled to proſe- 


1 ſuits), and put to much expences, and therefore the ac- 
on lies, 


SECONDLY, It was objected, that the declaration was not good, 
cauſe it as not ſhewn in what cauſe the ſuit of appeal was, ſo as 
de Court might know whether they have juriſdiction thereof; for it 
day de ina cauſe whereof they have not any juriſdiction, and then it 
4 am non judice ; and ſo there cannot be any loſs by reaſon there- 


KFA N N 


8 


— 
RY 


2 
* * 


Tanprv, It was objected that it doth not a , that Doctor 

1 before whom the monition was returned, and who award- 

ne excommunication) had authority. = | 

But ALL THE Court held, that, notwithſtanding theſe excep- | 
* the declaration was good; for theſe ſpiritual juriſdictions 

1 2 need not be ſhewn at large, eſpecially as this caſe 

ber it is but an inducement to the n, the wrong and falſe 

| return 


Michaelmas Term, ra. Jae. 1. In BR 351 


* 


352 WVlichaelmas Term, 12. Jac. 1. In B. R. 


rer return being the ground thereof ; and particular] fi, that de 
— taxation of the coſts and ſentence were lawful, particular 
r.  ceedings need not be expreſſed; wherefore it was adjudged for ur 
| plaintiff, _ | | , . 

Pues 5. ; 355 Maxfield's Caſe. 
Eafter Term, 11. Fac. 1. Roll 47. | 
The licence to ETER MAXFIELD was indicted, that he, being a convide4 
recuſant, departed above five miles from his abode in Walftnd 

under the bond, in the county of Stafford, againſt the ſtatute, c. 
and ſcalsof fr The defendant pleaded, that he informed Ralph Snead, ali 
juſtices, | by the Bagnal, and two other juſtices of the peace of the ma Staff 
E. (the faid Walter Bagnal being a deputy lieutenant there), that he hat 
of the county, urgent occaſions to go to London about buſineſs concerning his eſtate, 
and ſhew the and made oath before them that it was true; whereupon they, by 
particular cauſe. writing under their ſeals, gave licence to him to go to London, or to 
— —5 : other places, as his buſineſs required, for fix months, by virtue 

1. Roll. Rep. whereof he went; and ſo juſtifies. ; 


_ R It was thereupon demurred, FiRsT, Becauſe the ſtatute of 3. Jar 
— 2 c I. . 8. is, that four juſtices of peace, with the aſſent of a licute- 


.. nant in writing, or one of the deputy lieutenants of the ſaid county, 
3- Bac. Ab. 783. in writing, may give licence; for it ought to be by four juſtices be- 
| ſides the deputy lieutenant. | | un 
And ALL THE CouURT were of that opinion; for the ſtatute ap- a 
pointing preciſely the number of the juſtices of peace with the aſſent 
of, &c. it ought. to be exactly purſued, and it is not ſufficient that 
a deputy lieutenant be one of the four; his aflent alſo ought to be 

by itſelf without the other four. | 


SECONDLY, The licence is not good, becauſe it is not pleaded to 
be under their hands, and it is not ſufficient to plead it to be under 
their ſeals ; alſo the licence ought to ſhew the particular cauſe of the 
licence, and not in ſuch general manner for urgent cauſes. —Where- 
fore rule was given, that if cauſe were not ſhewn, judgment ſhould move 


be entered for the king. 


Cain 6.1 Stains againſt Wild. S % 
; Michaelmas Term, 12. Fac. 1. Roll 15 5. Norfolk, * 
222 EBT upon an obligation of twenty pounds, dated 29th Jah 
Ward 2 


10. Fac. 1. conditioned for the performance of the arbitr- 
aſl the — ment of Jobn Havers and Jobn Baylie of all ſuits, controverſies, 
teaward and demands between them, “ ſo as the ſame award of d upon 
made, it is void; « the premiſes be made mou to be delivered to the ſaid partics 

e 


— « under their hands and ſeals fore the Feaſt of St. Bartholameu, 


the time of the © &c.“ | p F, 
ſubmi@on. The defendant pleaded, quid nullum fecerunt arbitrium. 

Poſt. 448. 578. * 1 * * F/ rl 

640 664. The plaintiff ſhews, that they, accepto onere arbitrand! « cn 


c. ſup. præmiſ. poſtea, ſcilicet 8. Aug. ann. pred. made their arbitra- 
1 ub. _ 1 re and Heals, * Jupar præmiſ. mut d 
1. Roll. Ab. 242. formd ſequent. viz. that Thomas Stains ſhould have and nv) 
3 288. ſuch a horſe which was in controverſy betwixt them, 11 | 
Moor, 885, Wild the defendant ſhould pay to him three pounds before A 
10 Co 133. a. Cro, Eliz. 858. 861. Cro. Car, 207, Hob. 291. 2. Show. 406. co. Lut. $24 

1. Salk. 94. | : cham 


Michaelmas Term, 12. Jac. 1. In B. R. — "on 
towards his charges ; and they ſhould releaſe the one to the 1. Bac. Abr. 
n_ matters whatſoever betwixt the ſaid time and St. Michael; 39» 140. 
1nd alledgeth the breach for non-payment of the ſaid three pounds. =» 
Whereupon it was demurred: and it was moved, that it was not 
;o00d arbitrament, becauſe the arbitrament, being made upon the 
500 of Auguft to releaſe all actions, extends to more than they had au- 
thority to arbitrate. , | | * RES 
And although it was faid, being pleaded, that they made the arbi- An award mall 
nament de et ſuper 2 it is intended that there was not any be intended 
eaſe of action ariſing betwixt the 29th July and the 5th of Auguſt, uten fllt 
unleſs it were ſhewn on the other part. | To ' contrary ap- 
gad non allacatur; for the words being general, unleſs the plaintiff 3 5 
helps it with an averment that there were no more cauſes betwixt why = ay. 
tiem, it is nat good; and then the releaſe appointed being void, there Hutt. a9 
W i nothing arbitrated for the defendant's benefit. Wherefore it was 3. Lev. 188. 


1. Sid. 65. 
ajudged for the defendant, t.Ter.Rep.645, 


e „ oc Da 


Wats againſt King. Cat 7. 
RESPASS, for entering into his houſe and cloſe at Grendon. 


The defendant juſti fies; for that a capias utlagatum was If iſſue be joined 
awarded againſt one Skelling, directed to the ſheriff of Somerſet, who #5 to part, and 
made his warrant to the defendant to execute it; and becauſe it was 2 * 
the common voice and fame that Selling was at the plaintiff's houſe, the pleading, 
he went in a foot-path through the ſaid cloſe to the faid houſe, and and a verdid is 
aſked licence of the plaintiff to enter into his houſe to ſearch for the found on this 
bd Sling, and the plaintiff licenſed him; whereupon he entered ir for the 
A ſearched for him; and not finding him, returned the fame way, mall have judg- 


kc, ment. | 


Theplaintiff traverſeth, that he did not enter by licence; and py 250. 
tereupon iſſue was joined; and found for the plaintiff: and now xx. Cs. 6. b. 


novedin arreſt of judgment, 2. Leon. 194. 


FiRsT, That there is not any replication for the cloſe, nor any ages * 

ue joined thereupon, and ſo all is diſcontinued, But Coke and — — 

he other Juſtices held, that judgment ſhall be given for that part Ld. Raym. 3 39. 

Wich is found; and the diſcontinuance for the other is aided by the — — 3.4121. 
; | ; 24. 


latute 32, Hen. 8. c. 30. 12. Mod. 542. 


SECONDLY, It was moved that it was a miſ- trial; for John TY hite- 3. Ter Rep. 151. 
lad of IV/hitehead was retu rned, and John Whitehead of M hitehill Amendment. 
Fs ſworn, —Sed non allocatur; for the altcration of the name of the — + + OM 
Wis not material. A elt. 457. 654. 
| F 1. Dig.; 23 
Bee 21. Jac, I, c. 13. d 1. Ter. Rep. 7 fg. 


S DS SB 7 © 


r Edward Muſgrave againſt Wharton, Adminiſtrator of Cas: 8. 
Thomas Muſgrave. 4 


NI 


et 

1 row FACIAS upon a judgment againſt the inteſtate of two in an Rican 

= > udred pounds. The defendant pleaded plent adminiſtravit ; againſt an admi · 
y/ * zainſt him: and it was now — in arreſt of judg- afator. the 


veni e foctas 
is not bad, ale 


7 8 ty gue him adeplaifirater, Ante, 135. Hob. 4. Yelv. 218, Dougl, 4. ie. 3. Term 


"0. Jae. | A2 Frigsr; 


5 ſeme ſound, is tringas; but in the names of the jurors returned it was Pauſenby who 
not i 


; of the 
© tarmue all mat- tiff, the defendant hath benefit thereby; for by the payment di. 
"tens difcloſedto {aid ſum he ſhall be quit againſt the plaintiff of all treſ es, and it i 


| The recordor A THRD EXCEPTION, Becauſe the rift prius roll 2 the 70 
e) 


— 
= 


= uche dun, Term, 12: Jac. 7. in . 


Sir EDwar FiRsT, That the writ of venire facias was not good, becauſe it 
 Mos6xAvE 4d triandum exitum inter ED. —— militem, et Tuonan 
Wü zen. WHARTON, and he was not named adminiſtrator” of Theme: 
© grave, and there might be another action and trial between them in 
their proper right. — Sed non allocatur; for it ſhall not be intended, 
unleſs it be alledged, that there be other actions depending between 
A varianceof0 A SECOND EXCEPTION was, Becauſe a juror upon the venire 2 
on 2 dias was returned Chriſtopher Pouſanby, and ſo was named in the 40. 
t material. was ſworn, ſo another name than was returned. Sed non. allbcatur; 
_ for it is not another name, the difference being only in the ſurname; 
* and there is very ſmall difference in the ſound, eſpecially in that coun- 
Boufl. 194. try, where the ſounding is many times of 4 for 6, or « for o; and 
1. Ter. Rep. 235. therefore it is not any material variance. | 


niſe prius may be trial was, is, that challenge being made to the ſheriff after iſſue; and ub 

amended by the confeſſed, the venire facias was awarded to the coroner ; but the rel Gl 
8 "_—_e *.. of niſi prius was, that the venire facias was awarded to the ſheriff, and 1 

Ante, 158. 164 the di/*ringas was awarded to the ſheriff, and thereupon the trial had; Nt 


304. which cannot be, the venir- fucias being awarded to the coroners,— tice 
Poſt. 396. 457 But IT WAS HELD, for that this roll of the 2% privs is a miſpriſion, 
* Abr. and ought to be warranted by the record (although in truth ghe roll 
201, 203. Was not entered at the time of the record of niſi prius made, and at 
c. Bro. 133. the time of the trial, but is a record after made), that it ſhould be 
J. Co 42. amended; and it was ordered to be amended, and judgment given for 
the plaintift. | 


278. 
Prac. Reg. 20. Hard. 321. 1. Salk, 50, Cowp. 407. 425. Dougl. 376. 730 746. 1 Ter. Rep. 731, 
Cat 9. Ormelade again/t Coke. | T 


Eaſter Term, 12. Fac. 1. Roll 399. 


| 3 EBT for ten pounds; for that the plaintiff and defendant, 

Where a ſub= D 8 Auguſt, 10. Fac. 1. ſubmitted themſelves to the arbitrz- ud 
— 8 ment of "Fames Clerk and Jobn Doughton, of all treſpaſſes, duties, and 
une, che arbi· demands; and that they the ſame day and year arbitrated and order- WWW: 
trators are not ed, de et oper præmiſſis, modo et formd ſequente, v1z. that the pu 
obliged to de- defendant ſhould pay to the plaintiff, in ſatisfaction of all te. WW... 
r * paſſes and injuries done to the plaintiff by the defendant before the Ter 
but their award (aid day of ſubmiſſion, ſo much, &c. and for non-payment bring 
of ſome wil be the action. | | 7 

— 2 — gf Io this declaration the defendant demurred, pretending that the 
unnoticed. But arbitrament was void; for it is arbitrated all on the one part, viz. that 
when the ſab- he ſhall give a ſum of money to the plaintiff, and that the plaintiff is 
2 a not to do any thing to him. | 

an award be But after argument it was adjudged for the plaintiff; for wheres 
made of all con- jt was awarded, that the defendant thould pay ten pounds to the plain 


— hn Fog tiff, in ſatisfaction of all treſpaſſes made by the defendant to the plan- 


them. a good bar againſt him. 
Ant, 200. ü 15 N r 
Polt. 448. 8. Co. 98. Hob. 49. Cro. Eliz. 839. Dyer, 1 t. Roll Abr. £57. 1- Ad 


i 
* 


* , i \ : 


although it was objected, that it appears not there yas an end OnMELAaDE 4 
N and demands between them, according to the ſaid — | 


übmilion, becauſe it is not appointed that the one ſhould re:. 
kee to the other all treſpaſſes and demands, yet THE CourT con- g. Med. 232. 
ceived it to be well enough; for it is not intended that the arbitra- * 1024. 
tors had any intelligence given to them that the defendant had any — 2 Rep. 
cauſe of action againſt the plaintiff, but only that the treſpaſſes were 5 
ſolely made by the defendant, and the cauſe of action given only to | 
theplaintiff; and if it were otherwiſe, it ſhould have been ſhewn on 
de defendant's part; nor is it to be intended, unleſs it be ſnewn. 
cock, Chief Juſtice, ſaid, where the ſubmiſſion is of all actions, 

es, and demands between them, and not with a condition * ſ½% 
« that it de made upon the premiſes, &c.” if they make an award 
of part, and not of all matters betwixt them, although they have 
knowledge of other matters which they did not arbitrate, yet it is 
wol enough for that part whereof they made their award: but if the 
{bmiſſion had been conditional, it had been otherwiſe, for there they 
ght to make the arbitrament of all matters whereof they had notice 
tren them, otherwiſe it is void in all; and ſo, he ſaid, he had known 
to be adjudged, Wherefore, by the opinion of Cok R, Chief Fuſ- 
% Croke, and DODERIDGE, it was Fj for the plaintiff, bl 
HovGHTON heſitante. 8. Co. 98. 7. Hen. 6. pl. 40. 20. Hen. | 
6 fl. 14. 22. Hen. 6. pl. 34. 


e 


— wc. 2 


— 1 —— — 


&X K — 


Higgens againſt Totherden. | 4 io. 


Michaelmas Term, . Jac. 1. Roll 626, Gal * 


EBT upon an obligation, wherein he demands thirty pounds. — & bond f 
The defendant demands oyer of the obligation, which was ary libris - 
* NOVFRINT UNIVERSI per præſentes, me JOHAN. TOTHERDEN Ante, 309. 


* tener1 et firmiter obligari in trigintate libris, Ce.“ \- Poſt. 603, 607, 
This being entered in hæc verba, the defendant demurred in law; 2. Roll. Ab. 147. 
tr it was objected, that trigintate is not any word, nor hath any ſenſe, Go : 4 "©: 
ud therefore the obligation is void. * l n 
3d non allicatur ; for although there be an addition of two letters, 
ii but a ſurpluſage, and ſhall not make the bond void; and it was 


— 
* 


p udved ep. for the plaintiff: and error being brought in 

he 3 _—_— er, without any argument the judgment was this 

g TO 5 

ho Weald and his Wife againſt Peaſe. Carr 11, 
hat \ CTION ON THE CASE. The declaration ſlated, That EP If huſband 
7 ne defendant, being vicar of the pariſh where they inhabited, and wife may 


* and maliciouſly in ſuch a court of the ordinary preſented join in nn 
ey made hay upon the Sunday; whereupon they were cited 


ion for a ma- 


*. * rd, Lc. After not guilty pleaded, the verdict was found for er ry poſes 
iu a pleintiffs. f 5 — JE 


as moved in arreſt of judgment, that the action lies not for the Co. Eli. 553. 
laad wife, for their vexation is ſeveral; at leaſt wiſe the wife Id 5 
. | 1050. 1 = 


v.nve damages for the vexation to her huſband. Salk 1x9 


| Ii Mod. 265. 2. Stta. 094. 
A a 2 SecoxnDLY, 4 


- 
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N., It an ation SECONDLY, That for this preſentment in courſe of law, and aG 
lies for a falſe jn the fpiritual court, this tempotal action lies not. 8 


preſentment in 


the ſpiritual THE CouRrT doubted upon thefe reaſons and exceptions, whe. 


court? ther the action were maintainable ; and therefore it was ad; 
Ante, 134. 351. ed. 


Cro. Car. 291. 3. Com. Dig. 164. | 

Cask 13. Ripley againſt Lee and his Wife. 
* JECTMENT. After verdict for the plaintiff, it was mov. 
axainR ud E ed, that the huſband was dead ſince the nifi 0 and wn 


— 1 * i. * 


and wife, if the the day in banco. The queſtion was, Whether the bill ſhould 
_ 8 in all, or ſhould ſtand againſt the wife? And becauſe it is in — 
fore the diy a Of an action of treſpaſs, and the wife is charged for her own fad, it 


bank, yet judg- was adjudged, that the action continued againſt the wife, and 


ſhall be j 
. — Judgment ſhould be entered againſt her ſole, becauſe the huſband w f 
the wife, 


Ante, 19. Cro. Car, 50g. 232, Mes, 469. Hob. 129, 1 Roll.Rep.14. 2. Stra. 1063. 4. Bu, 
Ab. 40. Run. Eject. 237. 


P 

Cave 13. Elizabeth Slymbridge's Caſe. 6 

If a priſoner in JP LIZABETH SLYMBRIDGE, upon a ſpecial ſupplicevit at 
execution be in of the chancery, was committed to priſon for want of ſureties; ut 


1 and upon ſuggeſtion to the Court that ſte had been impriſoned for di 
with child and vers weeks, and was big with child, and would be in danger of death 
ready to lie-in, if ſhe ſhould not be enlarged, 

* Coke, Chief Juſtice, ſaid, that they at their diſcretion might let 
may admit her her to bail upon common or mean bail, to prevent the peril of death 
ro bail. to her or her infant. And he produced a precedent in 34. Edu. 3 
= 338 pl. . where one being in execution for debt, was diſcharged be- 
Bullt. U. cauſe he had been long in priſon and decrepit, and ſo old and ſtricken 
Palm 338. in years that he could not long continne ; and theſe reaſons entered 
2. Burr. 1099. upon the roll: and another precedent in Eaſter Term, 40. Edu. 3. 
2. Burr. 1363. in Cornubid, where a wiſe brought an appeal againſt twelve who were 
> Hawk P. C. acquitted, and upon enquiry of damages it was found that ſhe fuel 
175, 176. it maliciouſly; and being committed to priſon for their damages, . 
10. Mod. 334. terwards, upon ſuggeſtion that ſhe was big with child, and near bet 
. defiverance, ſhe was releaſed upon bail. And he ſaid that both tht 


f A 2 in the Treaſury (a). 5 | 
as h theſe cafes are recited as ex- the record of the laſt caſe is ſtated at li 
- traordinary inſtances, Co. Lit. 289. a. and 12 Co. 326. 
Cave 14. Metcalf againſt Wood. 
A welt af anna RROR of a judgment in account, after the firſt judgment, qu; 


will not lie up- computet, and before the ſecond judgment. The queltion Wa 


on a judgment Whether a writ of error lies before the ſecond judgment? 
ou0d computet 


in an aQionof And zr WAS RESOLVED, that in this caſe it lay not; for ti 
' account. - - firſt judgment is no other than an award, and no final judge 
2 1% 1. went, until he hath accounted before anditors 3 and the du 
11. Co. 2 of any of the parties before the ſecond judgment ſhall a! 
413. - the writ, and- the plaintiff may be nonſuited before the ke 10 
3.Ro ab 75042cond judgmerit; and this firſt judgment dota not determine 


* 


2. Bulſt. 00 


/ 


- * * : "y 


% 
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.-inal z and a writ of error lies not, except in ſpecial caſes, hy 1h 4 
where the original is not determined. = 54g 


Wood. 
x ſaid, that he had ſeen a precedent in the 8. Hen. 8. | - 
Los ho exizent being awarded in an appeal, a writ of error was Rey. 


drought maintenant; for he by the exigent awarded in caſe of felony, — * 
breite all his goods maintenant : wherefore, foraſmuch as he was 
xt preſent loſs and prejudice, he ſhould have a writ of error pre- 


ſently. 


Peplow againſt Rowley. Cart 16. 
RROR of a judgment in Saloh. The error aſſigned was, For A cuſtom in an 
that in an 1— 9 the caſe there tried the defendant was inferior court t 
gned, and had day peur efſoyne, et querens habuit eund. diem; at — 1 — 
2 being demanded appeared not, but made Riad. default is 


ide given by the Court, diz. ſuch a day; at which day the parties _ law. 
wpeared, 4s judgment was given againſt the defendant per nihil nn 

dat; ſo the plea was utterly diſcontinued, becauſe when the de- , 

fendant made default no day can be given to him when he was out of Style, 124. 328, 
court : and the allegation that it was ee ym conſuetudinent 329. | 
cannot help it ; for no cuſtom can help that which is againſt common * 331. 

hu, and an apparent diſcontinuance. Wherefore the judgment was Com ISS. , 


19. 
rrerſed. a | 3. Ter. Rep. 27, 


Lovet qgainſt Fawkner. _ | Care 16. 


CTION ON THE CASE for a malicious proſecution ; for An action fora 
that he at the general gaol-delivery for the county of Mar- malicious pro- 
i, held at Vorwick 6th Aug uff, B. Fac. 1. before Sis PETER renten for 
WARBERTON, one of the Juſtices of the common pleas, and SIR ſhew that the 
HOMAS FOSTER, another, of the Juſtices of the common pleas, plaintiff was in- 
utices of the peace, necnon ad eons Rhee audiendum et termi- died hefore a 
uu dſſignat. the defendant falſo et malitigſe ſme ulld vera et legiti- = ha 
cauſa procured the plaintiff to be indicted; that he wilfully, lo- Ante, 38. 

vlly, and traitoroufly endeavoured and practiſed to perſuade and ck. do. 

draw the defendant, being a ſubject of the king, from his obedi- 2. Bulſt. 270. 
nce, to the Romiſb religion, againſt the force of the ſtatute, &c. and Cro. Elia. 199. 
wriſoned and detained him, until at the ſame gaol- delivery before the 8 _—_ 

ud Juſtices he was debito modo et ſecundum leger, c. acquietatus ; 1. 8d. 1 * cog 


judgment was given upon a nibil dicit. 1. Hawk, P. C. 


A writ of enquiry of damages being awarded, fifty-five pounds da- Bon of | | 
ges were found and returned, 5 15 Lrer hay 43a. 


k was now moved in arreſt of judgment, that the declaration was 
good, becauſe that it is of an indictment at a gaol- delivery before, 
j and he doth not ſhew that they were Juſtices ad gaolam delibe- 
ns ofignati.—And although it be ſhewn that they were Juſtices of 
Xe, and of oyer and terminer, and were in truth Juſtices of aſſiſe, 
«  gaol-delivery; yet becauſe it was not ſhewn that they were 
ices ad gaola deliberanda, in whoſe right the indictment is taken, 
u Coba r held that the declaration was not good. = 


But 


— 


358 Michaelmas Term, 12. Jac. 1. In B. R. 
An adion will But Coke, Chief Fuſtice, ſaid, that he conceived that for another 


| — whos - cauſe the action lay not; for no conſpiracy, nor action upon the cak 
for high treaſon. in nature of a conſpiracy 5 Lieth for the procuring one to be indicted 
Sed quere? Vide of treaſon; for every man is bound to diſcover treaſon, and ought nd 
_ x Roll. to conceal it for the leaſt time, becauſe it is againſt the ſtate of the 
Abr. 113. commonwealth, which every one is in duty to maintain: and treaſon 
| Cro. Car. 15. is ſecret, and lieth in the heart of man; and every one is- bound to 
2. Bulſt. 271. diſcloſe ſuch matters as tend thereto : and it being dangerous for any 
9. Co. SS. man to conceal any thing which may tend to treaſon, therefore the 
_ Jones, 9, procuring one to be indicted concerning it is no cauſe of conſpiracy; 
Latch. 79. . ; piracy ; 
for although an action upon the caſe hath been maintained for pro- 
curing one to be indicted of felony, * ſuch an action was never 
brought for procuring one to be indicted of treaſon : wherefore they 
would well adviſe whether ſuch an action would lie. Whereupon the 

judgment was ſtayed. 

| NoTa. No judgment ever was given. 


Car 17. Middleton's Caſe. 
| Trinity Term, 12. Fac. 1. Roll 15. 
.- Inoutlawry TVRROR by Middleton and others to reverſe an outlawry. The 


——— Finsr ERROR aſſigned was, Becauſe the capiat was awarded 
be, ae 24. againſt five, namely, againſt three men and two women, and fo was 
| guiz comparuit. the exigent : the return was, quod ad quartum comitatum, &c. nn 
2 Rell Ab. 802. Perle runt; and he doth not ſay nec eorum aliguis comparuit Au 
 2:Roll Rep. 490. this was held to be a manifeſt error. 

Cro. Eliz. 50. 3. Mod 90. 3. Bac. Ab. 751, 652. 772. : 

The retuen to IHE SECOND ERROR, Becauſe the exigent is returned, we jr 
the exigent muſt iudicium coronator um utlagati ſunt; and he doth not ſhew that there i 
be by the coro- any coroner, or his name. — But THE CouRT doubted thereof; 


ner, & for all the exigents in London are fo returned, where the mayor i 
Poſt. 35 f. L 
Co. Lit. 288. Coroner, 


Dyer, 3 17. Cro. Eliz. 648. Palm. 43. 3. Bac. Abr. 768. 

Outlawry a- TRE THIRD ERROR, Becauſe it was returned utlagati exijtun, 
gainſt women here for the women it ought to have been waiviatæ exilunt— 
muſt de 9x34 Wherefore the out] erſed. 


tnt. 1. Roll. Rep. 407. 1. Roll. Abr 804. 3.Bac. Ab 751. 


| Carr18, '- Goodman againſt William Knight. 
£ Trinity Term, II. Fac. 1. Noll | 
If in a covenant OVENANT. The declaration ſtated, That the defendant an 


the name of a one Arnes Knight by ſuch an indenture bargained, ſold, infoof 
perſon nota ed, and confirmed to the plaintiff lands in fee in J/entmore, xf 


yy — CITING, that Robert Knight by his will in writing deviſed thoſe lands 


words intro- to him in fee, and that the ſaid Milliam Knight covenanted with d 
duced which are plaintiff that he and the ſaid Agnes tunc habuerunt virtute pred 
3 -_ ultime voluntatis plenam poteſtatem bonum jus et legitiman autharits 
on omitting the fem, to alien and ſell the ſaid lands to the plaintiff in fee; and 


name of that ſigneth the breach, that Robert Knight died ſeiſed of the ſaid lun 


. the and made not any will; whereby the lands deſcended to J 


words, is good. Dougl. 5. 667. | Knigl 


W 


— 


Knight his heir, who entered, and expelled e for which | Goopman 

be brought this action. The defendant demanded ꝙer of the inden- 3 

ture, which was entered in hec verba.. | | ED | 
The defendant thereupon. demurred generally; and the cauſe was, 

For that the declaration varies from the indenture, viz, becauſe the 

covenant is in this manner: © And the ſaid William Knight and The- 

« mas Knight” (whereas Thomas was not party to the jndenture, nor 

enſealed the ſame) © do covenant for them and their heirs to and with 

« the ſaid Thomas Goodman, that they the ſaid William Knight and 

« ne now have, his heirs and we by force and virtue of the 

« ſaid will do own full power, good right, and lawful authority to 

« alien, &c.“ 15 8 | 17 85 | 
For this variance betwixt the covenant mentioned in the decla-, 

ation and this indenture ſhewn, RICHARDSON, Sexjeant, moved, 

that the declaration was not good: for the covenant (as it is in 

the indenture) is void and inſenſible, whereof no benefit can be 


taken, | 

But ALL THE CouRT held, that the declaration was good; for the 
addition of Thomas Knight in the covenant is idle, he being no party 
to the indenture ; and for this cauſe the omiſſion of him in the decla- 
ration is as it ought to be: alſo, the words of the covenant, «his . 
« heirs and aſſigns by force, &c. do own, &c.” being inſenſible, 
the partyin the declaration omitting and reciting the covenant in that 
waich w-as ſenſible, and laying the breach therein, is good enough; 
and he needed not ſhew that which was inſenſible. Wherefore it was 
adjudged for the plaintiff. | | | 


pr Whiſtler again Lee. | Ct 19. 
ei 8 : ; | : | 
7, RROR of a judgment in an action upon the cafe in Abingdon | | 
„ 0 court. The error aſſigned was, That the ſaid court is menti- 1 _— 


oned to be held there before the mayor, ſecundum conſuetudinem burgt, an inferior court 
6 tempore cujus contrarium memoria, &c. ; and it doth not appear that be, that it was 


there was any ſuch cuſtom there to hold pleas. : — _ 


Upon this error aſſigned it was deinurred in law; for it is againſt mayor, it can- 
tie record to aſſign ſuch matters for error, it being pleaded there, yo be aſligned 
0 ha - 33 e. or error that 
nd judgment given againſt bim: and if it be true that there be no there is no ſuch 
ſuch cuſtom, then the proceedings are coram non judice, and he is not cuſtom. | 
preved thereby; but he may have falſe impriſonment if he be arreſted Ante, 11. 244. 
by virtue of ſuch a judgment, or other actions, if his goods be im- © Sar. 568. 
peached ther eby. N ; . 5C. 2. Bulft, 


Tus wnolk Cour was of that opinion, and this aſſignment be- ay 1. Roll 
directly againſt the ; ; | SM ee 
ng directly again record is not receivable. Wherefore rule was Rep. 53 
ven to affirm the judgment. 27 Bag. Ab. 219. 
| 2 3 Cowp. 19. 
Halſey againſt Carpenter. | | Cart 20, 
Trinity Term, 12. Jac, 1. Roll 1006. „„ | 
8 upon an 1 K * conditioned for the payment of A plea of per- 
chirty pounds to H. F. J. S. and 4. S. tam cito as they ſhould formagce of a 
dame to the age of twenty-one years. The defendant pleads, that N Vu pay 
pad thoſe ſums tam citò as they came of age: andit bs hav there- thirty. pounds 


Goy'd : ' tam cits they 
its = wo muſt ſhew when they came of age, and when the payment was made. Ante, 
' "». 393-034 | 
upon 
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— 


18 Michaelmas Term, 12. Jace 1. In B K. 
— upon demurred, becauſe it is not ſhewn when he cameof age, 2nd 


'the certain time of payment. 2 2 
And for this cauſe ALL THz Cour held the plea to be ill: fo 

Co. Lit. 393- although it be a good plea regularly to the condition of a bond to pur. 

Bendl. 65 ſue the words * the condition, and to ſhew the performance; 


CanreanTer. 


2 . — Cokx ſaid, there was another rule, that he ought 9 plead 2 F 
267. + tainty the time and place, and manner of the performance of the con. 60 
Skin. 33. dition, ſo as a certain iſſue may be taken, otherwiſe it is not good 
cn 16-9 wherefore, becauſe he did not plead here in certainty, it was hudg. - 
Salk. 498. ed for the plaintiff. —And between the fame partjes in another action ti 
La. Ray. 697. of debt upon an obligation, the condition being for performance of ki 
665.1140 legacies in ſuch a will, he pleading performance generally, and not 
e. Ab. 93. ſhewing the will, nor what the legacies were, it was adjudged fo | 
| theplaintiff, | ; 2x20 | 1 
| Carr 21. Sir Henry Rolls again Boulting and Roberts, 15 
If a perſon juſ- RESPASS, for entering into his cloſe, averics depaſcends, and f 
tifies treſpaſs as chaſing the plaintiff's beaſts in the ſame cloſe. 5 
Cane ches The defendant pleads to all, except the entering intd the cloſe wit it» 
| the leaſe muſt two horſes and chaſing the beaſts there, not guilty; and as to the en- bro 
be ſhewn. try and chaſing he pleads, that one Richard 5 was parſon of L.. that 
Ante, 70. 394. marſh, within which pariſh this cloſe lies; and that he by writing un. ti 
3 _ der his hand and ſeal, dated ſuch a day and year, let the tithes & the (hal 
Dyer, 29. b. 25). faid cloſe to Sir Robert Oſborn for three years; whereupon they as his 0 2 


Co. Lit. 226. a. ſervants entered the faid cloſe with their horſes, et molliter chaſed the 
2.Lill.Reg.202. ſaid cattle in the ſaid cloſe, to ſee what tithes were due for them, 


8 — b Ab. 112. 7/4 eft eadem tranſgreſſio. | 


Salk. 499. It was hereupon demurred, Firſt, Becauſe he juſtifies by virtue 
a leaſe for years of tithes, and ſhews not the deed of the leaſe : 
although he juſtifies but as a ſervant, yet coming in by title and in 
privity, he ought to ſhew it as well as the maſter; and cannot plead 
the entry into another's ſoil without making good title thereto, which 
ought to be by the ſhewing of the leaſe, 


Tux wHol ts CouRT was of that opinion, that inaſmuch as he had 
not pleaded by © deed here ſhewn, &c. that the plea was ill. 


The leſſeeof Another reaſon alledged againſt the plea was, Becauſe they cannot 
_— 3 juſtify their riding upon the land, nor chaſing the cattle up and down, 
2 fe ey * to ſee what tithes were due; for there were other means to come to 
what tithes are the knowledge thereof, —T es CourT did not thereto deliver an 
cue. rere. opinion; but upon the firſt exception the plea was adjudged to be 


Doug! 747- and judgment given for the plaintiff, 


ca 23. Barret again/# Winchcomb. 


An often „ JOAN BARRET, adminiſtratrix of John Barret, brings alc 

tam lies — upon the caſe, tam pro rege quam pro ſeipſa, againſt Bennet Mine 

a ſheriff far an comb, ſheriff of Oxford; for that ſhe ſued a writ of debt 

ci. 1 7 out of the chancery againſt one Juxon, and thereupon had a 

AN. rut nodlbe ſhewn who granted the letters, or that it was in reterdationem teftamenti. Ante, 

1 4. Poſt. 333. 46. 620. 8. C. 1. Roll. Rep. 78. 5. Co. 88.a, Hob. 38. a 
| 6 


/ 
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n and exigent, and he was outlawed 3 and ſhe ſued a capias wtlg- Cro. Eliz, 877, 
Tun, directed to the defendant, who by virtue thereof arreſted che 2. Com. Dig: 
110 Jurm, and afterwards ſuffered him to go at large; wherefore ſhe 1 Hauk. p. & 
brought this action. | 1 | : ihe: 378. | 
Aſter verdi& for the plaintiff, it was moved in arreſt of judgment, Peere Wins. 

Fixsr, That an action upon the caſe lies not for the king and party, + oo 1 


for the damages are only to the party.— Sed non allacatur; for in re- 2. Term Rep, 
gyrd the cap1as utlagatum is for the king, and the king is to have be- 26. 

refit thereby, although the party is alſo to have benefit, yet the ac- 

tion lies for the wrong done to the king and party in the name of the 


- 


king and party. 5 5 : 

SeconDLY, Tux CouRT held, that this action lies without ſhew- 
ing who committed the adminiſtration, or that he had authority to 
commit adminiſtration | 
TairDLY, That it was well enough, although it is not ſaid it was 
in retardationem tęſtamenti. Wherefore it was adjudged for the plaintiff. 


oF 


And in another caſe betwixt the ſame parties (where the plaintiff An adminiftrs. | 
was nonſuited in another action brought before upon the ſame matter) trix ſhal} not 
it was ruled, that the defendant ſhould not have coſts, becauſe ſhe ene tho 
brought the action as adminiſtratrix; and although it be not ſhewn d. 
that the debt was dus to the teſtator, yet when the brings it in the Ante, 229. 
itinet, it ſhall be intended ſhe brought it in his right, and then ſhe l 
ſhall not pay coſts upon nonſuit, for that is out of — ſtatute 8. liz. _ —_ — 
© Bs | Car. 29. 


WW | 
Strange, 871. 2. Com. Dig. 353. Sayer's Colts, 94. Dougl.i46. 263, 


Moyle again/? Ewer. Care 23. 
Michaelmas Term, 10. Fac. 1. Roll 171. 


D upon the ſtatute of 2. Edi. 6. c. 13. and demands one in debt on the 
hundred and fixty-five pounds. For that whereas by the 2. L 6:c.13. 
ſtatute made 2. Edw. 6. c. 13. it is provided, &c. (recitin; the bo. 1 24 
cauſe in the ſtatute concerning the ſetting forth of tithes, &c.); — value is 
ad whereas the plaintiff 30 September, 6. Fac. 1. was proprietor the gf: of the 
« the tectory of Caversfield, and of all tithes within the ſaid pa- action; nd 
nb; and whereas the defendant, 1 September, 5. Fac. 1. was poſ- — 
ſed of divers years to come of three hundred acres of land plaintifrr alt, 
mthin the ſaid pariſh, whereof one hundred and thirty acres were be alledged by 
ſown p - 3 4 
with wheat, one hundred and twenty acres were ſown with way of recital, 
ey, forty acres with peaſe, and ten with oats ; and whereas all a. * 
ithes were uſually paid in ſpecie for thoſe lands for forty years be- 2 
ke the faid ſtatute; and whereas the defendant the vid 30 Sep- Co Lit. 303 
ater, 6. Jac. 1. fic inde poſſeſſionatus exiſtens, all the grain adtunc Plow 128. - 
(ent, upon the faid did mow and cut down, and all the Cro. Eliz. 33. 
_ inde provenient, apud Caversfield did take and carry away, with- 4. p | 
ſetting forth of tithes, and without agreement with the plaintiff, _—_ = 
"ic preprietarius of the ſaid rectory: et dicit 3 that the tithe Salk. 636. 5 
corn in the year of 6. Fac. 1. ſo taken and carried away, was 2. Hawk P. C. 
OG hfty-five pounds; and the treble value was one hundred de 
 ixty-five pounds, per quod acts acerevit to the plaintiff to demand 63 5. : 
. hundred and ſucty- five pounds aforeſaid ; notwithſtanding the 2. Bulſt. 228, 
| e el ref him the faid one hundred and ſixty-five OS 5 : 
; cit ſectam. | a 
ae defendant, prozglands that it is not of fuch value, for n 
the plaintiff himſelf ſowed the corn, being poſſeſſed of 
h the 


3 lichaelmas Term, 18. Jat. 1. In B. R. 


Mertz the ſaid land for divers years yet to come; and 5 9 6. 
Fer, fold the corn to the defendant; whetefore he took 75 ) Pak I, 
ke - that he was poſſeſſed from the time, &c. OLI Fthaverſcd 


It was thereupon demurred ; and adjudged for the. plaintiff 
he ſhould recover one bundred and ae pounds, 2 had * 
clared. | e e | 
Andnow a writ of error was brought, andthe errors aſſigned 
| that the declaration was not good,. e 2 8 
Co. Lit 303, Fs r, Becauſe all the matter of the declaration and the offence 
Plows.65. is by way of recital; and the offence is not alledged by matter in 64 
Ame, 318. 328. that he carried away the corn, and that the tithes were not- ſet forth 
ed non allocatur; for it is ſufficiently alledged, as well as if it had 
been by expreſs charge, that the action is brought for non-payment 
of the treble value, and the other is but- to ſhew the cauſe how it 
became due. | Gs 


Yelv. 127. and fynonima, and of the 
| 1 . not materil. 
2- Hawk. P. C. 353. | 7 ot 
THIRDLY, For that he faith, that he was proprietor, but he doth 
2. Edw.6. not ſhew how, nor any title.—Sed non allocatur ; for it is but a con- 


c. 13. need not veyance to the action. 

ſhew any title, : | ; 

Ante, 318 $. Com. Dig. 226. 2. Lev. 1. Ante, 68. Poſt. 437. 1. Vent. 136. 2. Bulle. 67, 
Adechration FoOURTHLyY, Becauſe it is not ſhewn by whom the corn was ſown, 
for notſetring — Sed non allacatur; for non refert by whom it was ſown, the defen- 
; — dant being owner at the time of the reaping : and although the 
on, i declaration bes, that 1 September, 5; Fac. 1. he was poſſells! «i 
by whom the lands ſown with corn, that 30 September, 6. Fac. 1. he thereof 
corn was fown. being fo poſſeſſed, mowed and cut down, which being 2 year and 


ante, 324 month after, cannot be well intended; yet being poſſible, the deci 


7 1164 = WM ration is good enough. : e | 
| In debt for not, F1ETHLY, For that there is not any time alledged of the caption tr 
' ſettingouttithes or aſportation.— But THE CourT conceived, the declaration being ber 
ns pon that he 30 September, 6. Fac. I. ſic inde po f of the faid lang it be 
hey were le. meffuit gramum predifum, it is to be intended, that he reaped it be Ter 
vered. ſame day; and the declaration being, ac totum granum inde proven ffſe 
Ante, 41. 235. cepit et aſportavit, although he doth not ſay adtunc et ibidem, Jet u tiere 
Poſt. 44 3. coupled with the former time by the word ac, and hath reference to d teme 
1K AT 3 former time. | | | | bu 


And they ſaid, that if any one will buy corn 2 of the proprt 
CO po etor of a rectory, if he hath not ſpecial words to diſcharge % 
liable cs pay ought to pay tithes; and the carrying away of ſuch corn without t- 
tithes ting out the tithes, is an offence: within the ſtatute. Wherefore de 
7. Brownl, 34: judgment was affirmed, that he ſhould recover the treble value, 25 0 


2 Bait. 184. had declared. c 
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Co dner againſt Dalby. 
© Hilary Term, 8. Fac. 1. Noll 979. 
n an obligation, conditioned to fave himſelf harmleſs 
= ſoch a bail E ſuch an action. The defendant pleaded, 
ad libert et abſolut? exoneravit him of the ſaid bail : and it was 
Weesen demurred, becauſe he doth not ſnew how he diſcharged 
him,—And without argument IT WAS ADJUDGED for the plaintiff : 
for always when one pleads. a diſcharge, and that he ſaved him 
hamleſs, he ought to ſhew how, that the Court might adjudge 
f, | | ; | 
wy Hob. 13. 296. March. 200. Stra. 681. Cro, Eliz. 916. 4. Bac. Ab, 92. 
Bac. Abr. 548. in notit. 8 3 ee Sls a 
But he may plead generally ( non damnficat.” without ſhewing 
how, becauſe he pleads in the negative, and the other ought to ſhew 
damnification. Wherefore it was adjudged accordingly for the 
plaintiff, | 2 


Beſton againſt Buller. b 


QCIRE FACIAS againſt the defendant, being bail in Tarmouth, in 
an action of debt; for that the principal did got render his body 
iter judgment, nor pay the condemnation. | 


The defendant pleaded, that after the firſt action broũ ght, and bail 


found, the cauſe was removed by habeas corpus, and bail here accept- 


353 
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On a condition 
to indemnify, a 
plea * qudd exo 
neravit is not 
without 
ewing how. 
Ante, 165. 


Poſt. 634: 50 . 


Moor, 85 7. 


2. Cy 4. 2. 
Lut. 428. 


2. Co. 4. 


5. Mod. 244. 
I. Bac. Ahr. 


548. 


Cast 25. 


If a cauſe be re- 
moved by hab. 


e _ of an 
inferior court, 
and bail filed, 
yet il it, be re- 
manded the 


ed; and afterwards the caufe was remanded by procedends, and then /ame Term, the 


judgment given againſt the principal: ſo it was pretended, that by 
removal of the cauſe the old bail was. diſcharged. 


It was thereupon demurred, and now argued at the bar, that the 
old bail was diſcharged by the record removed; and although the re- 
cord be remanded, yet that cannot revive the bail which is determin- 
ed; and for this purpoſe were cited 32. Hen. 8. Bro. © Mainpriſe,” 
«6, and 31. Hen. 8. Bro. Procedend. 13. If a man find bail in 
Linden upon an arreſt, and the cauſe be removed by habeas corpus 
into the king's bench, and afterwards remanded by procedendo, the 
dal is diſmiſſed, and ſhall never be revived. | 


But ALL THE CovRT held, that the bail is in this caſe chargeable ; 
for when the record is remanded by procedendo, it is as if it never had 


bail taken in the 
inferior court 
are not diſ- 
charged. 

203. 
LO Moor, 


S. C. 1. Roll. 


wan - 
55 2. Bulſt. 


286. 6 
Skin, 244. 488. 


2. Show. 42. 
I. Will. 277. 
3. Burr. 1461. ; 


been removed, and there is no record of the removal thereof; but, if - 


ide removed, and bail filed in this Court, and afterwards in another 


Term it is remanded, then it is otherwiſe; for there the Court is poſ= _ 
of the cauſe, and remained fo for a Term, and a record made 


biercof:; but if it had been remanded the ſame Term tht it had been 
removed, it had been otherwiſe ; for- there is no record is made 


dereof, and ſo Brook is to be intended. Wherefore it was adjudged 


br the plaintiff, 


* 


* 
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Sir Robert Houghton, Kt. t 
Sir Francis Bacon, Knt. Attorney General. 
Sir Henry Yelverton, Knt. Solicitor General. 


Casr 1. 


ö 

| | 

| Thomas Hyat's Caſe. | ; 

A {tion HOMAS HYAT prayed a prohibition to the conſiſtory court 
on ave : of London; for that he was ſued there by his wife, to be ſepa- t 
—7 toy rated from him propter ſævitiam; and ſentence was there given againſt t 


the allowance him, that his wife ſhould live from him, and that he ſhould allow her 

* _ five 22 and + vary weekly, 3 the huſband offered re- 

Fer. 314, conciliation, and deſired cohabitation proffered caution to uſe 
— 8 ; 2 

But it was denied by THE CovurrT to grant a prohibition, be- 

cauſe the Court of the ordinary is the proper court for allowance of 


— and may take order for ſeparation or divorce if ſhe be cruelly | 
1 | | | 
Cams Warren againſt Smith. 10 
The 18. EA. e. KE, Chie ice, ſaid, upon the argument in this caſe, which a 
T4. does not was EE a leaſe by 1 to queen Elizabeth, | a | 
— yg that it was adjudged in 30. Eliz. in Bawd's Caſe, that where an in- yea 
zriſesfroma fant, or huſband and wife make a conveyance to the queen by bargan An 
diſability in the and ſale, it is not aided by the ſtatute of 18. Eliz. c. 14. for that ads and 
8 66 only in caſes where there is imperfection in the conveyance, and not ſerv 
12 * 77» where there is a diſability in the perſon who makes the conveyance : for 
1. $alk. 163. but where tenant in tail makes a conveyance by deed, that is aided dy the 
the ſtatute; for he may make a conveyance by fine. p n 
——_ Sir Henry Bellaſis again? Hanford. ws 
Where a defen- CTION FOR WORDS. Theplaintiff had judgment in M- eight 
dant is nenſuited chaelmas Term, 10. Fac. 1. and ne proceſs of execution wa found 
for not proſe= ſyed out in the year following: but afterward, viz. 27 Noventer jud 
— enemy 11. Fac. 1. Hanford brought a writ of error, returnable in the ex. | F 
went — chequer chamber, The record being removed, the plaintiff prayed time 
him, he may bea day to aſſign errors, and at the time appointed did not aſſign a", tore v 
charged in ec. but was nonſuited for not proſecuting, the record remanded bi- catur, 
coffe without ther in the 12. Fac. 1 : bre 
a ftire facias, : v Apen Ks 3 g : 
| = the year This Term, Hanford being impriſoned for other cauſes, it tion; 
1 was moved that he ſhould be in execution for this cauſe— ud it 
ent And although the year and day were paſſed after the jude- Mable 
8 Cor. Roll. ment, ſo as the plaintiff was put to his ſcire facias to _ * 45 
WII 7 1 


| Rep. 104. 133. tion, yet foraſmuch as the defendant had brought a 
| 2. Rell. Abr. ror, MANN, the Prothonotary, ſaid, that he himſelf had thered 
. 6 renewed the record ; and the record being remanded, the plaint 
gee Nickel v. Cun, 2. Burr. 660. Yelv. ) 4. Leon. 197. 5. Co. 88. Co. Lit. 290. Canh.33% 
Mod. 14. 288, 7- Mod. 64. Salk, 600. Ld. Raym. 806, 4. Bac. Abr. 413. (hal 


* 
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gal have execution without a ſcire facias, and ſo all the recedents Briiane 
rant it —Wherefore, upon his report that the courſe of the court 11 ; 
ns ſo rule was entered that he ſhould be in execution without a | 


. | Cast 4. 
Chamberlain again/# Ewer. 

OVENANT. After - judgment in this court, and the record The bill on the 
removed by writ of error, and the error affigned for variance — bow — 
detween the bill upon the file and the declaration, viz. that in the paper.book 

declaration it was, that one ſuch, after the death of tenant pur autre from which it 
vie, © primò intravit et fic fuit occupant, which was the ſubſtance of 2 8 
the declaration, but in the bill upon the file theſe words “prime p — = 

« jntravitꝰ were omitted; and after the defendant in the exche- | 
quer chamber had pleaded in nullo eft erratum, it was moved there 2. Roll. Ab. 151. 
that the bill ſhould be amended ; for the Paper-book, by which . Rep 378. | 


the bill was ingroſſed, had theſe words in it —And THE COURT Fietley, 142 
been them in the paper-book) gave rule that they ſhould be 2 Mod. 316. 


; Stra. 1 39. 734. 
Ld. Ray. 1441. 2. Term Rep. 783. 
Syvedale againſt Sir Edward Lenthal. Ce, . 
In the Exchequer | 
NFORMATION for the king and himſelf; ſuppoſing that the ES 


defendant, after the end of the ſecond ſeſſions of parliament 2 ram for three 
tolden 5th November, 3. Fac. 1. and before the 31ſt October, . year: penalties 
Jac. I. was a recuſant papiſt, convicted in due form of law according on the 3. Js. . 
w the ſtatute 3. Fac. I. c. 4. and after his conviction, and for two wy, ron | 
years before the 31ſt October, 9. Fac. 1. at the pariſh of Saint Dun- — wake 
an in the Weſt, in the county of Middleſex, ſeipſum confirmavit, crament after 
ad came to church, and there continued during the time of divine <vPformity is 
ſervice, according to the ſtatute z notwithſtanding the defendant yu 4 — = 
for three years next after the 31ſt Ociober, 9. Fac. had not received neither the time 
the Sacrament of the Lord's — &c. in the ſaid church, where of conviction. 
he uſually inhabited during the ſaid time, nor in any other place, = . 
but had made default contra formam flatuti ; wherefore he demanded had nor the 
vanſt him ſixty pounds for every year; in toto, one hundred and magiſtrate be- 
100 pounds. The defendant pleaded not guilty; and it was fore whom he 
found againſt him: and, after verdict, it was moved in arreſt of 2 71 
ps (a). | | | Ante, Lag. | 
FIRST, That the information was uncertain, becauſe no certain Pait. 375. 610. 
ime of the conviRtion is ſhewn, nor how, nor in what court, nor be- Dougl. 115. 
ſue whom, ſo as the party cannot have anſwer thereto, —Sed non alle- 683. 

aur, —For TANFIELD, Chief Baron, ſaid, that it might peradventure 

ve been a good exception, if he had demurred upon the informa- 

den; but now that he hath pleaded not guilty, all this is admitted, 

— va it is only to be given in evidence; and the matter in fact is only 

= whether he hath received the ſacrament : as in debt upon an 

on ation, if no place be ſhewn, that is not good; but if the other 

releaſe, the exception to the declaration is ſaves, - 


3 


(a) Vide Ray. 434- 455, 


A SECOND 
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An infermatbn & SECOND EXCEPTION was taken, Becauſe it is not ſhewn when, 
- againſta papiſt or before whom, he conformed himſelf. —S:d non allacatur: for be. 
ber hot receiving ing for two years before 31ſt Octaber, 9. Fac. I. it is ſufficient to 
the facrament entitle the king to the penalty; and the conformity by coming and 


— — continuing at chureh in time of divine ſervice is ſufficient, without 


when, or be- being before the ordinary. ; 
fore whom he conformed. . | | 


: THriRDBLyY, For that the informer demands the penalty for three 
al tam brought years; Whereas by the ſtatute of 31. Eliz. c. 5. ſ. 5. no informer 
after che year, is can demand a penalty on a penal ftatute but by information exhi- 
bad for the in- | bited within a year after the offence, —But THE Cour held it 
. _ to be well enough for the king, although it was not good as to the 
— informer. | | | 
Moor, 58. Cro- Car 331. Daliſon, 60. Show. 353. 2. Hawk. P. C. 386. 2 BI. Rep. 793. 
HY | See 18 Eliz. c. 5. and 21. Jac, I. c. 4- x 


Ca 6. . Ward againſt Ayre. | 
1 a perſon vo- FJ RESPASS of aſſault and battery, et quod cumulum pecuniæ, con- 
luntarily mix taining five marks, cepit, Oc. $5 


Bis own Moe The caſe was, The plaintiff and defendant being at play, the 

— plaintiff thruſt his Howes leis the defendant's heap inn ul i and 

other ſhall have the defendant kept it all; whereupon (they ftriving for the money) 
the whole. plaintiff brought this action. | 

THE WHOLE COURT were of opinion, in regard the plaintiff 

own money cannot be known, and this his intermeddling is his 

own 2&, and hjs own wrong, that by the law he ſhall loſe all; for, if 

Moor, 20. it were otherwiſe, a man might then be made to be a treſpaſſer again 

8 his will, by the taking of his own goods; therefore to avoid that in. 

wa ant. 33 convenience, the law will juſtify the defendant's detaining of all: and 

ſo it is of an heap of corn voluntarily intermingled with another 

man's. Whereupon the rule of the Court was, quod guerens nibil ca- 


prat per billam. 5 
Caze 7. Frances again Ley, et & contra. 
In the Star Chamber. | 
A man may I the hearing of all the proofs upon both bills, THE Cour fe. 
preſcribe for the ſolved five things. 


= — ng ar Fist, That if an inhabitant and his anceſtors only have uſes 
aiſleof a church, time Whereof, &c. to repair an aiſle in a church, and to fit there 


it che family with his family to hear divine fervice, and to bury there, this makes 
have uſed to the aiſle proper and peculiar to his houſe, and he cannot be dif- 
PR. 605. laced nor interrupted by the parſon, churchwarden, or ordinz!! 

himſelf; but the conſtant fitting and burying there without uſing 
Hob. 69. to repair it, doth not gain any peculiar property or pre-eminenc: 


_ _ 283 therdin: andif the aiſle hath been uſed to be repaired at the charge 
8 Hen.» pl. 12. Of all the pariſh in common, the ordinary may then from time to 
Godb 200 time appoint whom he pleaſeth to ſit there, notwithſtanding any uſage 


2. Bulſt. 150. to the contrary. | 
2. Inſt. 202. | =D" 
Noy, 133. 1. Sid. 89. 361, 1. Lev. 71. 2. Lev. 141. 2, Salk. 167. 4. Mod. 283. l. Vs 


: 28. | 
I. Term Rep. 4 SECONDLY, 


7 — hon $7 
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&conDLY, That it is not · lawful. for any to break or deface any 2 ow legal- 
ſuper?itious pictures in any window in any church or aiſle, but the ff £ go 
ordinary only; and if any one do ſo without licence from the ordi- in a church- 

he ſhall be bound to his good behaviour, as was done in window. 


Pride Caſe by Sin CHRISTOPHER WRAY, late Chief Fuftice of dam 379. 
be kings bene k 00g. 


TaiRDLY, That coats of arms placed in any window, or mo- The heir ſhall 

nument in the church or church-yard,. cannot be beaten down or de- have anaQion 

faced by the parſon, ordinary, church-wardens, of any other; and for 5 

if they be, the heir by deſcent, intereſted in the coat, may have an CR ens” 

ation upon the caſe, as 9. Edw. 4. pl. 14. Sir William Witche's Co. Lit. 18. b. 

(aſe was cited to that purpoſe, and Gravenor's Caſe, and a caſe be- Moor, 878, 

wixt Corbyn and Pymble: for the heir is inheritable to arms as to 44 grudge : 
HEIRLOOMS, 30. Edu. 3. pl. 2. 39. Edw. 3. pl. 14. 3 


2. Bulft. 151. 12. Co. 104. 3 Bac. Ab. 24. 


FouRTHLY, That neither the ordinary himſelf nor the church- The foil and 
wardens can grant licence of —— to any within the church, but freehold of the 
te parſon only; becauſe the. ſoil and freehold of the church is only in , and 

tie parſon, and in none other. | 4 N — — a 


ay; and he alone can liccaſe burials in the church. Noy, 104. 2. Roll. Ab 337. 1. Wilk 15. 
1 Wil 28. 1. Vent 274. 2. Bulſt. 15 f. 1. Term Rep. 430. n 


FirraLy, When any is aſſaulted or beaten in a church or church- geit. defence na 
rd, it is not lawful for him to return or give back any blows in his juſtification-in 
ban defence, as he may elſewaere in other places. See the ſtatute of battery ina 
Liu. 6, c. 4. the penalty for drawing a weapon in a church or — 
cburch-yard. | | | | Cro. Elz. 655. 


753 
6 Med. 172. 3. Bac Ab, 314. See 4. Bac. Ab 259. 1 Hawk. P. C. $3. 271. 


» 
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p | — — mm ¼́ 


c i. Ford against Hoſkins. 
855 Eaſter Term, 12. Fac. 1. Roll . 


AnaQion onthe 


ion ont! CTION ON THE CASE againft the defendant, L *. 
Jr yer of the manor of Beamin/ter, in the county of Dorſet. 
— Ford was copyholder for life of the faid manor (where the cy; 


- refuſing to ad- tom of the manor is, that a copyholder for life may nominate his 
mit a oy Cont ſucceſſor to have it for life, and that ſuch a perſon nominated ſhould 
—— compound with the lord for his fine; and if he could not compound 

ation to then he ſhould give ſuch a fine as the —_—— the manor ſhould 2. 

court of ſeſs, and ſhould be admitted, and hold for his life); and 124 
chancery. fact, that his father nominated him his ſucceſſor ta have for lite, and 
8. C. 2. Bult. died; that he tendered for his compoſition, and could not be accept- 
336. ed; whereupon the homage aſſeſſed a fine of forty ſhillings, which he 
S. c x, Roll. tendered to pay, and the defendant would not accept thereof, norad- 
Ab. 108. mit him, whereby he loſt the benefit thereof, nor could ſell it; and 
— ag thereupon he brought the action. The defendant pleaded not guilty; 
274. and it was found againſt him. 


Co. Lit. 59, 60. > 
x. Roll, Rep, It was now moved in arreſt of judgment, that this action lies not; 


125. 195. for although it hath been alledged that this cuſtom pretended is good 
CR — yet foraſmuch as he who is ſo nominated hath not jus ad rem nt juin 

tie until admittance, and a copyholder, in the eye of the law, l 
x. Bl. Rep. 61. but tenant at the lord's will, if the lord will not hold count 
E Wil. 283. he hath no remedy to compel him to admit him, but by order 
Comp.377- f chancery, as 4. G. 28, b. JWotwic's Caſe. 32. How b 1 
396. * Þ L. fol. 5 2 980 


197 8 Tux Cour held, that the action lay not, for he hath my 
intereſt therein : and it would be infinite if every copper 1 
upon pretence of refuſal, ſhould have an action, for then X. 
at his peril ought to admit z which would be miſchievous: * 
never was any action brought before theſe times againſt a wy 
2 manor for non-admittance; but always the remedy 3g? * 
lard was only in chancery: wherefore there is not any - 


| _ * 
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neallowance to ſuch framed.aRtions,. newly deviſed. It yras chere- fer, 
pretend for the defendant. Yide 14. Ein g. pl. 246. N. B. 47. rs. 


; that action on the caſe lies againſt an archdeacon for not induct- 1. Roll . 
** | = 8 


Lyſter again The Wardens of the Hoſpital of cf 2, 
| . | Ravenſworth. INE, bobs” | 
of a judgment ina formedon in the common pleas—— A variance by 

mw 3 writ 4 « Prærcipe Gardianis, SO — be- 
w five magyſtro hoſpital, &c.” The award of the writ of view is, „ n es, 
« quid faciat viſum @ardiano, precepteri, &c. ;” fo in the ſingular „g dee, is a- 2 
under, where it ſhould be“ Gardianis, &c.;” and the return of mendable. 
the writ was, ( Habere fect viſum Gardiano, ſo not well returned. Ante, 306. 
$-dnm allocatur; for it is but a miſpriſion; and it is prædicto Gar- 


Comp. 10% & 
fans, and ſo amendable. 3 3 


Dougl 114. 135. 1. Term Rep. 783. 
S£conDLY, Becauſe it appears by the record, that upon the In error, if the. 

t cape firſt awarded the miſe is, © quid petens gratis remittit de- * — cer 

« fatam;” and the tenant appeared, and pleaded to the iſſue; but ue pucke 4, | 
upon a writ of diminution, the record certified, and upon the ſhall not be fal- 
kaut the entry is, © that the demandant - ſhould recover Fin ; fified by a cer- 

nd then the proceedings after are error. — But THE CovrT 222 
Jed, that inaſmuch as it was a good and perfect record firſt certifi- Act, 2 7x. 
d, it ſhall never afterwards be falſified by a certificate upon the po. 446. 
minution'; for that is to amend a record, and to aid it, and to k 


we affirmation thereof; but it never ſhall be, to certify 2 Son- 8 


7 ' thing, to make it 111, 72 * "SN Salk. 256. 263. N 

a IId. Ray. 1122. 1156. 1398. 1441. Cromp. Prac. 364. | 
TaizDLy, Becauſe the writ and all the proceedings are for an A mitfeſaxe * 
uſe within the county of the city of Vork; and being at ifſue upon e Jed | 
he writ, the poſtea is certified, © pgſtea tali die et loco, before BaroN 5 4.6 N * 
ALTHAM and BARON BROMLEY, Fuftitiarits domini regis ad erratum 
Mar in comitat. Eborum (interlining civitatis), the default is Oro. Eliz. 147. 
recorded, that it was without warrant.” After, in nullb off errg- £4 Ray. 183. 
n pleaded and entered, it was moved, that it ſhould be amended (). pun, 273% | 


. k well . Barnes, 9, / 
Andit was amended by order; for it is but a misfeaſance of the Dougl. 139. 


rc, which may well be amended after in null eff erratum pleaded. 1. Term Rep. 
oh "hereupon the judgment was affirmed. . 783. 
E | (a) Sep 5. Geo. 1,c 13. 
urt, 


Simon Muſcot again/? Ballet. OY a Camry, 
Hilary Term, 9. Fac. 1. Roll Huntingdon. £7, 


OVENANT for that the defendant by indenture demiſed to Toa covenant 
the 22 a meſſuage and certain land at Clerkermuell; in the chat he was | 
bunty o 


any Midleſex for ſi ears; and covenants, that he was ſeiſed is fee, a 
" lawfully ſeiled in 2 3 indefealible eſtate; et dicit in Nay _ 
- | that at the time of making the indenture he was not law- he was arr id 


J ſeiſed in fee, and ſo be had not performed the ſaid cove- is fer, is 

ts, Ke. F | l. 
the plea of 

Paſt. 668. 682.—2 Roll. Rep. 66 $2. 


Nun. 14 C Car 176. 1. Mod. $33. 292.Shep. Touch. 167. Cowp. 478, 


% will e it. Ante: 125. 265. 
n to in. 9. Co. 60 m. 125. 265. 304. 


Qs. Jac, © Bb The 


, 


— oO 10 


— 


=: Faſter Term, 13. Jac. 1. In B. R. 
meer The defendant pleaded non off faftum; and it was found again; 
| W 420 rs ne wont : why he FA hin 
It was moved in arreſt of judgment, That the declaration 
good, becauſe the breach is too — not ſhewing that a 
was ſeiſed; nor any cauſe why the defendant was not ſeiſed. 
© Sed non allocatur. Becauſe, as the covenant is general, ſo te 
0 breach may be aſſigned generally; eſpecially as this caſe is, where the 
= defendant hath made the declaration good by pleading non ef faltum; 
ſo he allows of the breach, if it had been his deed. Whereforeit we 
adjudged for the plaintiff, Fide 9. Co, 60. Salmon U, Bradſhaw, 47. 


div. 3. bl. 3 1 
„„ | f 
Ge A. Shepherd again? Edwards. n 

| 1 Hilary Term, 11. Fac. 1. Roll | for 

A promiſe to RROR of a judgment in Exon, before the mayor and bali a 


— — 1 | there. The error aſſigned was, Becauſe that Edward; the 
with an aver- [Plaintiff declared, that he being a profeſſor of phyſic and ſurgery, and 
ment gyid ne- ſo having been for divers years, and the defendant being troubled 
8 K r N is with a diſeaſe called a FisTULA, and in danger of his life by reaſonof 
"3:4 Y *- that diſeaſe; the defendant, 26 March, 1603, in conſideration that 
Ante, 263, the plaintiff, at the cefendant's requeſt, would with his beſt ſkill ap 
Poſt. 619. ply wholefome medicines for the curing the defendant of his diſeal, 
Gro. Elis 140. „ee nun operand et-tonfilium ſuum daret et impenderet to the ſaid deſen 
On. 2 dant in ed parte, aſſumed and promiſed to pay to him, upon requeſ, 
1. Roll. Abr. 3o. © ſucha ſum of money as the plaintiff for his labour and counſel in a 
Hardr, 3. ( circa curationem morbi prædicti mereret; and alledges in fact, that 
1. Lev. 3. 88. the plaintiff, the ſaid 26th March, 1603, et diverſis aliis diebus a t. 
| cibus betwixt the faid 26th of March and the laſt of February fol 
| lowing, according to his beſt ſkill,” cauſed to be applied divers med- 
eines for the cure of the ſaid diſeaſe, nec non operam et eonſiliumſ 
per idem tempus in ed parte dedit to the defendant; and that the de- 
fendant, as well by the means of the ſaid medicines as by the labour 
and counſel of the plaintiff, was, by the ſaid laſt of February, 160z 
well cured of the ſaid diſeaſe and made whole; and he faith in fat, 
'— that © he well deſerved an hundred pounds for his labour and counk 
©. beſtowed about his curing of the ſaid diſeaſe; and that the detens 
dant, although he had been required, had not paid the (aid hunde 
pounds; nor any part thereof. The defendant pleaded non anf 
and it was found againſt him, and thereupon the plaintiff had jut 
ment; although it was objected, © that guantum mererd” | 
inſufficient and uncertain. | 4 


Fatter Term, 13. Jac. 1. In 8. C. 3% 


Pynchyn againſt Harris. : Carts. 
t In the Exchequer. 


OTE. Upon evidence in an information by Sir Edward Pyn- , ....; 

chyn againſt Doctor Harris, upon the ſtatute of 32. 22 8. — — 2 

c 9, for buying an advowſon of Thomas de Banck, who had not both parſon and 

been in poſſeſſion, &c. a queſtion was made, If the incumbent of a Patron, of the 

duch purchaſe the advowſon thereof in fee, the adyowſon-being held ir aft Herten. 

in beige, and deviſeth that his executor ſhall preſent after his deceaſe, and of the ink. 

and deviſeth the inheritance to another in fee, whether this be a e to 

pol deviſe of the next avoidance ? becauſe that inſtantly by his another in fee, 
, when his will hould take effect, the church is void; ſo a thing C Ln. 538 

# ation, and not deviſeable.—But it was held to be good enough; 386. : 

forthe law is ſo, that all ſhall be good, according to the intent of the 3- Bulſt. 36. 


1 1 1. Roll. Rep.a io. 

|; ap] . - a OR I. Atk:619, g 
* | Powel on Dev. 225. Cowp. 94. 
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Carr 1. 


A juſtification 
in aſſault and 


battery by vir- 
tue of a ſheriff's 


warrant, need 
not ſhew the 
warrant. 


8 C. 1. Roll. 
Rep. 221 
10. Co 92. 


Cro. Car. 447. 


Dyer, 29. 


G. Lic. 126. 


If a deſendant 


joſtify treſpaſs 


as ſhcriff, 
muſt traverſe 
all places ex- 
cept his own 
county. 

. Ante, 45 · 
Co. Lit. 283. 


4. Bac. Ab. 79. 


Cast 2. 


A grant to 4. 


% pabendum to 


. him and his 


wife for their 


lives ſucceſtve,” 


con veys a re- 


mainder to the 


wife. 
Poſt. 564. 


8 | a | | \ ; ; 
Trinity Term, 
13. Jac. 1. In the King's Bench: 
Sir Edward Coke, Knt. Chief Juſtice. 


Sir John Croke, Nut. | a 
Sir John Doderidge, Kut. Juſtices. 
Sir Robert Houghton, Kit. 

Sir Francis Bacon, Nut. Attorney General. 
Sir Henry Velverton, Knt. Solicitor General. 


. - 
Z — 


Bateman againſt Woodcock, | 
RESPASS of aſſault, battery, and wounding in Lond. 
The defendant juſtifies (a) in the county of Norfilt, by 
virtue of a warrant from the ſheriff of Norfolk. upon a wit 
of latitat, que et eadem tranſgreſſio, &c. ABSQUE HOC, that he 
is guilty in London, vel alibi extra comitatim Norf. Upon this 
it was demurred, becauſe he doth not ſhew the warrant hic in 
curid prolat, —Sed non allecatur ; for the warrant, being executed; i 
returned to the ſheriff, and therefore not requiſite to ſhew it: but 
otherwiſe it is, where he juſtifies for a rent- charge, or ſuch things 
which have continuance. (56. 
3. Lev. 205. Styles, 459. 1. Salk. 409. 4. Bac. Abr. 110, 111. 


SECONDLY, Becauſe he juſtifies, and alſo traverſeth, which he 
ought not to have done. But THE CouRT held it to be well enough; 
for the juſtification being in another county, the county wherein the 
action is brought ought to be traverſed ; and the plaintiff may mu- 
tain the action and iſſue if he will, or he may traverſe the defendant's 
plea, at his election. 55 


Cro. Eliz. 504. 705. 868, 3. Lev. 113. 


Py Saund. 5. 1 Salk. 222. 1. Will. $1 
Cowp. 178. | : 
| (a) See 21. Jac. 1 c. 14. 24 Geo. 3: c. 44. 


— 


Wheadon againſt Sugg. 
N Eater Term, 12. Fac. 1. Rol 653. 

RROR of a judgment in the common pleas. The error wa 
aſſigned in point of law. The caſe was: A leaſe was maid 

to Robert Grubham, whereof the land in-queſtion is parcel, © dle 
4 dum to him and Joan his wife for three lives, et eorum diutiys ves 
&« ſuctefſeve uni po alterum ſicut ſcribuntur et nominantur in vrai. 
IT wAS ADJUDGED that this was a. good remainder to 2, | 


| whoſe right the defendant made cognizance. 


2. Roll. Ab 19, Co. Lit. 21. 8. Co. 154. | 


Miſ-entry of 
judgment by 


A SECOND ERROR affigned was, Becauſe the judgment being up! 


a demurrer, a writ of enquiry of damages was awarded, and the n 


« nonſuit;” in- mentioned that the plaintiff was nonſuited ; ideo ad inquirendum d- 


ſtead of © de- 


fione præmiſſd, whereas the judgment was upon dumurrer.— leide 
cauſe it was a judicial writ, 1T WAS ADJUDGED, that it x 


amended, and the judgment ſnould ſtand. 


. 1. Term Rep. 783. 1. Com. Dig. 336. Cowp. 407, Dougl. 115. 135: A Tur 


* 
* 


-. 


U 


MN Trinity Term, I 3. Jac. 1. In B. R. | 373 


. _— to have been cognitio; and the defendant rejoined, qudd advo- Ladet 7 8 4 


fciens; and the judgment was, eo quod cognitio fuit 6 iens, novit,” is ſuſñ - 
* fre AD punts hd. forthe defendant, thathe . 197 ient ; 
um Ke. Whereupon rule was given that the judgment ſhould be Ante, 14. 283. 
Armed. 3 wy . Jenk. 338. 

But afterwards THE COURT, being moved again, doubted whe- 3. Mod. 4. 
der they ſhould amend the ſecond error; for the writ being to en- . 5 2 
quire after nonſuit gue damna 8 occaſione premiſſa, it being af- 4. Mod. 403. 
r a demurrer, and the inquiſition taken thereupon, and the judg= 

rent for the damages upon that writ, they gave rule quod Curia ad- 

viare vult until the: next Term.—Afterwatds in Hilary Term, 14. 

fac. I. it was ordered to be amended, and the judgment to be af- 

traed. RE FS N 


Ryppon againſt Bowles. Cat 3, 
Hilary Term, 12. Fac. 1. Roll 123. 3 7 
4 CTION ON THE, CASE. Whereas the plaintiff, 1 Septem- Ii a man ere@ a 
ber, 40. Eliz. was ſeiſed in fee of a meſſuage and chamber in Þoule to the e 
del, and Fhomas Henſon was then poſſeſſed of a little ſhed ad./yne ane 
ang to the ſaid houſe ; and at the faid 1 September, 40. Elia. and cupler uff A. 
bom the time whereof, &c. there was a window in the ſaid houſe terwards is ſub- 
wling towards the ſaid ſhed, by which window only, and by no jeck to an action 
ther means, the light came into the chamber of the ſaid houſe ; that vane "py * 
ſaid: Thomas Henſon, 30 September, 40. Eliz. erected a building Ante, 2331. 
pon the ſaid ſhed ſo near adjoining to the ſaid houſe, that it ſtopped Yide Poft. 555. 
pal the light of the ſaid window, ſo as he loft all hislight; and that . 216 
ie defendant, 1 September, 10. Fac. 1. being poſſeſſed of the ſaid 88 
ulling newly erected, had continued and not moved it from the 5. Co. — - 
nt day of September, 10. Fac. 1. until the day of the bill; per 1. Lev. 166. 
alli, &c, The defendant pleaded not guilty ; and it was found 1-4: Ray. 392. | 
gunſthim | 8 ; 
And now moved in arreſt of judgment, that this action lies not & N 
it the defendant, for although an action lies againſt him who 28 * 
ted it (as it was agreed by ALL THE Court), yet againſt the 
encant, who is only for years, and inhabits only therein, and hath 
ammitted no other act} to prejudice the plaintiff, and who hath' not 
writyto abate it (but if he ſhould, would be chargeable in an ac- 
n of waſte), the action is not maintaitfable againſt him. And it is 
x lice the Lady Brown's Caſe, for the turning of a cock ; nor to a 
mouſe which overnangs another man's court-yard, for the falling 
"erythower of rain is a new nuiſance; but here it is only inhabi- 
h which is not any nuiſance: and, if the plaintiff ſhould have a 
r it ſhould be by a guad permittat againſt the tenant of the : 


And to that en Coke, Chief uſtice, inclined ; though the 
l Juſtices doubted therein: but n it appearing 1 the 
E 8 judgment to be entered without motion to the 

) he defendant was put to his writ of error. Vide 4. A, . 


. 
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37 £ ; Trinity Term, 13. Jac. . In B. R. 


c.. Cob againft Betterſon. 
A grant to l. K COPY was granted to the father and to his ſon; and 
5 15 that at the has of the grant he had but one ſon onl ef 


void, except it Was adjudged to be 2 good limitation to that ſon. And Cox c 
I —_ one Winkmore's Caſe (a), where a copy was granted to the father — 
— < his ſon, and + _ an een” m_ of his ſons ſhould have it: 
| Poſt. 444. and it was adjudged to be a void grant for the incertainty, he ; 
LR Ad. ing divers ſons at that time. a 


832. . - 
6. Co. 1b. I. Leon. 287. Carth. 400. Harg. Co. Lit. 9. a. 3. Bac. Abr. 8332. Gilb. Ten, 262. 
Wag: (a) 29. Eliz. | 
Cart 5. Slade againſt Thomſon. 


. Hilary Term, 9. Fac. 1. Roll 530. 

An heir in'ward RESPASS. Upon ſpecial verdict the cafe was, One deviſeth 
of the king ſhall for life, remainder to one and his heirs, paying ſuch a ſum by 
not be bound him in remainder out of the iſſues and profits of the land; he in re- 
Dran mainder dies, his heir within age, living tenant for life ; tenant fir 
ou al che rexts life dies, and being found by office that the land was holden by knights 
| and prof of - ſervice in capite (a), the king ſeized it; and afterwards, for non- 
_ on For payment during the minority, the heir of the deviſor enters, after l- 
of — * ſued. : gs 7 | 

. . by the act The queſtion was, Whether this entry be conggable ? | 
: Roll Abe AND ADJUDGED that it was not; for the ſum being appointed to 
421 45x, be paid out of the iſſues and profits of the lands, it is to be intended, 
Jones, 390 When he ſhall receive them: but the king having taken the prof 


3. Bulſt. 58. he ſhall not pay them. 
- 17. Roll. Rep. 
198. Hard. 10, 11. 1. Bac. Abr. 407. 


SN 2 


(=) See 13. Car. 2. .. 


% 


Michaelmas Term, 
13. Jac. 1. In the King's Bench. 
dir Edward Coke, Kut. Chief Juſtice. 
Sir John Croke,” Knt. ; RR. 
Sir John Doderidge, Knt. Taftices. 
dir Robert Houghton, Nut. | „ 
Sir Francis Bacon, Nut. Attorney General. 
Sir Henry Yelverton, Kut. Solicitor General. 
Sir John Karne againſt Pryther. Cas I. 
2 * of a judgment in the common pleas in debt upon an in debt ona 


* 6363 


obligation of three hundred pounds conditioned: Whereas ane bond, con- 
s Fryman held ſuch copyhold land, parce] of the manor of _ 8 
D. in the county of Glamorgan, whereof — Karne is lord; if nt 61: _ 
be within fix months after the death of the ſaid Thomas Fryman grant- eſtopped from 
el that land by copy to the ſaid plaintiff and two others, whom the ſaying that the 
plaintiff ſhould name, for three lives, according to the cuſtom of the prac rb 
manor, that then the obligation ſhould be void. * . Abe 
The defendant pleaded, that the plaintiff had not nominated to him 8). 
for whoſe lives he ſhould grant. TR - WE: 5 2 Eliz. 362. 
The plaintiff replies, that the cuſtom is, that the copyhold tene- Poph. 114. 
ments there are grantable for three lives there ſucceſſive; and that Moor, 40g. 
unos Fryman died there ſuch a day: and that within fix months af- Brown): 117. 
ter, viz, ſuch a day, Sir John Karne granted it at Briſtow to J. S. be * 4 
ud to two · others for their lives, who are yet alive. 11 * 


The defendant pleaded non aſſumpſit ; and found againſt him, and Show. 59. 
julgment for the plaintiff; and a writ of error was thereof brought. 83. og Aua 


The FIRST ERROR affigned was, Becauſe the plaintiff in his repli- 2. Term Rep. 
eztion ſhews not that the lands were copyhold, and then there is nat '7* 
ay breach,—Sed non allocatur; for the condition reciting, that it is 
copydald land, and that a grant ſhould be made thereof by copy, he is 
elloppedto (ay that it is not copyhold land; and the ifſue being, whe= | 
tter it were granted by copy prout in the replication, it is thereby 7 
united on both ſides, 


A SECOND ERROR is, Becauſe the trial is de vicineto de Briſtow, Iſſue u 5 
Whereas it ought to have been out of the manor where the land is, N 
« out of the next Engliſb county; as in Eden's Caſe, the iſſue qhing that paſ= 
ting / rex concelſit per literas patentes, the trial ſhall be where the ſed by deed ſhall | 
po les, and not where the patent was made,—Sed non ailocatur ; 1 motif" 
ow the trial ſhall be where the grant is alledged to be made. me but 
> in the firſt cafe, the patent is of record, and if it be traverſed, upon non 
it ſhall de tried by the. record; and therefore the iſſue being upon Fee, or 
* conceſſt,” the iſſue is not upon the patent: but where the e —— * 5 
2 upon non conceſſit, or “ non dimiſit, of a thing which to be mods the 
by deed, the trial ſhall be where the grant or demiſe is al- trial ſhall be 


f where the land 
lies. Ante, 143. 365. Co. Lit, 125. 6. Co. 15. Plowd. 231. 


ledged: 


376 Michaelmas Term, 13. Jac. 1. In B. k. 
sir J K re ledged: but of a feoffment or leaſe for life pleaded, the iſſue bei 


again % nonfe ffavit,” or © non dimiſit,” livery ought to be ; 
Os. Pier += the trial ſhall be de . where the land lies. Wie 


the judgment was affirmed. 6& | : 

OO | Sympſon againft Sothern. : 

SIA wh Hilary Term, 2. Fac. 1. Roll 679 
If a ſurrender RESPASS, de clauſo fraclo in Ellington. Upon not evil 
3 3 pleaded, and ſpeci did it appeared that the place — 


uſe of a child en is copyhold, parcel of the manor of Ellington demiſable in fee, an; 
vente ſa mere that Richard Sympſon was a copyholder thereof in fee, and in 41. El. 
in fee, *and ſurrendered the ſaid cloſe, habendum d tempore mortis predif. Rick. 
ee,  SYMPSON ad pus et aſum of his child, then in ventre ſa mere, and of 

Xs no to his heirs and aſſigns for ever; “ and if it happen that the child die be- 
tbe uſe of J. S. © fore his full age or marriage, then I do ſurrender the ſaid lands to 


bis beirs ad. & the uſe of my couſin Jahn Sympſon, and his heirs and aſſigns;“ tha 


Lenden h. Richard Sympſon died; that his wife had- iſſue by him, Joan, wh 
uſe of J. S. is Was the child en ventre ſa mere at the time of the ſurrender ; and that ! 
void. the ſaid Joan died within two months after; that the ſaid John Sym- R 
8. C. 1 Roll. ſon was afterwards admitted to hold to him and his heirs; that after- | 
Rep. 109. 137 ward Elizabeth Spink, who was heir to the ſaid Joan, and ſiſter and , 
3 C. 2. Bug, heir of Richard Sympſon, was admitted, and entered, and let to the 4 
3 defendant for three years; the defendant entered, the plaintiff bring 
2. Roll. Ab. treſpaſs; et fi ſup. totam materiam, the court ſhall adjudye for t 
— P. 4 the plaintiff, they find for the plaintiff; if otherwiſe, for the defen- to 
Cro. Eliz. 23. ant "th 0 
2585. After divers arguments at the bar, THE CovuRT reſolved for the * 
2 Co 28. defendant: Fixsr, That this ſurrender habendum after death to the ” 
> r uſe of another and his heirs is merely void; for a copyholder in fee " 
Godb. 264. Cannot ſurrender habendum after his death, no more than a tenant in 
451. fee can convey his lands habendum after his death, for then he ſhould a 
4-Bace Ab-300- leave a particular eſtate in himſelf, which is againſt the rules of hu; WW . 
1 and there is not any difference betwixt a copyhold and a freehold as to he 
244. 260. 264. that purpoſe. And Coke, Chief Fuftice, Eafter Term, ſaid, that * 
Ld Raym. 622. 23. Eliz. in one Clamp's Caſe in this court, it was adjudged, that 0 
ſuch a ſurrender of a copyhold habendum after his death, was void; 15 
See obſervations and it was adjudged alſo in Hogg v. Croſs (a), that a leaſe for lif T 
ee habendum after his death, and livery being made ſecundum forman Ty 
Rem. 2011 chartæ, is merely void. | # 00 


SECONDLY, They reſolved, that this ſurrender to the uſe of 75h 

- Sympſon and his heirs, © if it happens that his child en ventre ſa mer 

« die within age,” is merely void; for he cannot make ſuch a con. 

' ditional ſurrender to operate in future: wherefore the defendant claim. 

ing from the heir at the common law hath a good title. And it w 
adjudged for the defendant, | 


(a) Plowd, 395. Co. Lit. 48. b. 


Michaelmas Term, 13. Jac. 13. In B. R. 377 
Coddington againſt Wilkin. „dens 
pacem domine reginæ Elizabethe et domini regis nunc. After not vitiate after 
dict this was moved in ar reſt of judgment :— AND HELD that theſe verdict. 
verdi as 0 ae | Jus. rok 
words © domini regis nunc“ are but ſurpluſage. Whereupon the x. Rell. Rep 
plaintiff had judgment. . WY, $ ; 259. 

Bulſt. 82. 2. Mod. 377. 4. Bac. Ab. 95, 96. Hob 23. Plowd. 30. 1. Shower, 28. 1. Salk. 338. 
In 4. Carth. 95.; but if the treſpaſs had been alledged in a former reign, it muſt have been 
tra pacem nyper regis vel regis nuns. Show. 28. 1 Vent. 49. Salk. 636. Sec Lookup's Caſe, 
3. Burrow, 1901. 5 : 2 | ; 


Edward Maia Wingfield again/? Bell. i Carr 4. 
EPLEVIN for beaſts diſtrained. The defendant avows for In replevin, if 
damage feſant in his freehold. The plaintiff replies, that the the plaintiff re- 


lefendant's bailiff gave him licence to go that way with his cattle. 9 * * 


The iſſue being upon this licence, and found for the plaintiff, it ag. * that 
was now moved, that notwithſtanding this verdict, judgment ought ye 2 
to be given for the defendant; for this licence by the bailiff is void, |; hw tins 
for he cannot licenſe any to treſpaſs upon his maſter's land: therefore the cattle ' _ 
the plaintiff having confeſſed that he did it by the bailiff's licence on- through the 

ly, he herein acknowledges the treſpaſs ; and it ſhall be adjudged 1 __ _—_ 
Rog | „ 
But ALL THE CouRT reſolved, that judgment ſhall be given for for the plaintiff 
the plaintiff : for although it is clear that a bailiff cannot give licence __ | 
todo a treſpaſs, as to cut down trees, nor can he accept amends for pag. 435: 44h 
treſpaſs, as it is in Pr/kington's Caſe, 5. Co. 76.; yet inaſmuch as, , I. Ab _ 
he may make a leaſe at will, reſerving rent, becauſe it is for his maſ- 21. Hen 7 ab. a. 
ter's profit, ſo he may give licence to go over his maſter's land for re- Carth 218. 
compence; and that is good: then here when it is pleaded that the! —_ * 
hallif gave licence, it ſhall be intended ſuch a licence with recom- 1. Barr. 5. 
pence; eſpecially when it is found by verdict that he gave him li- a. 
cence, it ſhall be intended to be made in due manner, which being 

found, is a good iſſue; and judgment ſhall be accordingly: as in 

(bt upon a bill payment is no plea; but if iſſue be joined there- 

won, and found for the plaintiff, it is good; and judgment ſhall be 

fr the plaintiff, becauſe the iſſue is found that he did not pay: but if 

it be found for the defendant, Cox ſaid, that foraſmuch as it was an 

1] plea, no judgment ſhall be for the defendant : wherefore here the 

ſſue being found for the plaintiff, judgment ſhall be for him. Where- 

pon it was adjudged for the plaintiff, | 


Daniel again/? Waddington. 45. 
Hilary Term, 12. Fac. 1. Roll | 


2] upon demurrer. The caſe was, That there were j,,..; 

two jointenants for life, and the one makes a leaſe for ſixty nant make 2 

fears, if he and his companion live ſo long; afterwards he ſur- leaſe for years, 

renders his moiety, and takes back an eſtate and dies. The 2 3 - 

qucltion was, Whether this leaſe for ſixty years ſhall endure as — e 
ä | terward ſur - 


— and take back another eſtate, the leaſe determines by the death of either of them. 


long 


378 | . Michaelmas Term, 13. Jac. 1. In B. R. 
Dans long as his companion lives, or be determined by his death — And 
8 was argued by — More, ſerjeant, and NicaoLas Hyps, ; 

ron. Fixsr, The limitation being for ſixty years, if he and hi 
a . is com- 
x. Roll. Rep. panion ſhould live ſo long, admitting there had been no ſurrender nor 
209. - ſeverance of thejointure, Whether the leaſe by the death of any of 
3 _ them be determined, becauſe it is a limitation upon the lives of two 
®. Roll. Ab. 89, others ?—But THs Count held, that be the limitations upon the 
$.C. Moor, 395. lives of the leſſors or of ſtrangers, all is one; for it ſhall have cont. 


8. C. 3: Bulſt. nuance as long as any of them live. | 
131. 


+: He SECONDLY, The jointure being ſevered by this ſurrender, and 


Co. Lit 192. taking back the eſtate, Whether yet the leaſe ſhall continue during 
219. b. the life of his companion, as it ſnould have endured if the jointure had 
A b. continued ? as it is 3. Eliz. Dyer, 187. and 37. Eliz. Harkin u. 
8 2 Batten. Qu xx, For the Court did not deliver any opinion as to 


2855 Ab. 402. that point; ſed adjournatur. | 
3-Com.Dig. 268 » "Afterwards, in Hilary Term, 13. Fac. 1. it was moved again; 
* and THE CouRT held for the firſt point, that this leaſe — by 
© the death of any of them; for it is, © if they two live ſo long.” 
SECONDLY, That the leaſe is clearly determined by the death of 
him that made it; for it hath no continuance longer than the jointure 


continues. Wherefore it was adjudged accordingly. 


Cave C. Williamſon again, Hunt. 
| Eafter Term, 13. Fac. 1. Roll 394. 


A covenant or EBT upon an obligation of forty pounds, conditioned for the 
Pr performance of certain articles and agreements betwixt them. 


' legal intereſt for 


the loan of mo- The articles were, That the plaintiff ſhould deliver to the defen- 

ney, will ſup- dant twenty pounds for the benefit of Cunſtance his daughter within a 

port an action year; and that the defendant ſhould pay annually to the plaintiff after 

1 -4 the receipt of the ſaid twenty pounds, upon the ſecond day of Fal- 

os. * ruary, until the age of eighteen years of the ſaid Conſtance, ſuch in- 

Winch, 114. tereſt money as the ſaid twenty pounds ſhall amount to, according to 

$20. > the rate of ten pounds for the hundred. And further it was agreed, 

4. Vent. 198- that if the ſaid Conffance ſhould die before ſhe attained her age f 

1. Hawk, F. C. eighteen years, that then the defendant ſhould pay that twenty pounds 
528, to the plaintiff within ſix weeks after her deceaſe. 

| The defendant pleaded performance of covenants generally). 

The plaintiff aſſigns for breach, that he had paid the twenty 

pounds to the defendant, according to the covenants, to the uſe of 

the ſaid Conſtance, upon the ſecond of February 1609; and that upon 

the 27th December, 10. * 1. the ſaid Conflance attained to tht 

age of eighteen years, and not before; and that the defendant had not 

paid to the plaintiff forty ſhillings for the intereſt of the faid rwenty 

pounds, according to the ſaid articles, upon the ſecond of February, 

10. Fac. 1. And hereupon the defendant demurred.. . 

It was objected, that this is not any breach, becauſe uſury is for- 

bidden and unlawful; then the breach cannot be aſſigned in omitting 

the doing of that which is unlawful to be done: alſo, it doth we 

| pear what the intereſt for twenty pounds a year is: and although i 


ſaid, „ according to the rate of 10l. per 100l. ann.” yet 
ſhall not intend it to be ſo. But 


a, — 


— 
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LL THE COURT (Coxx abſente ) conceived that it is a ſuſfi- Wirzig nen 
— for the payment of the intereſt after the rate of 10l. per u 
[ool, is not merely againſt law, but is tolerated ; and when it is 
ratam of 101. per 100l. the Court knows well that it is 
40s, for 201. for the year. Wherefore it was adjudged for the 
plaintiff. | | 1 N | | 
orE. A writof error was hrought upon this judgment; and the In debt on a 
tn, Becauſe it is not ſhewn that the forty ſhillings bend with l 
ws after the rate of 10l. per 1001. for the year, nor what the intereſt neceſſary o 
of twenty pounds amounted to. Sed non allocatur; and the judgment ſhe the rate 


affirmed. . or the amouas. 
* See 12. Ann. C. 16. Poſt. 603. a 


| Withers againſt Henley. „ 7 
Hilary Term, 12. Fac. 1. Ro. 


RESPASS ; for that on the 28th April, 10. Fac. 1. the defen- Falfe impriſon- 
dant took and impriſoned him, and detained him there-for the mentlies againſt 
ſpace of a month. | . 2 ſheriff if he 
"PO As” . 1 ain Friſoner 
The defendant juſtifies, becauſe a writ out of the exchequer iſſued on me/ze proceſs, 
to take the plaintiff and his lands, until he fatisfied the king, &c.; — a diſcharge ' 
ud that ſuch a ſheriff of Somerſelſbire took the plaintiff in exe- 7. ſup — ragy 
cution ; and that by virtue of /atitat, at the ſuit of one Robert by the Court; 
Braun, he took the plaintiff, et in exit ab officto left him in pri- for every de- 
ſon to Robert Henley, being ſheriff, his ſucceſſor, &c. which is the ner 1s a new 


$64 HR impriſonment. 
lame impriſonment, N Ante, 148. 


The plaintiff replies as to the execution out of the exchequer, that 2. Init. 55. 
there was a ſuperſedeas out of the ſame court delivered to the defen- 1. Roll. Rep. 
dnt, quod eum deliberaret fi ea de cauſa et non alid fuit impriſonatus : * L 5 
and as to his detainment upon the /atitat, he pleaded that the ſaid , wp oe FL 
Nubert Brmon, the plaintiff in the ſaid ſuit, commanded the ſheriff to 3. Bulſt. 997. 
diſcharge him of his action before that his impriſonment, and made to F. N. B. 236. 


the ſheriff a releaſe of that ſuit; and yet notwithſtanding the defen- 1. Vent. 2. 
Gant detained him, ek: 4 G Dalt. Sh. 212. 


| 4 Bac. Ab 684, 
pon this replication the defendant demurred. FirsT, Becauſe 685. N 
it now appeareth, by the plaintiff's own ſhewing, that he was once pag go 
awfully impriſoned ; and although a. ſuperſedeas came after, admitting 105 e Eo 
t were to be allowed by the ſheriff, yet it cannot make the caption Doug. 671. 
unlawful, but the detention only. And it was alſo moved, that the *-Ter Rep. 536. 
feriff, although he hath a ſaperſedeas, yet he is not bound under 3 
pan of falſe impriſonment to allow thereof; but he may return the 
mit and the priſoner with the ſuperſedeas, and the Court may diſ- 
Charge him: and therefore there is difference where the arreſt is be- 
ſre the ſuperſedeas delivered, and where after; for in the laſt caſe the 
wreſt is unlawful, but not in the firſt. Vide 2. Hen. 7. pl. 19. 19. 
- b. pl. 43. 9. Edw. 4. pl. 3. a ä 
at AL THE CouRT held, that the ſaperſedeas was as good cauſe 
v ciſcharge him, as the firſt proceſs — him; 4 he ought 
N. at his peril: and in regard he hath not done it, he is charge- 
e with falſe impriſonment; and that the detaining him in priſon is 
— caption, and he may well declare of caption and impriſon- 


. 


_—— —_—— —_— — = _— 
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t SeconDLY, 
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Totrefpaſs of 


Elſe impriſon- 
ment, if the de- 
fendant juſtify 
by virtue of a 
latitat, the 
plintiff may 
8 the 
party ſuing out 
that writcom- thereof; for if he be not the ſame 
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SECONDLY, It was objected, that the ſheriff is not bound to 
the plaintiff's diſcharge upon the /atitat : for although a ſheriff upon 
a plaintiff's command may let a priſoner out of execution, as 27, Hen, 
8. pl. 24. and 13. Edw. 3. Bar,” 253. are, yet he is not bound 
to do it; for he peradventure doth not know whether he be the ſame 
party who made the diſcharge and brought the writ : and it 
would be miſchievous unto him to inforce him to take knowledge 
perſun' who made the diſcharge, he 


8 may be charged in debt, or in an action of the caſe upon an eſcape. 
charge him. But ALL TAE Cour hald, that the replication was well enough; 


Cre. ERH. 404. for as well as the ſheriff may take knowledge of the party to arreſt him 
Ld. Ray. 399 at his ſuit, ſo he is to take knowledge of the party to accept his dif- 
| charge: and although in this cafe the arreſt was before his time viz. 
in the time of the former ſheriff), yet in the law's intention it is al 
one, and he is bound to take conuſance of the plaintiff as well in the 
one caſe as in the other. | . | | 


DoptriDGe faid, if the cafe had been that he had not any conu- 

. fance of the plaintiff, and therefore refuſed to diſcharge the priſoner, 

he ought to have pleaded it ; but now having demurred upon the re- 

plication, he doth confeſs that the plaintiff in the firſt ation did make 

the diſcharge. —Wherefore, upon the firſt argument at the bar, it 
was adjudged for the plaintiff. | | 


King againſt Sir Euſebie Andrews, 


Cass 8. 
| ' LATE SHERIFF OF THE COUNTY OF NORTHAMPTON. 
Trinity Term, 12. Fac. 1. Roll 1371. 
in an action for CTION UPON THE CASE, for ſuffering one Burdit to 
an cleape, it's eſcape, who was indebted to him in ſeventy-one pounds, and 
_— 3 arreſted 1 virtue of a latitat ſued by him, intending, upon his appear. 
Heriff made the ance and bail given, to declare for that debt; where he was arreſted 


arreſt, and not by * Jeham the former ſheriff, and left in priſon, the defen- 
the defendant, dant ſuffered him to go at large without finding ſureties for his appear- 


yet if it appear 
chat the priſoner ace. Ee 
was legallyin Upon not guilty pleaded, all this matter was found by verdiQ,, that 
h —— the ſaid Sir 2 Jſebam arreſted him, and at the day, &c. returned 
ve judgment. languidus, &c. and afterward, in exitu ab officio ſus, delivered him to 
* * "the defendant as a priſoner for this cauſe, and the defendant ſuffered 
5 4 : *. him to go at large. | 


And, without argument, Ir wAs ADJUDGED for the plaintiff ; 

for this permiſſion to eſcape is juſt cauſe of action; for he by this means 

is defrauded or delayed of his action: and although it be found that 

fd 30 33- the other ſheriff returned languidus, &c. which is more than 15 1 

x. Strange, 595. the firſt declaration, yet that is not material to the plaintiff, he * 
maining always in priſon; and that was to excuſe his bre, 
priſonet at the day. Wherefore it was adjudged for the plaintif. 

7 Sce the 3. Geo. I, c. 15. ſ. 8. & 11. 
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|. Gold againſt Henry Death, © Carey. 
EXECUTOR OF JOHN DEATH. Lane 


EBT upon an obligation of three hundred pounds entered into T, debt on bond. 
dy the teſtator 3 nn Td 705 hes 1 "= That “. 1 9 | 
eat h, ſon of the ſaid F9hn, was bound apprentice to the | 

_ 2 eight years, if he during that term waſted, miſpended, ren 

— any the wares, goods or merchandiſe of the plaintiff's; particular a&, 

then if John Death or his executors, within three months after due either by cf 

pref thereof made, either by the confeſſion. of the ſaid Anthony if che 2 

Neath, or otherwiſe howſoever, and notice thereof given the ſaid piead — 

John Death, or them who ſhould render him recompence and fatisfac- plaintiff had not 


tion, make ſufficient recompence and ſatisfaction of all ſuch monies proved the ad 


25 ſhall be ſo duly proved to be conſumed, &e. that then, &c. ads _ 
The defendant pleaded, that the plaintiff before the writ brought chat the party 
had not proved that the ſaid Anthony Death had conſumed, &c, dad need the 


The plaintiff replies, that the ſaid Anthony Death had, within that 2 bee, 
term, viz. ſuch a day conſumed, &c. four hundred pounds of wares ſuch confeſſion 
and merchandize of the plaintiff's; and that the ſaid Authony Death, as urn. 3 
ſuch a day, year and place, had, by. writing under his hand, con- _ * 5 
feſſed that he had conſumed the ſaid four hundred pounds; and that mude of proving 
ſicha day, year and place, he gave notice to the defendant that the fact is by trial 
lad Anthony Death had conſumed, &c. that four hundred pounds, and by jury. yet par- 


that he had confeſſed it under his hand, and ſhewed the confeſſion to . e mp ä 
the defendant; and that he within three months after had not made ot | 


; her medium 
fatisfaction. 5 4 2 anger SY, 
The defendant thereupon demurred. | ; =o * 8 232. 


SERJEANT HUTTON argued, that this replication is not ſuficient 
toentitle the plaintiff to the action; for the defendant ought not to 4 — ON; 
mate ſatisfaction but within three months after notice of dug proof, 2 


: ; Moor, 8 845 
ke.: and that proof ought to be by ation brought, and trial at the 1. Roll. Rep. 


common law againſt the apprentice, or by confeſſion of the apprentice 222 _ 
won an action brought againſt him; for the common law eſteems not 2.Roll. Ab. 595. 


of any proof, but by trial of a jury ; nor of any confeſſion, but of 1 297. 
tut which is upon record. Cro. Rliz. 723. 
Naw againſt that was argued and reſolved by THE CounT, that! een A 
though generally proof is to be intended trial by a jury, which is 1. Sid. 57. 313. 
the moſt notorious and abſolute proof; as it is ſaid 4. G. 74. 5. G. 3. Lev. 247. 

1, 6. G. 20. 10. Edw. 4. pl. 11. 7. Rich. 2. Lit. B.s Co 198. 

241.; yet proof may be in another manner, according to the inten- . 1-35 665- 
don of the parties, ” Fre by circumſtances in writing, which when 3 
* | a ) C B. 64. 

ts referred to a time after proof, it cannot be referred to trial for Doug. 214. 
proof; which, by the circumſtance of time wherein it is to be made, . Term Rep. 
vof the perſon before whom it is to be made, cannot be by trial; 7. 

hu it ought to be in ſuch manner as it may : as if proof ought to be 

made tothe defendant within two days, that cannot be by trial, but 

t0uphtto be only by witneſſes who will affirm it before him: ſo if it 

delt that he prove it before J. S. that ought to be done by witneſſegz 


ap before him; which is proved by the Year-book of 10. EZcy. 
111, pat 


— 
wo 


_ _ DopzriDcE 
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Gory Doptr1DGt relied upon the book 33. A/. pl. 1.: and the proof 
z here being referred to the confeſſion of the party, it is ſufficient if he 
confeſs it under his hand if it be true; but if it be not true, it 
bindthe defendant, but that he may well traverſe it, that he did no 
| know it to be true; but prima ſacie it is a good proof: wherefore he 
having demurred tnereupon, it is confeſſed that he made ſuch proof, 
and that it is true. The replication therefore was held good; and it © 
| was adjudged for the plaintiff, . 
NorE. A urit of error was brought upon this judgment in the 
exchequer- chamber, and the error aſſigned in point of law, and the 
point moved in the king's bench was firſt inſiſted upon, Whether the 
proof were good — And ALL THE JUSTICES AND BaRons con- 
7 ceived it to be good enough. EW | 
A declarationin But then an exception was taken to the replication, that it is not 
debt againſt an alledged that this notice was given to the defendant after the death of 
gry yes. — the teſtator; for if it were in his life time, it was to no purpoſe, and 
ed to pay on the ſtrongeſt ſhall be taken againſt him who pleaded it, —And a, 
notice to the obr THE JUSTICES AND BARONs held this to be a material exception, 
ligor or his exe- and an incurable fault; for it ſhall not be aided by any intendment, 
cutor, muſt al- Wherefore for this cauſe the judgment was reverſed. 


ledge that th 
notice was given after the death of the teſtator. S. C. Hob. 93. 


„ by Ho GP Eton 


cast 10. Prat againſi Stearn. 
Hilary Term, 11. Fac. 1. Roll 1110. 


A nuiſance is EPLEVIN. Upon demurrer the caſe was, That a freeholder 
preſentable at 2 erected a dove-cote upon his freehold where there was not any 
court leet ; but before, and ſtored it with pigeons : this was preſented at the leet, and 


| wh mar rw a pain aſſeſſed to amove it by ſuch a time; and for not amoving it 


« to the com- he was amerced; and for the amercement a diſtreſs taken b It wi 
* mon nuiſance the Jord of the lect. The queſtion was, Whether this di 


5 3 were well taken ? 
and if an amer- Einst, Whether the erecting of a dove-cote by a freeholder, an 
97 apt lord ſtoring it-with doves, be a nuiſance and offence againft the law ? 


8 SECONDLY, Whether the lord may diſtrain without ſpecial cul 
Sed DW anew. tom for a pain or amercement ina leet? 1 


dove-cote be® Coke, Chief Juſtice, held, that it was a common nuiſance, and 
1 enquirable in Ak but the other Juſtices ſeemed to doubt thered the ve 


* 5 Co. 104, Hut for the ſecond point they all reſolved, that he might diſtrain, d 
8 Co. 41. have his action of debt for ſuch a pain or amercement: but as to the ande 
Cro. Eliz. 148 matter they would not ſpeak, becauſe the preſentment was not good 
Tem Die 166. for that it is preſented, that he erected a dove-cote, and ſtored it 
8 Mod. 4 with pigeons; but he doth not ſay in the preſentment that it was 

Salk. 175. 502, nocumentum legiorum domini regis; waich ought to be in every pre- 
Ld. Raym. 69. ſentment: and although the party hath here averred that it was al 
5 — 62 commune nocumentum, yet that is not ſufficient; for it ought to del 
4 Hark. P C. the preſentment, which is the charge : and this fault was held incuſ- 
36 6 36a oo able. Wherefore it was adjudged for the plaintiff. 5 

cales there : . d : 


cited. ; | Sec I, Jac, I. c. 27. and „ Geo. 2c, 29. | 
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Penning again/? Judith Lady Plat, Executrix of Sir Hugh Ca re. 
Trinity Term, 1 - Fac. . ? = _— ek . 
VENANT ; for that the ſaid Sir Hug t by indenture , 3 
_ , Whereas he was poſſeſſed of the leaſe of a farm called covenaut, _ 
Nav-Barns 2 ſuck a term, he thereby covenants that the plaintiff . 2:/tatum ex- 
ind his wife ſhall enjoy it during the term, without interruption of 8 
tim or Judith his wife: and alledgeth the breach, that although he gad, with — 
rmed the covenants on his part, and entered, Sir Hugh” Plat ö 
de teſtator, in his life-time, ſuch a day and year entered and ouſted ingthat © it was 
him, ſo as he hath not performed the covenants, &c. 'The defendant thereby cave- - 


thereupon demurred. f | l rn to.” 
Fixsr EXCEPTION, For that the indenture is alledged by teffatum Oro. Elia. 195, 
xifit; whereas it ought to be alledged, that by ſuch an indenture it _ Car. 188, 


Leon. 74. 
is covenanted.—Sed non allucatur. ＋ — — 


85 | 1. Sid. 378. Salk. 515. 
SECONDLY, Becauſe he doth not alledge quòd idem tamen le teſtator, | 
Fc. ſo as it is not a full breach.—Sed non allocatur : for 3 it CY — 
de not ſo formal and preciſe as where it js with an idem tamen, fc, yet be in expreſs 
for that it is iczt he entered, the teſtator expelled him, it is a' direct words. | 
afirmative, and well enough. Fs | _ 1 2 

5. Com Dig. 233. Plowd. 125. 3. Leon. 67. 1. Saund. 117. Salk. 686. 

And although the covenant is, that the plaintiff and his wife ſhal! On a covenant 
enjoy it, and the expulſion is of the plaintiff only: it is good enough; chat 4. and his 
becauſe the huſband hath the ſole profits and poſſeſſion: and although _ > 
the entry of the teſtator is not alledged to be by title, ſo as he is merely that 3 
atirt ſeaſor, and that treſpaſs lieth againſt him to recover damages ; ou/ted is fuffi- 
jet becauſe it is expreſſed that the plaintiff and his wife ſhall enjoy cient. 
t without interruption of him or his wife, ſo as ſhe is in the . 2. Burr. 1033. 
words of the covenant, he ſhall have this action, although he might 8 — 
hre had his remedy by action of treſpaſs. Vide 26. Hen. 8. pl. 3. Dougi _ ; 
Der, 328. Wherefore it was adjudged for the plaintiff. WI, 


| Lamb again/# Wiſeman. Cle 14, 
Hilary Term, 11. Fac, 1. Roll 1036.—In the Exchequer Chamber. The return 8 
* of a judgment in the king's bench, in debt upon an ob- Writ by two ce- 

ligation of two hundred pounds. The error aſſigned, Becauſe Wert? 2 8 
de venire facias being awarded to the coroners, was returned by J. hoe by * 
n and Thomas Roe coroners; whereas at the time of the writ cannot be aſ- 
anzded and returned there were two other coroners, viz. William g2<d for error. 
ater and Thomas Peach; and the return ought to have been in the => pq 


ume of the four coroners ; and in null et erratum was pleaded. 


This being the ſole error aſſigned, all the Juſtices of the common 


ies and Barons of the exchequer, except WARBERTON, held, ob: 
at itis not error, | | 


T ius r, Becauſe it ought to have been taken by way of challenge 8ce Shepherd's 
ue time of trial; and foraſmuch as he hath not challenged it, he Caſe; Cafes in 
all not now aſſign it for error. Vide, 39. Hen. 6. pt. 41. 30. en . 
. N. 12, 8 | > 2 
SECONDLY, Admitting it were error aſſignable at the common 
Jet now, being after verdict, it is aided y.the ſtatute, which 
ö aids 


A bill brought Fo of a judgment in the king's bench, in debt upon an ob. 
© 


| = (30) 112. note (47). And ſee Tipp's Practice of the Court of King's Bench, c. 14 p. 18). 


* 


relates back to „ „ mareſchalli.— Vet foraſmuch as the bill, whenſoever it were 
filed, 


bring error ofa cannot have a writ'of error; for it is out of the ſtatute of 27. Ela 


1 ; | * 0 . 4 
3 3 . — — 
% 


3 Michaelmas Term, I 3. Jac. 1. In C. 8. | 
Laus aids miſ- returns and inſufficient returns; and this is but a * 
Wherefore the judgment was affirmdd. | | 


WIIZNAX. : 
Cann 13. Lady Plat again/? Plummer. 
Trinity Term, 12. Fac. 1. Roll $58,—In the Exchequer Chambur. 


in B. R. after ligation... The error affigned was, Becauſe the bill 
the bail-piece - 18 February, and the bail was filed 12th February, — 


filed is = $0 - . 
for the filing bill was hefore any bail; and it doth not appear that the plaintiff wa; 


the — Wy hath relation to the firſt day of the Term, and the day and fl. 
5 ing is not material, therefore this error was diſallowed, and rule given 
8. C. Jenk. 295. for aſſurance of the judgment. 


S. C. 1 Roll. Ab. , | 
S. C. Hob. 50. Vent. 135. Salk. 100. 1. Bac. Ab. 214, 215. Cowper, 454. Dougl. 62 


ca 5 Sir James Sandelow and Others againſt Deverton. 
Hilary Term, 11. Fac. 1. Roll 1377.—In the Exchequer Chanbe, 
A writ of error 8¹⁰ JAMES SANDELOW and D. Tenant and J. B. . 


will not lie on a writ of error againſt one Deverton, ALI As Forreſt, of a judg. 
judgment in ment given againſt Sir James Sandelow as principal, and againſt 5 
Fire. facias Tenant and J. B. as his bail; and there were errors aſſigned as wel 
Ante, 135. 171. in the principal judgment as in the proceeding againſt the bail. Up. 
Pot. 620. on the ſcire facias brought ad audiendum errores, the defendant pleaded 
8. C. Hob = in abatement of the writof error, becauſe the principal and bail car- 
Cro. Car 200. not join in a writ of error; for the proceedings and judgments agzinſ 
8 C. 1. Roll. them are ſeveral. —And upon this demurrer, the JusTICEs AND BA. 


oo 294. RONS, without argument, held, that this writ of error lies not; for db 
* 1. . . . . | 
+ wg, they may not conjoin in any ſuch writ. | ufur 


1. Jones, 360. 1. Com. Dig 13. 479. 1. Salk. 263. 5. Mod. 230 
The bait cannot And they held, that the bail upon the judgment in the ſcire farin 


judgment E. 9. 

— It was alſo much doubted whether a writ of error, coram vobis i. 
* det, can be brought by the principal; and it was afterwards reſdved 
I. Roll. Ab. 749. that it could not. 


Cro, Car. 300. 
408. 48 1. 561. 575. Hob 72. 1. Lev 137. 3 Term Rep. 79. 


; | Oitrak 

Carzis. Matthews and his Wife againſt Thomas Coal, Thoms ch. 
Doughty, and J. B. 

In ih: Exchequer Chamler. 5 Soi 

When the cauſe RESPASS, for the battery of the plaintiff's wife. The defen- * 0 
ofaction isjoint. dant Thomas Coal pleaded generally not guilty. Thomas Dnigt- . * 
ere ton pleaded, that he is and was at the time of the treſpaſs conſtable d q * 


ſed, though the Haveril in Eſſex; and pleaded not guilty. 7. B. the third defendan 
pleas be ſeveral. pleaded de ſon aſſault demeſne : ſo three ifſues being joined, one Ju 
Ante, 118.349. found all theſe iſſues for the plaintiffs, aſſeſſed damages entirely w 
xr. Co. 3. forty pounds, and judgment was given accordingly. A wrt of eit 
Cro. Eliz. 860. as thereof brought in the exchequer-chambers Becauſe they cug 

3. Lev. 324 to have found ſeveral damages unon the feveral Hus. Sed nom d 


10. . "= 

— tals catur; and the judgment v1 affirm (a) 

a. Com. Dig. 625. Dougl. 377. 730. „ 1 
* () See Hil Cregched, 5. Furr. 2790. 


ed to | 
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The King again The Biſhop of Norwich, Thomas Cole, Car 16. 

and Robert Saler. | 

Eaſter Term, 13. Fac. 1. Roll 21. 8 | 

UARE IMPEDIT to preſent to the vicarage of Haverel; and Nhe pos 

neus for title, that Thomas Cole the defendant was ſeiſed in be 88 
fs of the manor of Haverelh, to which the advowſon of the vi- ſtituted, and in- 
ange was appertaining, and that the church became void by a duRed, Tas 
Gmoniacal agreement made betwixt the ſaid Robert Sater and the 2 — 
wife of the patron, that the patron ſhould preſent him; and ſhews of his wha gy 
what the ſimony was in ſpecie, and that the patron accordingly pre- been corruptly - 
ente him; wherefore by the ſtatute. of 34. Ez, c. 6. (reciting, preſented, until 


1 : i the king he be removed 
it) the church is void, and it belongs to the king to preſent, and the 3 


lfendant diſturbed him. h . 
The defendant pleaded, that queen Elizabeth was ſeiſed in fee of s. C. x. Roll. 
the rectory of Haverell appropriated, whereto the advowſon of the Rep. 235. 
jicarage appertained, and died ſeiſed, and that the parſonage came to 8: C. 3. Bulſt, 
tie king by deſcent ; that the church being void, the ſaid Thomas Cole Co Lit. x19, 
meſente! the defendant by uſurpation, and that the defendant was 120 123. 344. 
ymitted, inſtituted, and inducted; and afterwards the king preſent- Hob 35. 
el the defendant to that advowſon of the vicarage, who was admitted, 3 Inſt. 153. 
nftituted, and inducted, and is incumbent of the king's preſenta- . 
ton; and traverſeth that the advowſon of the vicarage was appertain- 6 Co 30. 49. 
ng to the manor of Haverell. And hereupon the king's attorney Noy. 25. | 
demurred. nb . 


Upon the firſt argument, without any difficulty, it was adjudged | | 
to be ill: for F1R8T, When one is admitted, inſtituted, and induct- See r. Will & 
ed by the preſentation of a common perſon, although it were by Mary, c. 16. l. 3. 
uurpation upon the king, yet the king cannot preſent another, the | 
cturch being full, without removing the incumbent by a guare im- 
felit, who is in de facto, although he be not in de jure; and the 
cureh is full of him, until he be removed by a judicial means, or by 
ſelgnation. , 
CokE ſaid, it had been adjudged, that if a church be void, and a Simony without 
ranger, without the privity of the after-incumbent, procure the pa- the privity of 

g ft > - the incumbent, 
unto preſent, and give to him any ſum of money for his preſenta- anders the ie 
on; although the after-incumbent be not privy to that ſimoniacal ſentation void. 
ouract, yet inaſmuch as he comes in by a fimoniacal preſentation, Poſt. 533. 
de church is void, and it belongeth to the king to preſent, Cro Car. 331. 

; Ambler's Rep. 268. 
do it is where the incumbent makes a ſimon'.cal contract with the A aunt come 
end or wife of the patron, and the patron knows not thereof (a), uad with the 


en- * 

jh- nd the incumbent is preſented thereto by means of him who made wife of the pa- 
"4 l oy contract, he is within the ſtatute of 31. Elz. c. 6, wether 
an | c king may preſent, patron himſ. If 
L be not privy thereto, 1. Roll. Rep. 235. 3. Lev. 337. 4. Bac Ab. 479; 
* N | 

ol 2 By 12, Ann. ſt 2. c. 12. it is de- preſented ; ond the party is ſuljeQed to 

12 be a ſimoniacal contract, if any all the eceleſiaſtical penaltics of ſimony, 

a " money or profit ſhail procure, is diſabled from holding the L-nefice, aud 


be ON name, or the name of aty the preſentation devolves to ih: crown, 
| * *. preſentation to any eccle= 2. Bi Com. 27. 
"= uring, and ſhall be thereupun . 


(ko, JAC. C c 2 65 


5 - 


mY  Michaelmas Term, 13. Jae. 2. In B. R. 


An incumbent Alſo he ſaid, that the incumbent who is once preſented, admitted, 
— by f- and inſtituted by a ſimoniacal contract, is a perſon diſabled to enjoy 
NE that benefice, although he obtain a preſentation de novs from the 
be preſented to King; for the ſtatyte hath diſabled him Win his life to baue 
the benefice de it. And for proof thereof he ſaid, that it was reſolved by the lord 


wx 1 chancellor and himſelf upon conference with the other Juſtices, 


holdit. - upon a queſtion referred to them by the king, that one Str Roben | 
Poſt. 534. ernon, being cofferer to the king, contracted with Sir Arthur Ju. 
Hob. 75. gram for money to aſſign his office, and Sir Arthur Ingram obtained 
Co. Lit. 120. a grant thereof from the king, that by the ſtatute of 5. Edu. 6, c. 
3 Jul. 1 he is a perſon diſabled to take that office, ſo as at no time durigz 


2. Lev. 151. his life he can have it, although it became void by the death of any 
Cro Car 361. other officer thereof, and a new grant be made to him: and ſo he 
3. Bac. Abr. held it to be in the caſe in queſtion, —Wherefore he and the other 
[ak P. C. Juſtices conceived the plea to be ill, and that judgment ſhould be en. 
313. | tered for the king. | 


The advowſon ANOTHER EXCEPTION was taken to the declaration, that the title 
of a vicarage, is to the advowſon of the vicarage appertaining to the manor ; which 
though uſually cannot be: for the vicarage is extracted out of the parſonage ; and 
appendant t@ therefore the adyowſon thereof appertaineth to the parſonage, and cn 
the rectory, may . . 
be appendant to not appertain to the manor. —Sed non allacatur : for although the . 
@ maner. vowſon of the 2 uſually appertains to the parſonage, yet it 
1. Roll. Ab 23 1. not of neceſſity, and it may be 9 to a manor, Vid, 17, 
2 Roll Ab. 336. Eaw. 3. pl. 51. 2. Rich. 3.“ Grant,” 89. And it was after 
Co. Eliz. 811. ward adjudged for the king. 
Moor, 894. 1. Roll Rep. 235. Vaugh. 2, I. Danv. 501. 2. Viner, 596. Ld, Raym. 209, 


Carr 17, Robins again/t Sanders. 
Eaſler Term, 13. Jac. 1. Roll 21. | 
Judgment en- RROR, Becauſe the judgment was entered, © 1dzo conceſſunn of 


tered “ ideo con- cc a; ; 1 it bod 
4 cefſum oft” in- per curiam, quod guerens recuperet, Sc.“ where 


ſtead of © conſe- be, © CONSIBERATUM eff,” To make good this entry, divers cat 
© deratum eſi, were Cited in the precedents of LoRD Coke. But it was anſwers 
is erroneous. that it was a miſpriſion by the printer, and that it is not ſo entered 
Ante, 6. tte roll; for it was alledged, that © confid:ratum eft is more eff 
Cro, Elia 145, tual than © conceſſum gt; and precedents are founded upon ge 
Cro. Car. 442. reaſon, and are to be obſerved, 8 ; 

Dougl. 116. 1. Term Rep. 782. N 


Ce 18. ayly again/? Merrel. 
; Trinity Term, 13. Fac. I. 
On an agree- A CTION ON THE CASE. Whereas 10th e , 
ment to carry ac. 1. there was communication between the plaintiff and & 


goods atſomuch fendant, concerning the hiring the plaintiff to carry for the deen 


per CWT. an ac : = . 8 
3 not lie With horſes and wain a load of madder from Exball in the count 


for falſely a · Eſſex, to Uppingham, in the county of Rutland; and that by | 
firming that there, to deceive him in the carriage thereof, the defendant 2197 


Fey contained fraudulently that the (aid load of madder was eight hundred pow 
— | prey weight 4 whereto he giving credit, undertook the charge © 


F282 tkeyweigh- ſaid madder; and that the d:rendant promiſed him to pay oY 
ed; forthe hundred weight 26. 8d. and he, giving credit that the ſal 


inti i 4 . . . . id 42 
3 was but eight hundred weight, carried it according to the ſaid 3; 


, Yel! 
into the truth of the aſſertio.1, A+ te, 196. Poſt, 494. S. C. 3 Bullt. 95. 1. Roll. Ab. 101 


- 


1. Sid. x46. Catth. 90 Salk, 202. 3 Term Rep. 51. | 1 men 


0 \ 4 


— 
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3 and alledges in facto, that the ſaid load of madder weighed Barz | 
nuch more than eight hundred weight, viz. two thouſand two hun- 7 


*— 


ted wright; by reaſon whereof his horſes, drawing the ſaid wan 348. 
ve with the load of madder, being laden with ſo great a weight, were 1. Bac. Ab. 168, 
d compelled ita vebementer laborare et trahere, that ſeven of his horſes 
4, which drew the ſaid wain ratione inde peribant, per quod, &c. The 
t defendant pleaded not guilty; and it was found againſt him. 


* 
* 


lt was now moved in arreſt of judgment, that this action lies not; See Wheatley's 
for he being hired to carry by the hundred, it was his own. folly to — Jy | 
overload his horſes 3 and it was a matter which lay in his own view My and B 
and conuſance: and if he doubted of the weight thereof, he might Hem. B. C. 
have weighed it ; and was not bound to give credence to another's 343. 
ſpeech; and being his own negligence, he is without remedy; as 
where one buys an horſe upon warranting him to have both his eyes, 
make hath but one eye, he is remedileſs; for it is a thing which lies 
in his own conuſance, and ſuch warranty (a) or affirmation is not # 
material, nor to be regarded: but otherwiſe it is in caſe. where the A 
matter is ſecret, and lies properly in the conuſince of him who war- 
rats it, and cannot be known to him who buys or makes the con- 


ra; for the law gives no remedy for voluntary negligence, 


Tae WHoLE COURT was of that opinion; although it was ſaid, See the caſe of 
that there was apparent fraud here in him whoaffirmed, &c. and per- Paſley v. Free- 
alventure the plaintiff was a ſtranger there where he undertook the 2 3. Tem 
carriage, and had no weights to weigh it. But it was anſwered, that nu. 
twas his groſs negligence, that he would undertake a weight fo far 
aceeding the affirmation, without cauſing it to be weighed, Where 
fre the judgment was ſtayed, | 


8 . 


8 2 0% 


wt 


4) Sec Mr. Butler's note (1). Co. Lit. 365 8, 
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5 | H ilary Term. 
13. Jac. 1. In the King's Bench. 
Sir Edward Coke, Kut. Cbief Juſtice. 


| 

Sir John Croke, Kut. | 

Sir John Doderidge, Kt. Juſllices. x 

Sir Robert Houghton, Nit. 1 

. Sir Francis Bacon, Nut. Attorney General. r 

| Sir Henry Yelverton, Knt. Solicitor General. a 

VT I Inn | in 

- Carr 1. | Dighton and Holt's Caſe, F 

No man i: D OBERT DIGHTON and Milliam Holt were committed by p, 

bound to take Fa the high commiſſioners, becauſe they refuſed to take the oath IX 

2 — ex officio (a); whereupon an habeas corpus being awarded, it was re. ci 

court upon any turned, that they were committed becaule they being convented for 

matter which ſlanderous words againſt the Book of Common Prayer, and the g0- 00 

3 him. to vernment of the church, and being tendered the oath to be examined Fll 

3 upon thoſe cauſes, they refuſed, and were therefore committed: 

8 * and after three Terms deliberations, the Court now gave their reſo * 

Hob. 84. s. jutions, that they ought to be delivered. | 05 

Cro. Eliz. 201. Coke, Chief” . rendered the reaſons: Fix sr, Becauſe thi Th 
ww examination is made to make them accuſe themſelves of the breach 


Inſt 333 oa 
: Bull. 282. of a penal law, which is againſt Jaw; for they ought to proces 


3 Ruſh. 116. againſt them by witneſſes, and net enforce them to take an oath to 
3 accuſe themſelves. And he thereupon cited two precedents: the one 
Barnes Ws: in 10. Eliz. in Lord Dyer, not printed, where LEE, an atm, 
Strange, 89. was convented before them becauſe he was preſent at maſs, and they 
Salk. 153- would have examined him upon his oath of theſe matters ; and being 
impriſoned for refuſing the oath, this matter was returned upon an 

habeas corpus into the common pleas, where he had his privilege, and 

was diſcharged. Another precedent he cited to be in 18. Elz. where 

Rowland Hind was convented before them upon pretence of uſury, 

and was offered to be examined upon his oath, and refuſed ; and being 

committed for that cauſe, was diſcharged. | 


A prohibition SECO NDLY, For that it appeared here upon examination, that the) 
lies to the ſpi- required a copy of the interrogatories, and were denied them; ad 
ritual court for that is within the equity of the ſtatute of 2. Hen. 5. c. 3. (b), uber 


8 2 * the copy of a libel is denied. Wherefore they were bailed. 


libel Ante, 37. —T. Mod. 308. 1. Vent. 5. Hard 364. 1. Sid. 403. Salk. 553- - 
(a) By 13. Car 2. c. 12. no cecleſiaſ- charged to accufe himſelf of any cr 

tical judge ſhall tender an vath ex officio, ar matter. See Stra. 80. 
any bath whereby any perion may be (a) See 2. & 4. Edw. 6. c. 13. l. le. 


{Daw , Sir Thomas Pickering's Caſe. 


If lands be pur- IT was found by office after the death of Sir John Pickermg, * 
5 by Auf- ne and his wife purchaſed the manor of IM aſton, in the coun! 
and and wile, . . . . „ Aabite, to U 
and the huſband Of Hurtford, held of the king by knight's ſervice in capite, 1 
die leaving his and the heirs of Sir John Pickering; and that he died eiſed the! ; 
heir within age, and of two other manors holden in ſocage; rd that Thom 


M 1 = Pickering his ſon and heir was within the age of tweuty one Fe 


but body only, in wardſhip. 2. Rol'. Ab. 39. Hob, 64 90. 20 


— * $4 


| youu 
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's wife ſurvived him, whereby during her life there ccu'd Sir T. Prexen- 
2 dſhip of the land, but of the body only. | > awo's Cafe, - 
Afterwards in 30 May, 9, Fac. I. Lady Pickering died. In 30 June, If the king 
10. Fac, 1. Themas Pickering, being within age, was made knight. In make his . 
75 10. Fac. 1, he attained his age of twenty-one years, and ten- within age a 
cred his livery, and ſued a ſpecial livery within the time, wherein knight, the | \ 
was 2 pardon of all intruſions, actions, ſuits, accounts, executions b — * 
ind demands, except debts or money, by reaſon of any office or land is extind; 
reafure of the king's converted, or by reaſon of any debt due by any for he thereby 
obligation or recognizance. And notwithſtanding the auditor rated _— him of 
2 charge upon him for the mean rates after the death of Lady Picter- 85. 
ing until his age of twenty-one years; and proceſs was awarded there- 8. Co. 153. 
upon, et ad computand. pro meliore valore. And hereupon Sir T homas 
Pickering came and ſhewed the day when he was made knight, and 
tie ſpecial livery in diſcharge of the mean rates: and as to the other 


charge ad computanaum he demutred. | 
A caſe was hereupon made, and referred to the Judges; which was 


: dated by Hong AR T, Chief Fuftice of Common Pleas, and by LAN- 
ed FIELD, Chief Baron. | | 
0 Fnsr, Whether he ſhall be charged for mean rates betwixt the An infant ward 


dath of Lady Pickering and his being made knight, there being no created a knight 


ofice found after the death of the ſaid lady? AND THEY RESOLVED, _ be charged 


his That he ſhall be charged with the mean rates until he were made mu r 

ach knight, although there be not any office found after the Jady's death; death of the te- 

ead wich if it had been found, was clear that he ſhould be charged; for —_ without f 
to When the king had been in poſſeſſion of the land, and intitled to the 3 

one poſts, in which caſe a ſpecial livery would never have diſcharged in the kin u4 

10 hem; for that doth not diſcharge the poſſeſſion, nor give that which Ante, 156. 

bean poſſeffion, no more than a releaſe of a common perſon can give 6 Co. 74. 


a thing in poſſeſſion: and the common experience of the Court is, Pyer, 249. 
lt a ſpecial livery ſhall be conſtrued according to the intent, to diſ- 
Marge that which is not in poſſeſſion, but is concealed, but not 
0 charge any thing which is in poſſeſſion. But here the doubt 
o decauſe there is not any office found after the death of the lady, 
mich intitles the king to the land; for the other office after the 
Kath of Sir John Pickering intitles him but to the body, But be- 
uſe there was an office before finding the eſtate, by reaſon 
ereof he was in ward for his body, and for the reverſion; and 
s an uſual courſe in the Court not to haye an office after the 
a! of a tenant for life, when there was an office before finding 
e inheritance, but all ſhall come in by the feodaries certificate, 
aca is the information to the Court, and it is the uſual courſe, for 
* to the ſubjects, to accept of ſuch certificates, and not to 
E the fuding ſeveral o:Kces ; it was reſolved that he ſhould be | 
urge | 
,ECONDLY, Whether he ſhall be charged with them betwixt the An infant ward 
ne of his knighting and attaining his full age !—AND THEY RE- made a knight 
| eing made knight and be wi | 
dung of full age, he is not chargeable; for the - Tore by ar; — — 
dhuighr, hath thereby diſpenſed with his minority, and he is in law et 


I 
2 Roll. Abr. 39. 
Dyer, 284. 6. Co. 74. 


-_ 


TrkpLy, 


— a e wy 
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Proceſi ot THIRDLY, Whether this charge ad computandum tre mel 

| —— lore (there being no office nor 23 be to har 

bore” agulnſt lowable ?—THEY RESOLVED, That this charge is not warranted by 

the king's ward the law, and being without former precedents, is not allowable: for 

is illegal. the king, by way of charge, cannot impoſe a greater value than is 

Hob. 46. go. found in the office; but in his cempoſition for committing the 

8. Co. 170. he may impoſe what value he pleaſe; for it is his bargain, and he 

| - retain it in his hands, if he pleaſe, and the other, who takes 12 

a greater value than is compriſed in the office, is at his election whe. 
ther he will take it or not; but to lay a charge upon the heir more 
than is in the office, without another office or ſur to enhance it, 
is not allowable. x | 


Ca 3. Wood againſt Germons. | 
- Trinity Term, 13. Fac. 1. Roll 1064. Narfolk. 


A proviſoinz JA TECTMENT. Upona ſpecial verdict the caſe was, Tenant; 
_ —_ E fee of an acre, and leſſee for twenty-one years of another com, 


heirs may . lets both of them for ten years, rendering rent, with a proviſo, that 
ſtrain, is equi. if the rent be behind for twenty-eight days, that “ he and his heirs 
oy — avg might r2//rain; and if there be not a ſufficient diſtreſs upon the 
Len land, that they may re- enter. The leſſor dies, and the reverſion of 
Abr. 410. the inheritance deſcends to his heir, and the reverſion of the leaſe 
S. C. 3. Bulſt, came to his executors. Afterward the rent being due, and in arrear 
153. for twenty-eight days, the heir demanded the portion of rent, ac- 

"Py 848. b. cording to the value of the land of inheeitance; and it being not paid, 
7 Co. 23. a. nor ſufficient diſtreſs upon the land, he entered, and let to the plain- 


Roll. Rep. 330. tiff: and the queſtion was, Whether this entry was lawful or not 


367. ; FixsT, Whether theſe words, that “ he might reftrain,” be apt 
5 words by any conſtruction to ſignify the intent of the leſſor, that if the 
rent be behind, it ſhould be lawful for him to diſtrain? ; 
Coke, Chief Fuftice, held, that “ re/rain” was as much 28 to 
ſay «< diſtrain, and it ſhall be accepted to be of the ſame ſenſe; 2 
in the YEAR-Book 6. Edw. 2. recipere ter.” or that © terra re- 
« dibit“ for © remanebit.” 
„ arent be SECONDLY, Whether (this reverſion being ſo divided), the rent 
_— out of alſo be divided, and apportionable ? And if the condition be divided, 
freehold and Whether the heir may demand part of the rent, and for non-payment 
leaſebold pre-: re-enter ?—But as to this point no opinion was delivered: /ed au- 
miſes, and the 63, 
reverſions de- Jour natur. | . 
ſcend to the heir and extcutor, the rent ſhall be apportioned ? Co. Lit. 147. 7. Co. 23 Cro. 


Eliz. 60). 622. | 3 : 
| Sir Baptiſt Hicks againſt Goates. 
Michaelmas Term, 11. Fac. 1. Roll 1236.—In CB. 


On z covenant RROR of a judgment in the common pleas, in a writ of cove- 


wh = | — of nant, wherein Fir Baptiſt Hicks had judgment to recover fout 


land Ge hundred pounds, | | 
& 02 20S The error was affigned in point of judgment, wherein was co. 
mate? found Venanted, inter 2 Whereas the plaintiff has bought f 
wanting of the Henry Fletwood a wood. called Weſton Park, eſteem 
number at . 
hich it had been cflimated, averring that it had been joftly meaſured, and that it wanted 7 
eres, which, amounted to > ca aug Tage ho 4ook. only A $41", 


C481 4. 


* 


1 


Sa Pei e e 


be three hundred acres, after the eſtimation of eighteen feet and a Hicrs 
vf tothe pole, at the rate of one hundred pounds ſor every acre, and 0 2 
had paid kye and twenty hundred pounds; that thè ſaid Sir Bapri/t — 2 
Hicks and Henry Fleetwood ſhould appoint two meaſurers, the one at Abr. pe Sy 
de election of Henry Fleetwood, the other at the election of Sir Bap- 8! C. 2. Roll. 
0 Hicks, to meaſure it, before the 31ſt of January following; and Abr. 203. 
if there appeared to be more acres at the ſaid meaſuring than the five ©: C. T Roll. 
and twenty hundred pounds amounted to, that Sir 1 Hicks mg, 1 Rep. 
ſhould pay as much as ſhould be more, before the end of February; 126. 
nd if the acres did not amount to ſo much. as he had paid, that then 
Herry Fleetword and Goates ſhould pay as much as ſhould be wanting, 
tefore the 31ſt of May following: and he alledgeth in fact, that he 
oninated luch a meaſurer; and that Henry Fleetwood would not ap- 
int any before the 31ſt of January. That the ſaid meaſurer juſtly 
meaſured it, and there were wanting ſeventy acres, which amounted 
toſeven hundred and fifty pounds; and that he being 3 1 upon 
the 10th of December, 10. Fac, 1. to pay it, had not paid it. The 
defendant takes iſſue, that there did not want any acres to amount to 
tie laid ſum of five and twenty hundred pounds; and it was found 
zainſt him, and damages given to four hundred pounds, and judg- 
ment accordingly (a). | | | 
THE FIRST ERROR aſſigned was, Becauſe it is not alledged, that On a covenam 
there wanted ſo much ; but that it appeared by the meaſuring, to Pay accord- 
tat there wanted ſo much, and it might be falſly meaſured. But 6096 yer 
upon the peruſal of the record, it was held to be well enough; for averment — 
it was alledged, that it was juſtly meaſured, and that there wanted the land was 
ſrenty acres, which is not referred to the meaſuring (which perad- juſtiy meaſured, 


renture might be falſe) ; but it is expreſly averred, that there wanted 5 won leer 
ſomuch, . : Ke is ſufficient, 
1. Term Rep. 638, 


S scon v, It was much inſiſted upon, that notice ought to on a covenant 
ue deen given to Goates that fo much was wanting, becauſe he to pay ſo much 
n ſtranger to the meaſuring, and the notice ought to have been for land as 


before the day of payment, viz. 31 May, 8. Fac. 1. And there old appear 
8 not any requeſt —.5 alledged . ra rey ons Fac. 1. which 3 yah 
long after the day of payment was paſt : ſo he takes advantage of a tice of the mea- 
covenant broken, where the defendant had not any notice given him ſurement is 
to perform it,—Sed non allecatur ; for he being privy to the covenant, yen 4 | 
oupht to take notice of the admeaſurement as well as the plaintiff, Pol gas 7. 
nũ might have been preſent at the meaſuring: and although Henry Hob. 1 4 Y 
'twod, and not Goates, was to appoint the meaſurer, and did not 8. Co. 93. 
Git, it was his default, and they both being parties to the cove- 1. Roll. Ab, 
nant, the defendant is as well to take notice thereof as the other: alſo wo ng 
n paint of covenant, notice is not to be given as ſtrictly as it is upon 5 3 
mobligation, which is in point of forfeiture. Yide B. G. 92. b. 1 Com. Dig. 
Frances 06; 10. Edio. 4. pl. 14. & 24. Afterward, notwith- 463. 
e : Burr. 2229. 
1 ele exceptions, rule was given that judgment ſhould be - Com. Di 74 
3 3. Bac. Abe 713, 714. 


l Sed vide the Caſe of Lowe v. Peers, damage, and the jury are conſined to it; 

* . 2229. Sayer's Damaggs, 59. and this point of the caſe, as here reported, 

e , iu fad, that where the preciſe confirmed ; but as abridged by Roll. 2d 
hired and agreed upon between the Vol. 703. denied to be law. 

Fives, that very ſum is the aſcertained | 


Barbara 


\ 


| * dower. Theheir facias to warn the heir and tertenant; and Thomas Binion was te. 


Rep. 223. doubt of the death of the jurors in the one caſe, and of the ſun- 


— 
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Cars. | Barbara Herbert againſt Thomas Binion. 
Trinity Term, 10. Fac. 1. Rol! 


Awoman brings RROR, to reverſe a fine in the co of Montęome 
a writ of error Rithard Herbert her huſband. POM Es P 7 oper ad 
to reverſe a on | 
we oy Hoa th The FirsT Exxon aſſigned was, For that the writ of dm 


entitled to potęſtatem bare teſte before the writ of covenant, and had x ſeire 


ur AR; zug turned to be warned as heir and tertenant ; and he appeared and 
pleads that kis pleaded,” that William Binion the conuſee, his father, died ſeiſed, 
father, the co- ow rom to him as his heir, and that he is tertenant and 
nuſee, die within age, and prays, gue parol demurrera. The plaintiff coun. 
2 8 terpleaded the age, e that ſne was intitled to how dower be 
to him as heir; fore the fine levied, and now is barred of her dower by this fine; 
that he is terre- Wherefore ſhe ſues to be reſtored to have her writ of dower. And it 
tenant ite was thereupon demurred, and argued oftentimes at the bar, and a. 
3 terwards very ſolemnly at the bench, Whether it were a good coun- 
Coeds the terplea to ouſt him of his age? | | 


rp a Coxkx, Chief Juſtice, CRokt and Houchrom argued, that it 
endowed, and was no counterplea for her to ouſt him of his age; for it is a nile 
proves the fine the heir being within age, and in by deſcent (fo as he is heir and ter- 
being _ tenant), ſhall have his age in a writ of error, as 47. Edu. 3. l.. 
( ſtored onlyto 9+ Hen. 6. pl. 46. and 6. Co. 4. b. Markals Coſe, 

_ —— it And although it was objected, that in dower age is not al'ow- 
on demurrer, able, as 5. Edw. 3. pl. 4 5. Hen. 5. pl. 13. 12. Edu. 
that, as the in- pl. 17. 4. Hen. 7. pl. 1. 17. Edw. 3. pl. 53. and 44 Eau. 
fant was terre pl. 23. for the miſchief, when ſhe, claiming but an 

ary 0106p ar for life, may die and loſe that eſtate ; which was the reaſon in the 
parol ſhould ds Caſe of Williams v. IVilkiams (a), that an infant ſuffering a reco- 
mur. very by default in do er, ſhe ſhall not avoid it by error for tas 
Ante, 111. 393. cauſe; for then ſhe never ſhould recover: and ſo it was objedted, 


8. C. 1 Roll. that in a diſceit or attaint an infant ſhall not have his age, for 


* A — — 


= > :. = = 


4 Ge * moners and viewers in the other; and therefore where there i 
$62 Bug, ſuch a miſchief the age ſhall not be allowed. And its here * 
134. jected, that it is confeſſe the demurrer, that ſhe had title 
Cro. Eliz, 567. Jower, if this fine were walked ; yet they held, that inaſmuci 
- —_ Rep 35 the rule of law is, that an infant by intendment hath no conte 
252 4323. P cance to plead in defence of his title, and he might have divers pen 
Cro. Car. 250. to avoid that writ of error, and ſhe herſelf by her fine hath given 
3. Co 13. from herſelf her right of dower by her own act, as long 25 de 
Co. Lit. 290. fine ſtands unreverſed, therefore the law. will favour the infant 
6. Ce. . rather than the wife to reverſe his own fine: and although ſhe now 
2 loſt. 257. pretends that ſhe claims but dower, yet if the fine were re 
3 Bac Abr. ſhe might claim another title, which peradventure 2 reach t 
154 164 the inheritance z and this pleading here doth not op her j 2 
by this means the infant ſhould be diſinherited, where peradyet- 


la) Cro. Eliz, 567. 


ut 
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ure ir he were of full age he had a releaſe, or other matter to bar the 
writ of error: but if the widow be barred by dower in judgment ina 
writ of dower, and bring error, there the heir ſhall not have his age; 
becauſe it appears by the writ itſelf that ſhe demands dower only; 
and ſued to have it. So 44. Ediu. 3. pl. 43. if a woman being to 
de endowed loſeth by default in a præcipe, and bring a quod ei defor- 
gat, the tenant ſhall not have his age, becauſe the title of the woman 


„and ſhe hath not done any act to forecloſe herſelf; but here 


he hath committed an act to bar herſelf of her dower: and although 


393 
Hrenavenr 


apain 
pick 1 


he faith ſhe claims only title of dower, that cannot be put in iſſue 


detwixt them, for an intent to have title of action is not iſſuable. 


Coxe, Chief Fuftice, cited, that in our ancient books, as Fleta, 
© b. Bract. 152. Brit. 327. if a wife after the death of her huſ- 
band ſuffer one to continue a year and a day, and he die ſeiſed, his 
heir within age, the wife ſhall not demand dower during the nonage 
of ſuch an heir, but the paro/ ſhall demur, becauſe it was her folly to 
ſuffer him quietly to enjoy it without ſuit 3} 4 multo fortiori here, 
where he is in by her fine, and a dying ſeiſed: alſo, a fine is as an aſ- 
ſurance, and is tobe favoured as much as may be by any means ; and 


therefore, although dower is to be favoured, yet the law will not give 
ter any favour to avoid her own aſſurance: alſo, counterplea of age 
ſhall not be put where it appears that he is not heir, as a baſtard, or 


one who is not in as heir but by purchaſe, or in caſe of inevitable ne- 
ceſſity. | TR 1 
Dopkxipck argued ſtrongly to the contrary, and ſaid, that where 
there was an infant and a wife who demanded dower, both were to be 
relpected, and are to be favoured; and the ſafeſt way to avoid error 
"2s to grant age: but he conceived that it was not the true way, 
nd therefore he held, that the age was not grantable ; for as in dower 


it is not grantable, no more is it allowable in this action, which is 


tobring her to the means to have dower, 43. Af. 22. in petition it 
pot allowable. The pretence that he ſhould have his age is, be- 
cauſe he might have a releaſe to plead; but that cannot be here, be- 
caufe ſhe was a feme covert (BUT NOTE, ſhe might have made a re- 
laſeafter the death of her huſband) ; which is the reaſon that in a ſcire 
ia to execute a judgment the heir ſhall not have his age; for the 
aw adjudgeth that he cannot have title, but that he is bound by the 
judzment, as 18, Eliz. 3. pl. 7 
upon the caſes of attaint, 40. A; 27. 47. Edu. 3. pl. 8. and of 
Aceit. Wherefore he held, that it was not grantable. 


But notwithſtanding it was adjudged, that the pare! denturrera. 


4 and 22. Edio. 3. and he relied Supra, 392. 


\ 


— — 
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sir Henry Slingldy igt John Lambert und l 
| Executrix of John Shilleto. 25 
Michaelmas Term, 12. Jac. 54 © 


If 2 perſon re- RROR of a judgment in debt in the common pleas ; becauſe 

— — then plaintiffs as executrix brought debt the eder 
Kretrix, and the as ſheriff of York, for the eſcape of one George Brown, againſt whom 
Kaif, upon they recovereda debt of eighty-two pounds, as adminiſtratrix of Juha 
execution, ſuf- ©; '11.,,- and that he being in execution, the defendant ſuffered him 


dant to eſcape, to Eſcape : reciting all the record in certain. 


dcbt on this The error aſſigned was, That the firſt recovery was as adminiſtr:. 
op — ür trix of John Shi and the debt upon the — is as executrix to 
ü ee Jobn Shilleto; which cannot be, that one ſhould die inteſtate and 
| erroneous, e an executor ; and the debt upon the eſcape ought always to pur- 
Ante,4-15- fue the firſt action: and this action being brought as executrix, dif. 
222 580 affirms the firſt ſuit, which ſuppoſeth 'a dying inteſtate ; and if an 
ah 8 executor bring an action, and recover, and die inteſtate, the admi- 
. nifſtrator of the firſt man may not ſue execution by ſcire facias, for 

Dougl. 4 there is not any privity betwixt them; as 26. Hen. 8. pl. 7. 5. C. 
bc was Maga, b. and 1. Co. 96. a. Shelley's Caſe (a). And if one recover as ad- 
Walker, 2. Ter. miniſtrator, where he is executor, the party againit whom the reco- 
Rep. 126, very is ſhall have an audita guerela, ſuppoſing he had no right to reco- 
ver, as 2. Rich. 3. pl. 8. (b); d multo fortiori, where it appears by 

their own ſhewing that there is an executor, he cannot found an ac- 

tion upon that which he did as adminiſtrator. 


And although one and the ſame perſon bring this action as execu- 
trix, who firſt recovered as adminiſtratrix, and ſo guaft a privity 
therein, which is the principal doubt of this caſe, as DoDdgR1DGE fad 
for if he had made a releaſe he might have barred that action, or if 
e money had been levied he might well have retained it); yet be- 
cauſe it appears that he ought not to have an action in this manner, 
ALL THE CouRT held, that the recovery was erroneous. Where- 
fore the judgment was reverſed. Vide 5. Co. 33. 2. 
() See 17. Car. 2. c. 8. whereby an ſtrator. 
adminiſtrator de boni: mon is enabled to, (5) 2. Saund 148. 6. Mod. 92 : 
take out execution upon a judgment ob- Peere Will. 576. 3. Peere Will. d. 
tained by the executor, or former admini- 


Carr 7. Thomas Blanford again Laurence Blanford. 
| | Hilary Term, 8. Jac. 1: Roll 1371. 
A teſtator de- \RESPASS. Upon a ſpecial verdict the caſe was, Thomas Bla 
viſes a term to ford the grandfather, being tenant for thirty-two years of the 
his wife for life, ile two ſons, Themas father to the 


with reminder lands in queſtion, and 2 i 5 W 

to his two ſons; Plaintiff, and Laurence the defendant, deviſed his term to his wit 

but if they for her life; and after her deceaſe to Thomas and Laurence his ſons; 

ſhould hayeiſ- « and if they have no ſons, equally and jointly together; but ＋ 

ſuc male, then c pleaſe God to beſtow on them both men- children, then my *" 
c 


— Ioor © 1s, it ſhall be reſerved and put out to the uſe and profit 


of the ſons has © their ſons jointly 12 or to one of them, if they a 
_ _ « not men- children; but if it fall out they have no iſſue male, 

determination of the particular eſtate, he ſhall have the term. 8. C. Moor, 846. 8. c. Godb. 1 
8. E. 3. Bulſt. 98. 4 | « m7 


have 
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« Blanford's children.” And he made his wife executrix, and 
hed: ſhe aſſented to the legacy, and died: Thomas and Laurence 
enter, having then no children: Thomas three years after had a ſon, 
the now plaintiff, who entered and ouſted the defendant, who re-en- 


s tered. 


After argument at the bar, it was argued at the bench; and che 
queſtion was the expoſition of this will, v1z. Thomas and Laurence 
having no ſons at the time of the death of the wife, and the one of 


o ſhall expe until his uncle and father be dead ? 


It was reſolved by Coxs, DoptriDGs, and HovcnTon, that 
the ſon born ſhall have . „ and that his intention in the will 
was, that his two ſons, Thomas and Laurence, ſhould not have it if 
they had a ſon ; and his care was for his grandchildren, what ſhould 


become of them, rather than for his own children, 


- 


395< 
1255 after che deteaſe of my ſon, it ſhall be to two of Henry ranreas 


BLANFORD. 


them having a ſon after, Whether he ſhall ouſt his uncle preſently, 
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Eaſter Term, 
14. Jac. 1. In the King's Bench. 
Sir Edward Coke, Kut. Chief Juſtice, 
Sir John Croke, Kut. e OW 
Sir John Doderidge, Kut. Juice. 
Sir Robert Houghton, Nut. e 


Sir Francis Bacon, Kut. Attorney General. 
Sir Henry Velverton, Kut. Solicitor Genera 


— 


ce ͥ Powks againſt Child. . 
A pentl for Efes, ENT againſt William Child. Aſter verdict, it was 
ow 


= wut OO. 


one action an- moved in arreſt of judgment, that the d:/tringas was between 
= 15 = ks and Zohan. Child; and upon examination it appeared that the 
inether, is an Writ was ſo; but the panel annexed was intitled, „ Nomina jurats 
error aided by © rum inter Rich, Fowks et WILLIELMUM CHILD,” and the 
the verdict. jurors were the ſame perſons who were returned upn the venire facias 
_ 14. 354 The truth was, that there were two records of 77 ow: and two 
5 diftringas's; the one betwixt Richard Fowks and William Child, and 

Cro. Car 3% the other betwixt Richard Fowks and John Child; and by the ſhe- 
3. Co. 2. b. Tiff's miſpriſion that panel which was betwixt Richard Fovis and 
$. Co. 43-a. William Child was annexed to the writ of diſtringas betwixt Ri- 


I. Roll. Ab. 196. hard Fowks and John Child; and this only was tried, and not the 


1 3 other iſſue. + 
„ DUNE, . R 

2. Roll. Rep. The queſtion was, Whether it might be amended or aided by the n 
Lo ae iran, ſtatute of jeofails ? Wet * 
| 1. Barnard. 108. And IT WAS RESOLVED, that it was aided by the ſaid ſtatute, Ti 
1 and it is as if there had not been any writ at all: wherefore it was a theſ 
| judged for the plaintiff. , affr 

| Cave 2. George Therne again/t John Fuller. 


Michaelmas Term, 12. Fac. 1. Rel! 


n an fee WF RROR in an aſſumpſit. The declaration ſtated, That wheres 
tr. jor E Thomas F r brother, was indebted to hm 
| collateral con- thirty-two pounds, which being not paid, he, for the recover) 
| Cn wo the fad. debt, extra curiam dom. reg. ad placita coram ipſo rege ten 
| ſue another, @aſſignat. procured an alias capias to arreſt him, returnable 2" 
| there is no need Hill. to anſwer him in placito pred. and that he delivered that wi 
den to the ſheriff of Buckingham, who by virtue thereof, on 
| —— ' January in the ſame year, arreſted him; that the defendant after- 
| Cowp. 671 wards, ſcilicet 12th April, 12. * I. in conſideration that the plan. 
| en, tiff at the defendant's requeſt ad tunc et ibidem would aflent * 
| be content to deſiſt from further proſecution of the faid ſuit 
the ſaid Thomas Fuller fo begun, and would remit to bim his y 
the ſaid John Fuller aſſumed to pay that ſum at the Feaſt of S. 10, 
| 


St. 
chat 


i 


/ 
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hazl, or then to give him ſecurity to pay the ſaid debt to him at the Taran 
end of fix months; and alledgeth in fact, that he did forbear to againſt 


| id j van ellis. i , | Fork. 
ſecute, and that he had not paid it, nor given him any ſecurity.— 
yt rerdick and judgment given for the plaintiff, error was brought. 


Tue FigsT ERROR aſſigned was, Becauſe he doth not alledge Ante, 207. 
how and in what manner he became indebted. —Sed non attecatur ; Poit. 548. 593. 
for although it be true (as all the Juſtices here agreed), that an 0 Hob. 18. 216. 

t lies not upon a general allegation againſt the party, quad inde- 2. Browal. 16. 
bitatus aſſumpſit, without ſhewing how he was indebted, viz. for 8 I. s & \ 
ware ſold, or money lent, or ſuch good cauſe ; yet foraſmuch as the 1. Com. Dig. f 
debt is here collaterally due by another (a), and the conſideration is 152. _—_ 
the ſtaying the (uit after the arreſt, it is good enough. « wp 


Tux SECOND ERROR was, Becauſe it is alledged, that he proſe- The ſtyle W 
eutus fuit extra curiam domini regis ad placita, &c. where, as was al- court ef kings 
ledged, there was not any ſuch court by that addition; but jt bench. : 
ought to have been, extra curiam domini regis coram ipſo rege tenend. — 5 — 
for the other addition is only for the Judges of the court, that Hob 26 270 
they are aſſigned, &c.— Sed non allocatur; for it is all one in ſub- 1. Cem. Dig. x 

. | | ö 1 i 
po. FE og 1 | 1. Ter. Rey 140. 

THIRDLY, Becauſe the conſideration, quod aſſenſit et contentus Ay 
fut to forbear to proſecute, is no ſufficient — 3 for he may ry wheat | 
furbear one day and proſecute again the day following. —Sed non alle- ed an abſolute 
catur; for it is a promiſe for an abſolute forbearance of the proſecu- forbearance. 
tion, for that is implied. 1 

4 Hob. 2x6, * 
| | 1. Com- Dig. 438. 

FOURTHLY, The promiſe is in April, and the arreſt being in Fa- The ſuing out 
wary before, it doth not appear that the writ was returned, nor that of a writ, and 
it was continued, nor what became of it, or that it had any eſſence; arreſt there- 
id it cannot be ſaid to be a ſuit commenced. —Sed non allecatur ; for Pon, iu a com> 
being alledged that the writ was ſued out, and that he was thereupon 882 8 
rreſted, it is a ſufficient commencing thereof, the ſtaying of which Cowp. 454. 
er ſufficient ground for this action. Wherefore, notwithſtanding Dougt. 62. 


ay; aſhgned upon the firſt motion of them, the judgment was 
: | 


— 


{a) Sce 29. Car. 2. c. 3. 


Ralph Smead 48% % Badley. cls 3. 


reas 
him Fofter Term, 14. Fac. 1. Nat! | 
1 \ CTION UPON THE CASE, for ſlandering his title; and In an aQion for 


declares, Whereas Milliam Smead, his brother, was ſeiſed in flander of title, 


urn. of the manor of Cale Norton, and died ſeiſed, without iſſue, ©" oy ag 
- 15 deſcended to him as brother and heir; and that he entered, 3 W 
co So a purpoſe and intent to aflure part upon his ſon for his tiff had an 0 
1 . and to make leaſes of part; taat the defendant, to fan 228 

1 — is intent, uſed theſe words, “ The 2 hath no more = 4 2 | 
oy ic = the manor of Cvle- Merton than a ranger ;” by reaſon of he was in atual 
"ts, pecches he could not make any leaſe or other aſſurance for his communication 
. . 8 the purpoſe, 


Poſ', 485. S. O. Yelv £5. Cro. Car. 140. 
Tho 


x % 


—_ - Eaſter Term, 14. Jac. 1. In B. x. 


; SuraD The deſendant leaded not guil ; and it was found FRA 6 
2 ST and moved in ne) 5 of judgment, that this declaration 2 hin, 
bdbieſcauſe he doth not ſhew any ſufficient cauſe of loſs ; for it i 
ſhewn, that he was in communication to make leaſes or S 
his ſon, but only that he had an intent, which may be fecr, 


not known to any.— And for that cauſe THE Court held i when 


and judgment was given for the defendant, notwithſtandi 
cedents in the New Book of Entries, folio 55. „ oa 


c .. © Whitchcot apainft Fox. 


Wo l - Rr Upon demurrer the caſe was, That George Fir 
— chat he leſſee for ninety=nine years by indenture, rendering rent, 5 
i —— _ venants by the ſame indenture, that he will not alien or aſſign his 
in of for. term, or any part thereof, to: any other but to his wife during her lif, 
iture, it u A and the reſidue of the term to his children, or one of his youngeſt bre. 
ee chren, upon pain of forfeiture of his leaſe. The leſſee havinga wife, 
— eſtate. aſſigns his term to Edward Fox his brother, who aſſigned it to Ty 
_ mas Hopton. Hopton enters, and makes Lucy his wife his executrix, 

1. Roll Abr. Who after paid the rent to the ſaid leſſor as executrix to her huſband 
408. 422. aſſignee of the ſaid George Fox, who accepted thereof, and afterward 


Dyer, 65. entered for the forfeiture. 


98 And the queſtion was, If his entry were congeable ? 


1. Lean. 246. PFirsT, It was doubted, Whether this covenant, that he ſhall not 
10. Co. 4% alien, &c. under pain of forfeiture, being only by the leſſee, and not 
1. Saund. 310. a WH G 

2. Saund. 352. by proviſo, be a condition to defeat the eſtate And it was refolr- 
4. Bac. Ab 342. ed, without hearing arguments, that it was; for being an indentur, 
Dougl. 620. 636. they are the words of both parties, and are ſufficient to determine the 
Ter. Rep bas. Jeafe. Plowd. 142. 3. Edw. 6. 
on z condition SECONDLY, Whether the alienation to the brother in the life of 
to aſſign only the wife, and this alienation by the brother to Hogton, be a breach d 
to A., after the the condition? And quoad the firſt point it was objected, that the 
A. may aſſign baron might not alien to the feme ; therefore the condition in that poi 
co another, is void, and thereby liberty is given to alien to his brother; and wien 
1. Roll. Ab. 422, he hath aliened to his brother, the condition is. diſpenſed with, av 
Dyer, 752. the brother may alien to whom he pleaſe. —And ALL THE Cour 
2. Bulſt, 290. was of that opinion, guoad the ſecond part of that queſtion; butfu 


Roll. Rep-68. the firſt part they doubted. 


1. Com. Dig. 473. 3. Will 33. 2. Term Rep. 425. 

plane cf. THIRDLY, Admitting it to be a breach of the condition, whether 
— 3 au this acceptance of the rent by the hand of the executrix of the aſſignee 
aſſignee is a dif- ſhall bar him of his entry? becauſe it is not alledged that he had notce 

ation ofa of the aſſignment at the time of the acceptance, but that he, , 
N not that ſhe was executrix of the aſſignee, accepted of that rent; . 
Aus 4. Hens is not traverſable, but he ought to have alledged by matter 
4. Co.18 b fact that he had notice, which might have been traverſed. —But Al 


Cro. Car. 512. THE Cour held, that this aceeptance ſhall bar him of his ent 


we for where the rent is accepted by his own hands, it ſhall be inten® 
ro. . 221. that he had notice ſhe was to pay it, and the allegation by p 
33. of ſciens is ſufficient; and if he had not notice, the leſſor ou 


Se to ſhew it on his part: wherefore it was adjudged accom 
. Ter Rep-425. 


\ 


— 


Eaſter Term, 14. Jac. 1. In. P. R. = "1, 2 
Loyd again Cox. Cam. 
in the exchequer-chamber of a judgment given in the ; ;, f 185 
=—_ bench, in an action for theſe words: . Thou * witch, able {ry — 
A and that I will prove; I have ſeen thy imps or ſpirits in the night, ther © @ witch,” 
« nd don didſt unbewitch my child.” Judgment being given that . 
theſe words were actionable, it was now aſſigned for error, that it lies pgg. 532. 600. 
not And ALL THE JUSTICES AND BARONS were of that opinion: Hob. x 
for to ſay, 4 Thou art a witch,“ hath been oftentimes * not 2. Rell. Ab. 43. 
to be actionable; and the addition, © I have ſeen thy imps or ſpirits,“ Cro. Car. 334. 
is but matter of fancy, and not triable whether it be true, and there- 
fore no cauſe of ſlander. Wherefore the judgment was reverſed. 


Sir John Bret again/# John Cumberland, Executor of ces 6. 

| William Cumberland. 1 

Trinity Term, 13. Fac. I. No 1500. | 
VENANT ; for that queen Elizabeth, by her patent, let a Covenant © 
houſe to the ſaid William Cumberland, wherein were theſe *gaint a leſſee 
words: 4 and the ſaid leſſee, his executors and afligns, reparabunt ar 72's for noe 
« jomum prædictum, and ſhall leave the faid houſe fo repaired, &c.“ 7 ary. oh 
The queen afterwards granted the reverſion to the plaintiff, and to his verture, where 
wife, and to the heir of the huſband in fee; and for not repairing, the ĩhe reverſion is 
plaintiff brings an action of covenant. Upon this declaration the de- £724 to the 


fendant demurred, —— __ 


FigsT, Becauſe the action was brought by the huſband ſole, either by the 


where, by his own ſhewing, the wife hath an eftate therein as well — eee _— 
25 the huſband. bby | 3 


| his wife. 
SECONDLY, Becauſe they are not the words of covenant of _ 240. 
leſſee, nor is it the deed of the leſſee (a). | | olt, S3 f. 442, 


But THE CouRT, without argument, reſolved for the plaintiff; 4 


forthe ation being perſonal, and damages only to be recovered, the Cro. Car. 30g. 
buiand may have the action ſolely, or join the wife with him if they _ 
pleaſe, 5 | 1. Len. r 

| t. Mod. 273. 
Clift, 633. 3. Bulſt. 164. Cro. Eliz. 464. 608 613. 1. Jones, 325. Moor, 912. 
1. Vernon, 396 1. Com Dig. 574. 3. Term Rep. Pa, F | fe —_— gy 
TaiRDLY, They held, that theſe words in the queen's patent What words 
mount to a covenant on the part of the leſſee; and he accepting the t to a co- 


ale 4 by that covenant. - Wherefore it was adjudged for the Money 6 

f. 4 | oph. 136. 
plant I. Roll. Ab.g18. 
Powel on Contracts, 242. Dougl. 27. 766. 


4) See Ante, 240. and Poſt. 522. 


Tydcot againſt Weſtcomb. | Care 7. 


A Me IRE FACIAS was awarded from T. and not de vicineto v., . 


14 T.—And for this cauſe an exception taken: and reſolved to Poſt, 493, 
de ill, and not amendable. | 


Berry again Penring. „ Odab 
5 _ upon an obligation, The condition was, To ſtand to A ſubmiſſion to 


e arbitrament and order of four ſuch perſons, naming their the arbitration 
« the þ ” | of four perſons, | 
we award be made at ſuch a time by the four, ox by any three of them, creates a divided autho- 
La u 2ward by any three of them is good. | | 
| names, 


* 


PR 


* 1 — 
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| Beany names, Of all actions, bee. ſo as the ſame award be made and dd 
a : os 1 i£ | Gels. 

>= ed up in writing under the * and ſeals of the four, or any three 

'$.C: x. Roll, The defendant pleaded, nullum fecerunt arbitrium. 


8. C. Moor;849. The plaintiff ſhews, that three of them made an arbitrament under 


S.C. 3. Bulſt. 62. their hands and ſeals; and ſhews what; and affigns for breach the na 


1 N paying of a certain ſum of money, which they arbitrated to be paid. 
5 The defendant thereupon demurred, pretending this arbitrament 


2. Keb. 57. to be void, becauſe it was not made by all the four arbitrators : 
* n © arbitrative authority is given to chem al bur wt not to . 
Bac. Ab. 438. hem: and the words, © /o as the ſame be made and delivered under 
“the hands and ſeals of them, or any three of them,” doth not alter 
the authority, but that they all ought to make it; nor is it good if t 
be under the ſeals of three of them. f 
Tux Couxr at firſt inclined to that opinion; but, after ſeveral ar- 
guments at the bar, they all Sriatim delivered their opinions, tut 
the arbitrament was good; for every part of the condition bei 
weighed, the intent appears, that it ſhould be ſufficient if three of 
them made it: and although the words at the firſt are to them fou 
Jointly, yet that is ſufficiently disjoined afterward by the words, © þ 
« as the ſame be made and delivered by any three of them;” wiel 
expound, that the ſubmiſſion is to be the act of four or three of them: 
and an authority may be well divided, but an intereſt cannot. And 
they much relied upon a former judgment in this court, betwixt Sa 
lows and Carling (a). Whereupon it was adjudged for theplaintiff, 
Afterwards a writ of error was brought upon this judgment in the 
exchequer-chamber, and the error aſſigned in matter of Jaw, for the 
cauſe before mentioned. —But ALL THE JUSTICES AND BaARoxs 
reed that the arbitrament was good enough; for the « jo ar” er. 
ins ſufficiently the ſubmiſſion to all ox to three of them, and tu 
disjoins all the authority. 5 
An award of all ANOTHER EXCEPTION” was taken in the arbitrament, that f 
matters *ex- was not final; for they arbitrate that all ſuits and actions ſhall ceaſe, 
U 1 n and all matters ſhall be determined, except concerning ſuch a bond 
« ſhall Rand in Which was awarded to ſtand in his force: ſo it was objected, that the? 
= force,” is had not made an end of all matters; and therefore the arbitrament 
l. not good. But ALL THE JUSTICES AND BARONs held it to be vel 
Ante, 278: enough; for they made an award concerning that, viz. that 
Strange, 903. ſhould ſtand in force, and ſhould be ſatisfied, which is a ſuficien 
declaration of their purpoſe concerning all controverſies ; and nd 
diſclaimer to meddle with any. Wherefore the judgment was of 


firmed. | 
(a) Ante, 278. 
C4229. Cooper again/t Franklin and Walter. 
; | Trinity Term, 12. Jac. 1. Roll 941. . 
A fepfiment IEC TMENT. Upon a ſpecial verdict, for lands in 79% 
made to A. bo DL the caſe was, John Malter was ſeiſed of thoſe lands in fee, 1 
1 made a feoffment of them to Thomas Walter, HABEN DUN to 


his body, to the »/e of him and his heirs and aſſigns for ever, is only an eſtate tail; for no _—_ 
ſciſed to a uſe who cannot execute an eſtate to the uſe, Co. Lit 19 b. Hetley, 1 TY" 
Ab 980. Cro, Eliz. 195. Cro. Car. 231. 245. 2. Co, 78. 3 Bulſt. 184. Plowd. 555: * 


j 


a... 
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% . 


._heirg of his body, to che uſe of him and his heirs and aſſigns for Cooran 
— queſtion —5 Whether Thomas. Walter had an eſtate in, t © © 


FRANKLIN and 


{:e tail only, or in fee determinable upon the eſtate tail? Waites. 
Fixsr, Whether a uſe may be limited upon an eſtate tail at the 
common law, @r at this day after the ſtatute of 27. Hen. 28, c. 10. 


of uſes ? 8 

dr cox DIY, Whether this limitation of uſes to him and his heirs - 
ſhall not be intended the ſame uſes, being to the feoffee himſelf, and 
tothe ſame heirs, as it is in the HABENDUM ?. Quere, quia non adju- 
dicatur. P 
But the opinion of THE CouRT upon the argument inclined, 
that he was tenant in tail; and the limitation of the ufe out of the tail 
is void as well after the ſtatute as before; for the ſtatute never in- 2 : 
tended to execute any uſe, but that which may be lawfully compelled 
to be executed before the ſtatute ; but this cannot be of an eſtate tail; 
for the chancery could not compel him at the common law ta execute 
the eſtate; and ſo the ſtatute doth not execute it at this day. Yide 
27. Hen. 8. pl. 2. 24. Hen. 8. pl. 62. © Feoffments al Uſes,” 


41. Et aqjuurnatur, 


Harriſon againſt Huckſley, Wymer, and Others. Cs 4 
Hilary Term, 12. Fac. 1. Roll . ys 


CIRE FACIAS againſt them as manucaptors for William Huck- To a ſcire facias/ 

0 ſley, who was condemned in debt and in execution; and brought brought by an 

a writ of error, wherein the defendants were manucaptors, that he — 

ſhould proſecute the writ of error with effect (a); and if the judg- —— 5 

ment were affirmed, that they ſhould ſatisfy the debt, if the fad 2 - Judgment ob- 

lan Huckfley did not. | _ by on 
inteſtate, an 


The judgment being affirmed, and ſcire facias brought againſt the afterwards af- 
manucaptors, they pleaded a releaſe made to the principal, and bail firmed; areleaſe 
of all debts, judgments, and executions betwixt and after the firſt made to the 


juagment, and the writ of error brought, and bail entered, and "TE res gre 


ſe, fore afirmance of the judgment: and, Whether that were a bar in judgments, and 
nd, this ſuit ? was demurred, FL executions made 
ef It was objected, that the principal being bailed, he can never be ur -nophnglewe 
in execution again for that debt; ſo the releaſe to him cannot be before its af- 


good : and to the bail it cannot be good; for before the judoment firmance, may 
firmed, there is not any cauſe of on againſt them; 2 RO * 3 f 
fore it was compared to Hoe v. Marſhal, 5. Ci. 70. where a releaſe — TEN 4 
u one who was bail in the king's bench before the judgment was Ante, 171. 337. 
judged void; for then at the time of the releaſe there was not any Polt. 403. 450. 
jul cauſe of action, nor was there any duty due by the bail, until g C. 1. Roll 
tie principal was condemned, and made default of payment. But in Ab. WE 
that caſe th CS . =. e335) 
cle the opinion of the Court was againſt the plaintiff ; for the S. C. T. Roll, 
oy party, notwithſtanding he be out of priſon, yet may Rep. 23: 386. 
latixfy the condemnation, and the ſurety is not liable to ſatisfy, * C. Negri 
in his default of payment; and L a releaſe to him is 230. EE hs 
2 as alſo the caſe is, it is a good releaſe to the bail; 2 Roll. abr. 
aw um which they are to ſatisfy is certain by the firſt judg- 4% 498. 
and therefore not like to Hoc“ Caſe : and foraſmuch as they 8 


10. Co 51. 
(a) See 3. Jac. 1. c. 8B. 13. Car. 2. c. 2. 16. & 17, Car. 2. c. 8. 
cio. Jac. D 4 - | | | are 


: 
- 


402 - Eaſter Term, 14. Jac. 1. In B: R. 


Hane are liable to ſatisfy it, the releaſe to them is good. Whgrefore, bee. * 


a5 inſt . , 
. Sed adjournatur (a). 


rant. () ln 8. C. Moor, 852. it is ſaid, that that the perty perceiving that 5 * 


it was reſolved to be a good bar, becauſe clearly the opinion of rut wuorrCoy 
the deb? and duty remain, notwithſtanding * that the ples 100: good, the matter ang 
the writof error brought; and therefore was moved again.—And $ C. 1. Roll, 
ES that it did not reſemble the caſe of a bare Rep. 386 rut Cova r were of the fame 
Paſſtbility.—8. C. 2. Bulſt. 232. it is ſaid, opinion; but adjurractur, 


Cave r. Auſten againſt Richard Monk and Samuel Chew. 
| Eafter Term, 14 Fac. 1. Roll 544. 
Wand CIRE FACIAS upon a recognizance of four hundred pounds ; 
cannot ſurren- J the condition whereof was, Whereas the plaintiff had recoyered 
der the princi- apainſt Thomas Brown in debt two hundred pounds, and eight pounds 
pal in diſcharge fourteen ſhillings for coſts ; and the ſaid Thomas Brown had thereupon 
of themſelves ; . > s "” po! 
for they are brought a writ of error, that if he proſecuted it with effect (a), or if 
bound to paythe it were affirmed, and that the reconuſee paid the condemnation with 


debt. the coſts which ſhould be adjudged for the. delay of execution, that 
Ante, 401. then, &c. | EA 


oy - 4 2. The defendant pleaded, that ſuch a day after the recognizance the 
3. Bulſt. 19t. ſaid Thomas Brown, before the judgment affirmed, rendered himſelf 
3- Mod. 87. to the Marſhaſſea to be chargeable for the execution, and to diſcharge 


n 5 
1. Bac. Ab 212. his ſureties; and there yet remains. 


in notis and 18. It Was thereupon demurred: and, without argument, adjudged for the 
Ld Raym-1097- plaintict, that it is not any plea; for this manucaption is not to ten- 
my Bo 1, der His body, but to pay the debt adjudged, which is grounded upon 
781. * the ſtatute of 3. Fac. 1. c. 8. that for the avoiding delays in exe- 
1 Ter Rep. 524. cutions, the party who ſueth a writ of error in debt ſhall pay the debt, 

or tind ſureties to pay the debt; otherwiſe there ſhall not be any ſtay of 


execution: wherefore it is not ſufficient to render the body, but he 


ought to pay the debt, or his ſureties for him; and not to let him to 


bail, and to render himſelf when he will. 
(«) See 3. Jac. 1.c.8. 13. Car. 2.c. 2. and 16. & 17. Car. 2. c. 8. 
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Froſel again/t Welſh, _ _ Cart I, * 
Hilary Term, 13. 2 1. Rall 854. | 
JECTMENT, for lands in Manſel, of a leaſe by Henry Her- A furrender, to 
E ring. Upon not guilty pleaded a ſpecial verdict was found, the uſe of ano- 
tat the land in queſtion was copyhold land, parcel of the mianor of ev copye 
Marſel, demiſable in fee; that the cuſtom of the manor is, that a nan, bane 
copyholder in fee may ſurrender out of court into the hands of two prefented at the 
other copyholders of the ſaid manor to the uſe of another in fee, which next court, 
ouzht to be preſented at the next court for that manor, otherwiſe it — 3 
ſhall be void; that Thomas Herring, father of the leſſor, whoſe heir fore je is held. 
he is, was copyholder in fee of that land, and ſurrendered out of court but nothing pa- 
into the hands of H. B. and W. J. two copyholders of the manor, ſeth until it be 
tothe uſe of Robert M hittington in fee; that the ſaid Robert Whitting- 8 
tm entered, and paid the rent to the lord; that the ſaid Thomas Her- dere prone 
ing, who ſurrendered, died; and that the ſaid H. B. and V. J. who admittance, the 
took the ſurrender, are dead, and that no court was held there during eſtate deſcends 
that time; that the leſſor being heir to him who made the ſurrender, 9 
enered, and let to the plaintiff; and the defendant, by the command the lord e of 
of the ſaid Robert Mhittington, to whoſe uſe the ſurrender was made, ceptedrent from 


ouſted him: et ſi ſuper totam materiam, c. the cefluy gue ate. 


Upon this verdict, after argument at the bar, ALL THE Court 8 
(livered their opinion, that the plaintiff ſhould recover; for they 1. Roll. Ab. 502. 
held, that by the ſurrender into the hands of two tenants, nothing 595: HAR 
palſed until it was preſented in court, and that in the interim the 13 
Intereſt remained to him̃ who made the ſurrender, which intereſt deſ- S. C. Bridg, 49. 
cended to the heir, who is leſſor to the plaintiff, and that he well Tro. Eliz. 349. 
might enter and make that leaſe (being but for a year) without the Cre. Car. 283. 
lrd's licence, or without ſhewing any ſpecial 2 : and the ac- 3. C. "a 
ceptance of the rent by the hands of 4 que uſe gives not any intereſt 216 - 9. 237. 
him, until this ſurrender be preſented in court; for the cuſtom is 3 Lev. 238. 
ſnd, which ought to be obſerved. But they held, that it was not of 355;  _ 
teceſlity, that the parties who took the ſurrender ſhould preſent it: 2 — _ 
ad although they be dead, and the party who made it is dead, 2. Sid. 6. 
Ft (35 the cuſtom is found) if it be preſented by any other co- Stile, 146. 
Polder when the next court is held, it is well enough; and he may Hilbert 's Ten. 
dereupon be well admitted. Yide 4. C. 29. b. Bunting's Caſe ſo re- 15 2 © ba 

td, whereby it appears where ceſtuy que uſe ſhall be made to pro- 2 Ter. Rep. 484. 
— court to be held for his own advantage: WHEREFORE, | 
ueh as that no court hath been here held, the intereſt remains in 


ry and his leaſe is good, And thereupon adjudged. for the 
| Wiz Rice 


— 


_ Trinity Term, 14. Jac. 1. InB. R. 


\ 


Casr 2. ; | : w . -Rice againſt Regem. | 
The TRAVERSE RROR of A judgment given at the ſeſſions of the 
2 erg Mercgſter, upon an indictment of common ba , — Fu 
meanour at the party was indicted for a common barrator, and at the ſefliong 
ſeſſions may be arraigned thereupon, and traverſeth it: and a venire facias was award- 
tried, __ —_ ed immediately to try it; and he was convicted, and inſtantly fined 
2 & = * forty pounds, and forthwith committed to priſon until he ſatisfied it 
though the de- The indictment and proceedings were removed by certiorari, and the 
ſendant does not party removed by habeas corpus, who would have diſcharged himſelf 
conſent. at. by exceptions to the indictment. But 1T WAS RESOLVED that he 
e not, becauſe judgment being given thereupon, he cannot dil. 
dy but by writ charge it, unleſs he brings a writ of error. | 


of error. | Whereupon he brought this writ, and aſſigned for error, That 


N lot. this trial and awarding a venire 2 the ſame ſeſſions he was in- 
" Inſt. 164. dicted and pleaded, could not be good; for it ought to have bee 
\ Cro. Car. 438. made. returnable at the next ſeſſions, and not to be made returnable 
448. the next day. Yide 22. Edw. 4. Corone,''—Sed non allcatur; 
22 379- , for the party being preſent may be tried as well the ſame day z at 
ppg 99: 339 another time; and ſo is the common experience: and they conceiv- 
2.Bac Ab. 194. ed, that preſently after conviction they may impoſe a fine, and com- 
| mit to priſon until the fine be paid ; which is the execution for the 


king. 


ce. Berisford againſt Woodroff, Executor of Will. Woodrof. 
Trinity Term, 14. Fac. 1. Roll 502. 


Au ne SSUMPSIT. Whereas the teſtator promiſed the plaintiff, in 
hes aer A conſideration he would marry his couſin at his requeſt, to give fi 
a collateral pre- hien twenty pounds; and alledgeth in fact, that on ſuch a day he mar- U 
miſe made by ried the teſtator's ſaid kinſwoman; yet neither the teſtator nor defen- m 
1 dant, although he had 4% ts, had paid, &c. After verdict, upon wn 
* 27 71. aſſumpſit pleaded, it was moved that the action lay not, A 
| FixsT, Becauſe it is not alledged that he married her at the teſt of 
* 1. Roll. tor's requeſt.— Sed non allacatur; Br he alledging that he married ber 
i. K. Ab. 14. it is intended to be at the defendant's requeſt (a). of 
461. . SECONDLY, Becauſe this aſſumpſit is not for debt, but upon 4 15 
_ Car. 186. collateral promiſe, and therefore this action lies not againſt an execu- Bk 
2. Vent. 73, tor: and in this point it differs from Pincheon's Caſe, 9. C. 86. (b), this 
3. Bull. 2. 6. that an executor ſhall be charged in an aſſumpſit for debt; but her, pal 
—_— being merely collateral, it lies not. To that purpoſe two prect- fac 
Die . -—__ dents were cited ; the one, Herman v. Elliot, in Hilary Tim for 
Y 7. Fac. 1. Roll 230. Dorſet, where the promiſe was, in 4 
deration that the plaintiff ſhould marry his daughter, Elbe 
promiſed ſixty pounds and ten quarters of r in mammut 5 
with her; and for non-payment of the barley the action ws a 
brought againſt the executor, alledging that he married and g, 
notice. The defendant pleaded non aſſiunpfit and judgment — 
him, and error thereof brought; and becauſe it was an 2 
| ＋ 


(a) Sce 5, Com. Dig. 49. (5) Ante, 294. len 


Trinity Term, 14. Jae. 1. In B. R. 40g 


all the Juſtices and Barons E _ the 3 lay not, as 3 
I. Clerk of the errors, certified, but no judgment was en- „ 
on" The other precedent, Sanders v. E/tabie, Trait Term, 13. W 
1c, 1. Rol“ 932. was in an afſumpſit againſt an executor on a pro- 
mile of the teſtator, that the plaintiff ſhould have as much, if he 
would marry his daughter, as any of his children had at the time of 
his death; and avers that ſuch a child had ſo much: and after verdict, 
upon non afſumpſit, judgment was given for the plaintiff, and error 
thereof brought 1n the exchequer-chamber, but no judgment therein, 
hecauſe the or. died. And Hilary Term, 8 Fac. I. Roll 791. in 
Brinſley v. Taylor, adjudged accordingly. Vide 14. Eadw. 4. pl. 6. | 
15. Edu. 4. pl. 32. 17. Edio. 4. ph 5. 45. Edw. 3 24. | | 
31. Edv. 3. © ebt,” 822. Affiſe, pl. 70. Fitz. Nat. 7. 44. I 
5b. Edu. 3. pl. 120. 1 1 | 
ANOTHER MATTER was moved in the principal caſe, Becauſe it is On a promiſe to 
not alledged that notice was given to the teſtator or defendant of this pay on the mar- 
marriage, and then he cannot pay it at the marriage day; and no aufe of _ 
damages ought to be given therefore. But this point was over-ruled {4,22 ne 


f 1 
by reaſon of a precedent ſhewn of a judgment in this court, Trinity is — . 
Term, 44. Elix. Roll 238. Hodges v. Waricy, upon an 2 0 to Ante, 57. 13. 
pay ſuch a ſum at the marriage, &c. and no time alledge and it 2 Ab 452 
was adjudged for the plaintiff, and affirmed; in a writ of error.. Cro. Car 36. - 
Note, In the principal caſe a writ of error was brought upon this 5. Cem. Dig. 


julgment, and the judgment was affirmed, 2 54. 


Symonds againſ? Burlow. | CASR 4. 
Trinity Term, 13. Fac. 1. Roll 559. 


\RESPASS of aſſault, battery, and wounding. The defendant on an iſſue 

as to the wounding pleads not guilty; as to the reſidue he juſti- whether lands 
fes for an heriot for certain lands parcel of the manor of Stan/ted be N mu 
Hall * Windham. The iſſue was, Whether it was parcel of the — l 
manor? . PO > | be de vicineto 
The vemre facias was awarded de vicineto manerii de Stanſted Hall Ante. f. 32. 
in Windbam, and tried, and judgment given, and error for that cauſe malt _ f 
Algned. | | | 621. 5 
And it was held to be no error; for the iſſue being, Whether parcel Cr Elia 620. 
of the manor ? the venire facias is moſt properſy awarded of the manor NOD 8 
wich hath by intendment the beſt knowledge thereof. The YEAR 
Books, 6. Hen. 7. * 3. 11. Hen. 7. pl. 22. were cited againſt 
tis, But it was ſaid, that was not in the negative; and where treſ- 
pals is alledged to be in the manor, upon not guilty pleaded, the venire 
ſacias ſhall be de vicineto manerii : ſo more properly here. Where- 
2 was affirmed by the opinion of THREE JUSTICES, 

e Coke, | 


The 21, Jac, 1 c. 13. gives aid after jury came. The 4. and 5. Ann. c. 13. to 
oy where the viſne is partly wrong ; remove the inconvenience of challenging 
s where it is awarded wut of too deſect of hundredors, direQs that every 
oo * two few places in the county wvenire Pris ſhall be awarded from tue 
333 16 and 17 Car. 2. c. 8, body of the county in which che action is 
þ that and cures the defect wholly, triable ; and by 24. Gco 2. e. 18. theſe 
th —— was _ by a Jury of regulations are extended to actions on pe- 
Without any regard to nal ſtatutes, -Hargrave's Note, Co. Lit, 

& part of the county from ate hs — en i 
"I | 1 3 Michaelmas 


* 


. 1 : 


* 3 Michaelmas Term, 
14. Jac. 1. In the King's Bench. 
Sir Henry Montague, Nut. Chief Fuftice. 
% % vatiide” Seay 
Sir John Doderidge, Kit. Juſtices. 
Sir Robert Houghton, Kt. | 


Sir Henry Yelverton, Kut. Attorney General 
Sir Thomas Coventry, Knt Solicitor General, 


Cart i. | Talkarn again/t Wrigg. 
Trinity Term, 14. Fac. 1. Roll 1304. 
A declaration SSUMPSIT. Whereas the defendant, in conſideration thy 
in aſſumf/it, for the plaintiff would pay to him ſuch a ſum, promiſed to take his | 


not finding an : . : , ; 
ns a d ſon to be his apprentice for ſeven years in ſuch a trade, td inſtruct hin 


ceſſaries, muſt in the ſaid trade, and find him meat, drink, and apparel durante tr. 
expreſly ſhew ꝗ prædiclo; and aſſigns for breach, that he did not find him meat, 
that he wasap- drink, and apparel, &c. but never avers that he put him as appren- 


2 Fa tice, nor that the other accepted. him. 


3. Bulſt. 221 After non aſſumpſit pleaded, and found for the plaintiff, this matter 
I. Roll. Rep, was moved in arreſt of judgment, that the declaration was not good, 
_ # And ſo held ALL THE Courr ; for he ought to ſhew that he was 
* Mod. 169. his apprentice, or otherwiſe he is not to find him meat and drink, 


A verdi wil! And although it was alledged, that it ſhall be intended, foraſmuch 
not cure the AS the breach is aſſigned in not finding meat and drink durante termin 
— gd nd Y eg Were 2 that he — apprentice, and 3 — 
| ccet- admitting it b ing non aſſumpſit ; yet ALL THE COURT hell 
wW 2 Port that in — he had himſelf to the action, A- 
1. Term Rep. though the defendant hath pleaded non aſſumpſit, and it is found aguni 
141. him, yet the plaintiff ought not to have judgment. Wherefore it 
was adjudged for the defendant. | 


| Cazx 2. Lewis againſt Walter. 
SI 3 Trinity Term, 14. Fac. 1. Roll 39. 
Slander, infay- K CTION FOR THESE WORDS : 12 December, 13. Ju. 
Ae 2 1. „ John Piers did ſay, that John Lewis (innuendo the plait- 
« that there is. © tif) did. ſay that there is no prince in England; ' uli revera Jin 
« no prince in Piers never ſpake any ſuch words, but that they were malicioully {y0- 
England, ken; and avers, thatthe king and his ſon (now prince Charles) were 


was held action- then in Enel 
able, it b. ing 9 ; 33 
averred th. t After verdict, and not guilty pleaded, and found for the plaintif, it 


Fobn Lewis ne- was moved in arreit of judgment, that theſe words are not actions 
ver did fay ſo. ple: 


FissT, Becauſe they are but the report of the ſpeech of another, Gefen 
and not of his own ſpeech. | 


il Gardner © SECONDLY, Becauſe hedoth not ſhew when the plaintiff uſed ſuc! 
». Atwazer, words; for it may be in the time when the prince was not in 11 
Sayer, 2066. and, or in the time of the reign of queen Elizabeth, and then it ny 
not been any offence. | | L Con 

- TrizDLy, Th. t the words themfelvesare not actionable, ben · 

ſoever ſpoken. 8 Fa 


/ 


Y 


Michaelmas Term, 14. Jac. 1. In B. R. 5 
firſt point edents were appointed to be ſearched, where, LIwis 

—_ — — of another who never ſpake ſuch word, an 21 

a4on would lie: anda precedent was ſhewn, Lady Moriſon v. Carr 

h action for that he ſaid, Ar/cot had reported he had the uſe of her 

body, ubi revera he never ſpake any ſuch words; it was adjudged for 

the plaintiff, and affirmed in a writ of error. | 


Tue Cour therefore was fatisfied in this point, that the report Poſt. 350, 351. 
of the ſpeech of another who never uſed ſuch words is chargeable ; 


ut for the other points they would adviſe (6). 


Ante, 162, 5 
9 It was moved again in Hilary Term, and adjudged for the plaintiff, Poſt. 413. 


Memorandum. - . . 


PON the 18th November in this Term Six HENRY MONT A- Sir Edward Coke 
GUE was made Chief Juſtice of the king's bench, in the place removed from 
un Epwarr Coke, the late Chief Juſtice z who, being in 1 | 
s . . CT y 
king's diſpleaſure, was removed from his place by a writ from the gi, Hen, Mon- 
king, reciting, that whereas he had appointed him by writ to thatzague. 
place, that he had now amoved him, and appointed him to defiſt from Cro. Car. 375, 
the further executing thereof. And now this day EGERTON, Lord 85 
Gancelhr, came into the king's bench, and Sir HENRY MONTA- 
ob, one of the king's ſerjeants, being accompanied with Hur rox, 
{ricant, and FRANC1s MooRE, ſerjeant, came to the middle of the 
dan and then the lord chancellor delivered to him the king's pleaſure 
w make choice of him to that place; and after Mod r Ac uE, ſerjeant, 
had made his anſwer (a), and returned thanks, and teſtifred his en- 
deavour for the well executing the ſaid place, he was brought into the 
bar, and there took his oath 3 and after the writ read, the lord 
chanceller delivered it to him, and he was placed in the chief 
jultice's ſeat. 1 | | | 
(;) bee the chancellor's ſpeech, and Sir Henry Montague's anſwer, Moor, 816 to 830. 


Sir John Sydenham againſt Man. | Cant 4, 
Michaelmas Term, 13. Fac. 1. Roll 343. 


CTION ON THE CASE for theſe words: If Str Johm If a ſpecial ver- 
FX © $;d?nham might have his will, he would kill all the true ſub- dict find ſlan- 
* jects of England, and the king too; and he is a maintainer of pa- pu rag 
* piltry and rebellious perſons,” 2 1 * 
The defendant pleaded, that he ſpake other words; ABSQUE Hoc, ſuperadd that 
bat he ſpake thoſe, = | er een 
' ſpoken conjec=- 
The jury find, that he ſpake theſe words, © I think in my con- turally, as 
* ſcience, if Sir John Fydenbam, c.“ and found all the other“ 7 l in ay 
words verbatim, and conclude, $1 ſuper totem materiam he ſpake the N aw. 
wich farmd qzud the plaintiff declared, they find for the plaintiff to ſhall — judg- 
s Gimage of one hundred and ſixty marks; if otherwiſe for the ment. | 


Gefendant, Upon this verdict judgment was prayed for the plain» mr YR 469. 


— 


r 


1 ,oxTaGus, e add DoDERIDGE, held, that 5 C. 1. Roll. 
tal 'eict is found for the plaintiff ; and when they find that the 1 a 


oy Ab. 48. 2. Roll. Abr. 718. Hob. 52. 54. 180. Cro. Car. 130. 219. 1. Vent. 59. 
Cn. Dig. 186. 2. Saund. 308. 5. Bac. Abr. 309. 1. Term Rep. 320. 


defendant 


7 of 
— 


' 3 
3 
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sror uu defendant ſpake all theſe words in the declaration, and theſe word 
| 2 more, I think in my conſcience, &c. which are not words of ex. 
| tenuation, nor alteration of the ſenſe of the other words, but rather 
_ enforceth them; for that ſhews that he thought it, and thought it in 
his conſcience, which is a corrupt conſcience ; and the word 
themſelves, as they are in the declaration, will clearly maintain an 
action, and the addition of theſe words will not detract from then 
but enforce them: and there is no cauſe to ſtay the plaintiff's judg. 
ment; for although he declares of more words than he ſpake, yet be 
declaring truly that he ſpake thoſe words which are actionable; and 
the words added diminiſh not, nor are an alteration of the ſenſe of the 
words whereof he declares : wherefore, although the iſſue be ſpecial 
found, yet the plaintiff ſhall have judgment; as in Sir John Bride; 
Caſe, Dyer, 76. © 
HovgnToON, Fu/tice, doubted thereof, becauſe the verdi fink 
other words in part than the plaintiff declares ; but he agreed, tha 
thoſe words which are added do not extenuate thoſe in the declan- 
tion; and if he had declared of them, the action clearly had lain 
for all the words together; but the verdict finding them to be ſpoken 
in another manner than he declares, although they are not ſo poſitive 
as they are in the declaration, yet they are variant from the words in 
the declaration, and therefore, although it be found, the plaintiff 
ought not to have judgment. —But ALL THE OTHER JUSTICES were 
_ againſt him; wherefore it was adjudged for the plaintiff, 
Note, In Michaelmag Term, 16. Fac. 1. a writ of error ws 
brought upon this judgment, and the matter in law affigned fu 
error, | 
FirsT, That theſe words are not actionable. 


SECONDLY, That the words found by the verdi& do vary fron 
the declaration, and being ſpecially traverſed, it is found for the 
defendant. | 

' Cro. Elis. 224. And HoBART, Chief Juſtice of the common pleas, Winch, and 
DENHAm, were of that opinion, that theſe words found in the 
verdict vary from the declaration; for — they be ſlancerouy 
for which an action well lies if he had declared accordingly, yet Ut) om! 
are not here ſo poſitively ſpoken as it is mentioned in the dec 

| ration. | | | 

2. Roll. Ab. 18. But TANFIELD, Chief Baron, W ARBERTON, BRoMLEY, 1d 
Hob. 181. HUTTON, 2 contra, that the words found in the verdict are the nne 
words in ſubſtance as they are in the declaration; and that “ [ef 


« as [ think.” Wherefore the judgment was affirmed. * 

| Id te 

| Care 3. |; Dymmock's Caſe. ant 

i, 85 | In the Court of Wards. Ty 
I a bargainee PON an office after the death of Sir Henry Dymmach, for tie e 
die after the manor of Pye in Ordington in the county of Warwick, it us th 


execution of thereby found, that the ſaid manor, by indenture the 13h Ju 
— Fa, I. was bargained. d fold to Sir Henry Dymmeck and i 


pet if it be en- 5 Ab, 61). 
rolled within he fix months, the eſtzte ſhall deſcend to his heirs. Ante, 52 —T- Roll. Ab. rhe 
2. Inſt. 674. Owen, 70, Latch. 157. Cro. Car. 110, Shep. Touch. 223. heirs d th 


* 


1 


; . 


Michadlmas Term, 14- Jac. 1. In C. W. and B. R. 
heirs for three thouſand pounds; that upon the 4th Oober, 13. Fac 1. 


enrolled; and that his couſin and heir, who was married to Sir Walter 
Firl, was of the full age of twenty-one years at the time of his 
ach; and that the manor is held by ſervice of knighthood in capite. 
The queſtion was, Whether his heir ſhall ſue livery, or ſhall be in 
quof by deſcent, and not merely by deſcent, and in nature of a pur- 
"for in whom the land is firſt veſted ? And it was referred to the 
two Judges aſſiſtants to the G | 


| that he ſhould be in by deſcent, and ſhould ſue livery ; for 
when the enrolment comes, and there is no act in the interim done to 
ſtop it, the eſtate veſted in the anceſtor ab znitio by the uſes limited: 
for the ſtatute 27. Hen. 8. c. 16. being, “that nothing ſhall paſs, 
ke, excepting by deed enrolled, &c.” when the exception is per- 
formed, it is in the anceſtor by the ſtatute. of uſes ; and therefore the 
heir being withinage ſhall be in ward, and being of full age ſhall ſue 
livery. And it is not like to Billingham's Caſe, that a bargainee, 
before enrolment, bargains and ſells to another, and afterward the 
fell deed is enrolled, and after that the ſecond deed was enrolled alſo, 
jet nothing paſſed; for he had not any eſtate in him at the time of the 


os. YT 0 TW a” = - 


quaſi by deſcent, yet he was not in ward, becauſe the uſe never veſted 
1n the anceſtor. Vide 1. Co. 59. a. Hood's i cited in Shelley's Caſe. 
Wherefore the Juſtices here would adviſe, an 

bon therein (a). | 


reſolved ut ſupra, that Ann Dymoack, the 36. See alſo, 8. C. Owen, 149. 


Sir John Cutts again/2 Bennet. 
rid literas adminiſtrationis, The defendant 


. Hen, 8. c. 30. by the verdict; for that enables the plain- 
if to his action, and the omiſſion thereof takes from the defen- 
at the advantage which he might have by demanding oyer there- 
+ And although it were alledged, that the defendant might 
al nn debet, and paſs over the advantage by demanding oyer 
ereof, and he could not have oyer of them in another Term, 
” i tterefore it is not ſo material now as if the defendant had demur- 
I his | 3 
3 TRE Couxr reſolved, that it was a matter of ſubſlance which 
Fit to de ſhewn by the plaintiff to enable him to his action, 
de defendant ſhall have advantage thereof at any time; 
| " . _  wherefore 


he died, and that upon the 30th Ofobzr, 13. Fac. 1. this deed was 


ine moved before MONTAGUE, Chief Juſtice, HoBarT, Chief 
= 05 the common pleas, and "TANFIELD, Chief Baron, they 
held 


did not give any reſolu- 


(a) In Foſter Term, 18. Jac. 1. it was heireſs, ſhould ſuc livery. 8. C. Hob. 


409 
Drunocr's: 


Caen. 


bargain to give to a ſtranger. So in Shelley's Caſe, the heir was in 


Cazsz 6. 


3 brought by an adminiſtrator for debt reſerved upon Letters of admi- 


[Y © leaſe for years by the inteſtate, and for rent arrear in his niſtration muſt 
ne the action was brought; and he ſhews how adminiſtration was be pleaded with 


-mmitted hy the — but he doth not aN profert hic in my ol gone 
p 


the iſſue Ante, | 
Sfound for the plaintiff. | Poſt. 4%. 356. 


las now moved in arreſt of judgment, that the not ſhewing of Hob 38 233. 
pe letters of adminiſtration was matter of ſubſtance which made the 3. Bulſt. 223. 


laration vicious, and not aided by the ſtatute of 18. Eliz. c. 14. — 


410 


Six Joun Cor75 wherefore it was adjudged for the defendant. Vide 28. Ein 


| againſt 
B4inNET. 


verſed ſor this om iſſion; and by 4. and 2. Saund. 402. 1. Sid 249. Lu zo. 


C81 7. 


The perſonal 
repreſentatives 
of a deceaſed 
© merchant may 
bring an action 
of account 
againſt one of 
his ſurviving 
ners, 

— him 
23 general bai- 
liff to render 
account of 

the deceaſed's 
ſhare of the 

ip 

Kock in trade. 
"Eo. Lit. I72. 


182. 
F. N. B 117. 


1. Freem. 468. 
4. Com. Dig. 


229. 
2. Term Rep. 
282. 


* 


. Leon. 219. 


8 . 


Michaelmas Term, 14. Jac. 1. Ia B. R. 


31. 16. £dw. 4. fl. 8. 21. Hen. 6. fl 2%, Pld. . 


By 16. and 17. C. 2. c. 8, after ver- for this omiſſion 
di& ::0 jud,;ment fhall be ſtayed or re- leſs it be ſhewn he edt, 


5- Ann. c. 16. no exception ſhall be taken 1, Vent. 222. 1 Mod. g 


Doctor Hackwell and his Wife againſt Euſtman. 
Hilary Term, 13. Fac. 1. Roll 1258. 
CCOUNT, by the ſaid doctor and his wife as executrix of 
Joan EyRts, merchant, againſt the defendant to render to 
em reaſonable account from the time that he was bailiff of the faid 
OHN EYREs, pm eò quid le defendant fuit bailie to the ſaid ſonx 
YRES, ex quacungue cauſa et contractu ad communem utilitatem of the 
ſaid Jox EYREs and of the defendant, and of one William Palm, 
from the 1ſt of October, 3. Jacobi, to the 20th of May next follow- 
ing, de-quibuſdam merchandixis of the ſaid Fohn Eyres, of the third 
art of thirty-eight tun of wine, &c. which merchandize the (aid 
Joh Eyres the inteſtate, the defendant, and William Palam, in the 
ife of the ſaid Jahn Eyres, had and occupied in common ad cmm- 
nem utilitatem eorum; ac eadem pro tempore prædict. to the hands of the 
defendant, by the aſſent of the ſaid John Eyres and William Palm, 
to merchandize for their common profit, fuerunt commiſſa.—The de- 
fendant pleaded u unques ſon bailie; and being found againſt him, it 
was now moved in arreſt of judgment, | | 
Dyer, 21. b. 3. Keb. 798. 2. Lev. 188, 288. 1.4. Ray. 340. 


FirsT, Becauſe he declares againſt him, and demands account x 
his baily generally, which is intended as a general baily; whereas be 
ſhews afterward for cauſe, that he was his baily ex qudcungue ca 
et contractu ad communem utilitatem of him and the defendant and Wi 
ham Palam; ſo the account is betwixt merchants and tenants in 
common (a), which is a ſpecial account, and he ought not to hae 
demanded it in general. Vide Lib. Entr. fol. 18. et 19. 30. Edu. l. 
« Account — Sed non allocatur. | 


A Second EXCEPTION, Becauſe he demands an account of 1 
third part of ſuch goods, where he alone ought not to demand the 
account, but he ought to join the others with him; and if he ſhould 
have it ſole, yet he ought to demand the account for the entire, anx 
not to demand it of the third part. Sed non allacatur; for it was {at 
that he might ſue, although his companion would not (a); and it ma} 
be, that he ſolely committed his third part, wherefore he only might 
demand the account. Wherefore, without argument, it was 


judged for the plaintiff. : 


(s) By 4 Ann. c. 16. f. 27, one joint- ceiving more than his ſhare of the pros 
tenant or tenant. in common may have though there is no appointment of bnd 
account againſt the other is bailiff for re- bailiff, 


The 


- 
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The Ba'liffs and Commonalty of Ipfwich again Richard C. 
Martin, Aſſignee of Robert Denny, and Joan Parker, 

Fxecutrix of Will. Parker. 5 i 
Hilary Term, 13. Fac. 1. Roll -. - | 
EBT for thirty pounds in the debet et detinet; for that JVilliam iron n 

S. was ſeiſed in fee of ſuch lands holden in foccage; and deviſ- lefſees abu his 
el them to his wife for life, and after to Robert Denny and William intereſt, and the 
Parker for twenty-one years, rendering ſixty pounds rent by the year; ther die before 
and after to Juſtice Clinch and others in fee, to the intent they in«-1;/- 2 
tire it to the bailiffs and commonalty of Ipſvich for certain charitable of debr in the 
uſes; and dies: the ſaid leſſees afterward enter; and Robert Denny af-. 4cbet at detinet 
fined his intereſt to Richard Martin; that afterward Juſtice Clinch will lie againſt | 

ce 


1nd the other deviſees entered, and ouſted. the leſſees, and infkotg 

the laid bailiffs and commonalty ; and afterward the leſſces — l 
and upon the laſt day of Auguſt, 13. Fac, 1. William Parker made for the whale 
his wife one of his executrices, and died; and for rent due at Mi. ent. 

chaclmas following this action was brought: and upon this declaration Ante, 238, 


| Poſt. 546. 
it was demurred, 28 


The principal queſtion was, Whether debt in the debet et de- m. 116. x 
net (a) lies againſt the executor of a farmor for rent due after - ng mhone * 
{2th of the teſtator, he having taken, all the profits except for one Lit. Rep. 53. 
nonth ? 2 _ 231. 
, 1. Roll. Ab. 603. 

Croke, DoDERIDGE, and HovcnrTox, held that it did ; for that Moor, «66 
rent came not due but in the time of the executrix ; and ſhe enter. n 56. 
is chargeable as for her own act, and her proper goods area iable —— 
v the execution for this debt, eſpecially as this caſe is: foraſmoch as Allen, 24 54 5 
r the one which was againſt the aſſignee, it ought to be in the debet 7+ Mod. 2. 
diu ſo it ought to be againſt the executrix; and the leſſors ſhall 7 Bed x75, 
vt be enforced to ſue them everally, but they ſhall have one action — * 
aſt boch; for the act of the'leſſce ſhall not divide the action of the 2. C. p. 
cars: and therefore they ſaid, that if leſſee for years will aſſign all 642. 5 
term in part of the land, the leſſor ſhall have a joint action 5- Com, Dig, 
galt the lefſee and aſſignee: ſo if two leſſees make partition, the 


or may have one action againſt the Wh 
eakica was well — g m erefore they held that 


AStcoxp OBJECTION was, Becauſe the plaintiffs bei 
it) 1 INT A cor- 
2 entitle themſelves by feoffment, _ do not ſhew — lead a feof, 
r by letter of attorney; for they may not take, unlef, — it Mall bo 
"ane attorney. —Sed non allocatur; for all neceſſary circum- intended that 

s ihall be intended to be executed, as well as in a feoffment lvery was made 


caded to 7 . by de . 
eh other perſons. Wherefore it was adjudged for the 22 yp is 


If a co tion 


Com. 140. b. Co. Lit. 303. b. 3. Lev. 107. 2, Saund. 305. I. Leon, 1 
6) 7k Si nick nn” OR 


\ 


* Michaelmas Term, 14. Jac. 1. In B. R. 


c the King 48% Hutchings, 
, CRE FACIAS, upon a recognizance for the good behai 
— in an > taken in the crown- office. Ihe breach affignel 4 


alignment of a he aſſaulted and beat one upon ſuch a day, and he doth not ſay, vi a 
breach of 3 re- armis - and for this cauſe, after verdict, the exception was taken; 
© cod behaviour. and judgment ſtayed. 

Poli 443: $26 536. 8. C. 3. Bulſt. 320. 2. Roll. Rep. 285. 4. Inſt. 18 1. 1. Hawk. P. c. 16 
263. 4. Bac. Ab. 414. 698. Tremain, 63. N 


N Sir John Cutts againſt John Bennet. 
In an action by EBT, as adminiſtrator of Sir John Cutts his father, for rent r- 

adminiſtra D ſerved upon a leaſe for years, arrear in the life of his father, 
. verdict, upon iſſue © de non detinet” pleaded, it was move 
with a profert that the declaration was not good, becauſe he doth not ſay, & quid 
Ante, 299. 367. (“ profert hic in curid literas adminiſtrat. —And becauſe it was matter 

| of ſubſtance to entitle him to the action, and not of form only, it w 


2.55-249- £16. therefore adjudged for the defendant. 


Douglas, 4. note (1). . 
. But now by 16 & 17. Car. 2 e. 8. al- Ann. e 16. ſhall any exception be tak 


ter verdict, no judgment ſhall beſtayed or before verdict, on this ground, unleſs i 
reverſed for this omiſſion ; nor by 4 & 5. be ſhewn for cauſe of demurrer, 


Ny - 
== , - 
: * C — 2 
* F , 4 3 9 4 
. o » 4 


th Jac. 1. In the King's Bench. 


Sir Henry Montague, Kut. Chief Juſtice. 

Fir John Croke, Nut. a $4579 
dir John Doderidge, Nut. T Fuſtices. 
Sir Robert Houghton, Kit. 

dir. Henry Velverton, Kut. Attorney General. 
Sir Thomas Coventry, Nit. Solicitor General. 


* 


— Lewis againſt Walter. | 8 
HIS caſe (a) was now moved again: and ALL THE JUSTICES; = 
except A ek held — D that the action lies: e 
ing alledged that he ſpoke them on purpoſe to draw him in queſtion thar one man 
for his life, it ſhall be taken in the worſt ſenſe, the defendant having e. apo 
pleaded not guilty,” and being found guilty ; and if he had any wick > 1 
other intention, he would have ſhewn it by way of excuſe; but pital offence, is 
x they are ſpoken they touch him in his loyalty, that he ſpake aQionable. 

in derogation of the prince; which is a capital offence, if it had 7" rage 
deen true, f way of OT * 


Axp ro THE SECOND OBJECTION, that he doth notſhew when it is not neceſ- 
be ſpake them, it is not material: for the party alledges that he never {i N aw 
fake them, and that the other never reported them; wherefore he 5,3 nh 
not ſhew any time of the ſpeaking of that which never was ſpoke.1. Ante, 406. 
Vaereupon it was adjudged for the plaintiff, | ks 

(a) Yide ante, 406. 


* 


Dr. Huſſeyand his Wife, and Others, againſt Francis More. Cass 2. 
Trinity Term, 14. Jac. 1. Roll | LETT 
RROR brought of a judgment given againſt them in the com- In a proſccuti 
mon pleas, at the ſuit of French More, in a writ of RAvIsH- againlt huſband 
ENT DE GARD. rv | | | — if the 
Cponargument by ALL THE JUSTICES it was unanimouſly agreed quitted, — va 
wtyithſtanding divers exceptions alledged in ſtay of the judgment ment wall not 
er verdict, and divers errors aſſigned), that that judgment againſt r- againſt 
band and wife, where the huſband was acquitted, ought not to be wo 
t a feme covert, by the ſtatute of Maſtminſter the ſecond, ng 9 Co. 71. 


35 : . — 8. C. Hob. 93. 
n. 8. C. 1. Roll. 445, 3. Bulſt. 255. 


dꝛcox Dl v, That the verdict not finding the age of the heir ata verdict in 
me of the raviſhment, nor the marriage, nor by whom he was“ rei of 


nor that he was married without the plaintiff's aſſent, was ward is not 

T | good, unleſs it 
ood, finds the age of 

the heir, and the fact of marriage. 


Tunbt v, That the judgmé N | 

' ie judgment of the damages, and of the value m « ,.,,;6.,. 
are was not good. But for theſe matters, ſee the 2 E 
lunge, 9. G. fo. 71. judgment of da- 


It niages ind value 
42 be. 
, 


414 


The plaintiff, 


both in the 
king's bench 
and common 


pleas, muſt find it was argued vpon the exception only for want of pledges; and the 
Pledges to proſe= points ad} udged not meddled with.—And, after ar guments at the 


cute, for if he 


nonſuit he ſhall all 


„be amerced; 
but if they be 


found after the benefit, the plaintiff ought to And pledges, that if he be nonſu⸗ cd 
writ executed, he and his pledges ſhall be amerced; or if the verdict find 2 uin 


and before or 


ding plea, it 
bs ſufficient. great reaſon, that the plaintiff ſhould not trouble the king's coun 
Ante, 329. or the party, without cauſe; and if he did, he ſhould be puniſhe!; 
| Poſt. 534. and thoſe pledges ought to be found either upon the purchaſe of 
Dyer; 288. the writ in chancery, or before the ſheriff, before he execute the 
Hutt. 92. writ; for otherwiſe the ſheriff is not bound to ſerve the writ, bu 
1. Lev. 123. may return that the plaintiff had not found pledges; yet he m 
os — * ſerve it if he will: and if the plaintiff doth find pledges at any time 
ry 4 ndant the plea in court, it ſnall be good enough; but if no pledge 
Jones, 177. > found pendant the plea, 3 is given, it is error, and 
2. Show. 159. cauſe to reverſe the judgment. Vide q. Edw. 4. pl. 27. 18. Eau 
— LY 4. pe 9. II. Hen. 4. pt. 7. 2. Hen. 7. pl. 1. and 17. Dyer, 
B. R. H. 315. 288. 8. Co. fo. 61, | | 
1. Will. 226. Strange, 854. 


The omiſſion to tute of 18. Eliz. c. 15.? By the body of the ſaid ſtatute, whid 


find pledges to 
Preſecute in a 
writ of “ra- 
« oiſbment de 


co d” 1 5 p 7 | 
ER. axe ory the proviſo : for penal laws are intended thoſe actions which are po- 


by 18. Elia. 
c. I4. 

3. Bulſt. 278. 
Hob. 101. 
Cro. Car. 92. 
504. 

Hutt. 92. 

x. Sid. 84. 
Ray. 51. 
Dyer, 288. 


the party, which is not aided, although it be within the words in d 


any ſum. 


addition of damages, are not to be accounted penal laws within td 


Hilary Term, 14. Jac. 1. In B. R. 


It was alſo moved, chat neither upon the” feturn of the 01 
writ before the ſheriff, nor after in court, "5 pledges were hy 
The defendant pleaded, in nullo gſt erratum: and now this Tem 


1 


bar, ALL THE JUDGES ſeverally delivered their opinions; and they 
reed, that at the common law it was clearly error; for wic 
the judgment ſhould be reverſed : far, for the king's and party”; 


him in any part, he was to be amerced: which was grounded upon 


But the principal queſtion was, Whether it were aided by the ſta 


aids defects in returns, defects of form, &c. was out of the proviſo, 
that that ſhall not extend to writs or penal laws, 


HouGHrToNn held, that it is within the body of the act, and outd 


pular, anda penalty in the groſs for the king, or for the party; but 
not to thoſe which give greater damages, as actions of waſte, actions 
of debt, upon the | of 2. Edw. 6. c. 13. for they are out of the 
proviſo, and within the act; as it hath been oftentimes reſolved; 
wherefore he conceived it was not error after verdis. - 


Mon AGUE and CRoKeE held, that it is not aided by the body d 
the act; for that only redreſſes defaults in form, or miſ- retumo d 
inſufficient returns, or want of warrant of attorney, or wants of or- 

inal; which all may hap in negligence of not filing, or in the in, 
Sojency of the clerk : but not * of pledges is merely the at 


body of the act, yet it is clearly excepted by the proviſo; for this x, 
tion is founded upon a penal law, which the proviſo excepts clear) 
out of the act; for it is very penal, extending to baniſhment 
perpetual impriſonment,” and is more penal than any forfeiture 


DopeRI1DGE, as to this point, agreed with them, that it is 
cepted by the proviſo; but he held, that ſtatutes which give an 


8.7 >; as the caſe of waſte, or forcible entry upon the ſtatute © 
Hen. 6. c. .; for thoſe give only more damages in {atisfactet 
but do not add any corporal puniſhment, But here is the gre , 
penalty that can be, except the loſs of life or member; and ther þ 


ne — 1 - 
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he three kinds of penal laws, pena pecuniaria, ! na corporalis Hosszr and y 
6% ili, and here be two of theſe nenalties.”—Wherefore THEY Others 
runes reſolved, that this is not aided by the ſtatute of 18. Zliz. c. . 2. | 
14 (a). And it was adjudged for this cauſe, .that the firſt judgment 

ſhould be reverſed : but for the principal matter there was not any ar- 


gument made, or opinion delivered. ? 


(a) See now 16. & 17. Car. 2. c. 8. 4 & 5. Ann. e. 16. 3. Lev. 361 2. Will. 
143 a | | 


Machin's Caſe. | | | Casx . 


RROR of a judgment in debt. The error aſſigned was, Becauſe The plainti 

the judgment is, * Ideo conſideratum ęſt quod recupera forty ſhil- —— —4 
« Tings pro miſts et ciuſtagiis, omitting theſe words, d ex afſenſu ſus appear in be 
6 fer Curiam ei adjudicat.” —And it was held to be a material part _ ep 
'the judgment; for being by confeſſion or default, a writ of inquir — . * | 
damages ſhall be awarded, unleſs the party . conſents ty take ſo default. 


much for damages. And for this cauſe it was reverſed. LAT | 


Mylward againſt Watts. Gen 


RROR of a judgment in the common pleas in an ejectnent.— it there be 
The error aſſigned was, Becauſe that in the firſt declaration he 1 * 
ſeclares of a leaſe 30 December, 10. Fac. I. habendum ad eodem die ance in the ſe- 
n three years, and the ejectment was the 30th of January following; ond from the 
| in the ſecond declaration, after imparlance, he declares of a ge, 
ale made the zoth of January, habendum from the oth of Decem- — | 
yr defore for three years; ſo he hath one time from the beginning of Ante, 105. 317. 
be term, and the end of the term. | Poſt. 498. 537. 
| 1. Roll. Ab. 


And this being after verdict, it was raoved to be aided by the ſtatute 22 „ 
18. Elz. c. 14. for it ſhall be intended that the judgment was 118 Dis. 


en upon the ſecond declaration, and without original. Dougl.114,trs. 
N R | | | T. Term Rep. 
ut THE Cour reſolved, upon conference with the Prothonota- 70% 


8, that the firſt declaration is the material declaration: and this be- 
* from the latter in ſubſtance, the judgment is erroucous ; 
that cauſe was reverſed. | 


Webb againſt Hearing. 3s 3 
Hilary Term, 13. Fac. 1. Roll 606. 8 


JECTMENT for a meſſuage in London. U i 1 
| Upon a ſpecial ver- , ,... 

2 aer caſe was, That Milian Say was ſeiſed in oe of this . Kay <p 
* en in ſoccage, havin Margaret his wife, Francis his © aſter the death © 
* daughters, Agnes, Alice, and Elizabeth, and deviſeth © of my wife 
ap x uage in this manner: „I bequeath to Francis my ſon « — 4 

es in London, after the death of my wife; and if my « do cutlive 4. 


Gphters, or either of them, do overlive their mother, and © and % beirr, 
12 ref: an eſtate in eail to A.; for © hein muſt mean * of Vir body, as his * 8 
would be his deir general, — Ante, 290. Pott. 428. 448. 695. 9 


«K Pranci © 


7 
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et Francis their brother and his heirs, then they to enjoy the fans 


Rep. 358 436. © houſes for term of their lives; and the fame houks b. 

S. C. Bridg. © give to my ſiſter's ſons, Roger Mittenbury and John JWWitten | 
A A « and they to pay yearly to the Batchelors Company of Merch, 
_ „or, „ Taylors 6l. 10s. And if they or their ſucceſſors den the my 


8. C. 1 Roll, © ment of the ſaid ſum, then it ſhall be lawful to the ardens of 
Ab. 835.843. © the ſaid Company to enter and diſcharge them for ever.” 1 
9. Co.127- was found, that the deviſor died; the ſon and two of the ſilen da 
_ a 8 without iſſue; the wife Margaret ſurvived them, entered, and 
a. . died; Elizabeth the third fiſter ſurvived, entered, and died, havin 
3- Bulſt. 195. iſſue the defendant; 2 Wittenbury.died; Roger entered, and hed 
Hutton, 85. Fenry Pierſon the leſſor, his couſin and heir entered, and nb 
tn that leaſe ;' the defendant, as couſin and heir of Francis the fox 
ouſts him, &c. | x 


Salk. 23. The principal queſtion was, Whether Francis the fon had a fre o 
2. Vern. 57%. a fee tail by this will, in regard the limitation is, © If his ſiſters fu. 
2 1 « yive him and his heirs ?” | 

204. 3 568. Tux Cour reſolved, he had but a fee-tail ; for © heirs,” in 
1437- this place, is intended © heirs of his body ;” for the limitation being 
* Day 8 to his ſiſters, it is neceſſarily to be intended, that it was, if he 
3 Ou ſhould die without iſſue of his body; for they are his heirs ca. 
1. Vezey, 89. lateral. And therefore there is a difference where a deviſe is to one 
Gilb. Dev. 19. and his heirs, and if he die without heirs, that it ſhall remain, 
. Pcere Wms: it is void, as 19. Hen. 8. pl. 9.; yet when a deviſe is to one and 
— Wms, his heirs, and if he die without heir, it ſhall be to his next brother, 
69 there is an apparent intention what heirs he intended; and the in- 


369. | 
1. Com. Dig. tention being collected by the will, the law ſhall adjudge accort- 


27- , ingly. Vide 18. Eliz. Dyer, 333. Chapman's Caſe. b. G. 1 
3. Ack. 617. . 
kenn. Con. Mills Cafe 
Rem. 350. Cowp. 234. 410 833. 835. Dougl. 266. 340. . 
FAY The stconD PoinT, Whether John Witten! uy and Roger Wit 
— <p aaron tenbury had a fee by this deviſe ?—And it was reſolved they had; b. 
paying a groſs Cauſe they had paid a conſideration for it, viz. an annual ſum : a 
ſum, conveys a the words, © If they or their ſuccgſſors deny the payment,” ſhewt 
fee, intent, that it ſhould go to their heirs. Yide 4. Edw. 6. © Eft, 
n . By, 98. 6. G. 16. | 
1. Roll, Abr. 835. Cro. Car. 158, 159. 367, Hob. 65. Cro. Eliz. 378. 9. Co. 128, 3. 
A THIRD PoInT, The eſtate being limited, © And if my tire 
A deviſe to 4. « daughters or either of them, do over-live their mother and br 
after the death & ther and his heirs, then they to have it, and after them 78 
— _ = . 4 Wittenbury and Roger Wittenbury, &c.” Whether this be 2 ca 
ther of them tingent eſtate ? and if ſo, Whether it were performed, two 06 
ſurvive A, and daughters dying in the life-time of their brother ?—And IT wy 
| 2 % SOLVED that this was no limitation contingent, but ſhews mw 
them for life, ſhall commence, which is well enough performed: wh! f 
with remainder it was adjudged for the plaintiff.—I was of counſel with the | 
to F.; this re- tiff, ' | by | 


mainder is not ; = 4 
contingent upbn the event of C. P. and E. ſurviving A. and B. but is only an expre 


the remainder ſhall take effec. in poſſeſſion. —Polt. 448. 695. Cro. Car 18%. 3 
Moor, 487. Cro. Elis. 26. Salk. 232. 1 Pcere Wms. 170. 23. Fearne, 16). 


1. Burr. 228. Dougl 340. 


Mn im ofting 
Co. 19- Jon's! 
Ld. Num 


So 
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Smallman again/# Agborow. „„ 
Mic haelmas Term, 13. Tac. I. Rell 609. 25 


RESPASS for entering into his land in Dodenham, and for chaſ- If a huſband, 
ing out his beaſts therein. Upon ſpecial pleading and de- _ 23 a 
"Ucrer thereupon the caſe was, That huſband and wife, in right of ag 22 
dae wife, and a third perſon were jointenants for the lives of the wife ſtranger, leaſe 
2nd the third perſon; the huſband and wite by indenture let the moiety their moiety for 
vr one-and-twenty years; the wife died, the ſurviving jointenant 9 
enters and drives out the beaſts: the leſſee brings treſpals. The the only 2 
queſtion was, Whether this leaſe ſhall bind the ſurvivor ? the huſband 


It was objected, that this leaſe ſhould not bind : for although it was _ —— * 


reed, where one jointenant for life makes a leaſe for years, and entry. 

les, it is good during the life of his companion, as Dyer, 187. and As. 332. 

4 caſe adjudged Herbin v. Birton; yet here, becauſe the huſband was 8 * 5 4 
px jointenant, unleſs in right of his wife, and had not any power ks - * 
v contract for any longer time than during the life of his wife, and Bridg. 323 
the wife here is dead; and unleſs ſhe had ſurvived and accepted the 1 Roll. Ab. 401. 
rent, it is not her leaſe, but void quoad her (for during the coverture 2, Roll. Ab. 89. 
ſhe had no power to aſſent); therefore the leaſe in law is accounted, N.. 


} Mod. 300, 
void guad her and the ſurvivor. Vide 7. Edw. 4. pl. 7. * 


But ALL THE COURT held, that the leaſe was good, and is as a 33 
- | Dig. 266 

aſe made by her, until ſhe, after the coverture, or one who claims 3. Bac. Ab. 308. 

priyity by her, avoids it by entry: for it is not void by the death Dougl. 53. 

the huſband, but only voidable, and the avoidance ought to be 

entry; and which cannot be by the jointenant ſurvivor, for he is 

amount the wife, and not under her; and therefore the leaſe bein : 

vod, until it be avoided by one who hath privity, ſhall bind, as 

gas any of the jointenants be alive; as in Aw where a man 


vntenant _ a leaſe for years. Wherefore it was adjudged for 
be plaintiff, | 


Xx & ww OY KK cw, 


See 32. Hen. 8. C. 28. 


Sanders againſt Eſterby. | Cars 7. 
Trinity Term, 13. Jac. 1. Roll 932. 25 


RROR in the exchequer-chamber, of a j3dgment in the king's An oſump/r 
bench gy 9... againſt an executor, upon a promiſe of the lies againſt an 
ator, who, in conſideration he would marry his daughter, pro- no rev mh 
ſed he would pay to him one hundred pounds, and leave tv him as y theteſtatorto 
uCh as he left or gave to any of his other children : and alledges in leave the plain- 
«of that he left ſo much to one of his children; and for non- perfor- tiff « ſum of mo. 
ace of this laſt part of the promiſe he brought the action: and oe Inge — 
1010 , that the teſtator left 4%ts as well to diſcharge all debts and age. 


ess as to ſatisfy him. And, after verdict, upon non emi, — 4 

| found for the plaintiff, and judgment given accordingſy, error OS 6 
. x 8 1 That the executor is not chargeable for ; Sg — i 
15 eral promife. | : 1. Roll Rep. 206. 


9 1 But 
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Savas But, without argument, ALL THE JvsTICes AND | 

1 e, cept TANFIELD, Chief Baron, held, chat the action non, = 

— the executor as well for this collateral promiſe as for a debt. = 
 TanFIELD doubted thereof; for he ſaid, it had 

adjudged, that upon ſuch a mere collateral promiſe — 

notchargeable.— Notwithſtanding, without further debate, the fl, 

ment was affirmed. ä lutz 


Norte. HoxNELL, Clerk of the Errors, ſaid, that 
were all of an opinion to reverſe the ſaid ne 9 


Casz 8. i Gibbins againſt Vaughan. 
Michaelmas Term, 11. Fac. 1. Rall 41. and 42. 


If a plaintiff at- RROR of a judgment in the common pleas. The error affen. 
torney omit to ed, Becauſe in debt by an attorney by privilege, the declux 


—— oy, tion mentioned that the defendant was attached by a writ of privileg, 10 

judgment will and appeared, and imparled: and after judgment being gien 150 
erroneous. nihil dicit, there was not any writ. of privilege filed. Aud for ln 

19. Edo. 4. pl. 8. cauſe the judgment was reverſed. | UN 


Dyer, 283, 
Dougl. 314. Tidd's Practice of B R. 76. to 30 —See 18. Eliz c. 14. 3. 21. Jac. 1.c. 13. 16 
17. Car. 2.c.8. 4. & 5. Ann. c. 16. 9. Ann. c. 20. and 5. Geo. I. c. 13. 


Case 9. Parker againft Sanders. 


The Jadges will INFORMATION upon che ſtatute of 39. Eliz. c. 2. (a) f 
ben vr phe = not reſtoring paſture into tillage, being ancient tillable lands, : 
U Nes - 
the r we 15 —— ded, a ſpecial verdiQ was found, ly 
e miſchie n not gui eaded, a ſpecial verdict was found, that this 
3 was — — Sable land, and uſed for tillage twelve years before t 
f converſion, and converted before the itatute of 39. Elz. c. 2. a 
— ; 4 not reſtored before 1ſt May, 1599, nor ever ſince; and that thed 
by 7.59 - fendant was only an occupier for the laſt year, being the time in d 
728. information mentioned, but never before. ; 


The queſtion was, Whether he was puniſhable as an offen 
within the meaning of this ſtatute ? The words of the ſtatute a 
« That lands converted before the ſtatute ſhall be reſtored into 
& lage before the firſt of May 1599, and being a. bar ſhall be 
« continued for ever.” And for this cauſe it was moved, that d 
caſe is out of this branch; for not being reſtored none is comp! 
lable to convert it, eſpecially as this caſe is, a ſtranger being occu 
thereof, and not he who converted it. 

| But ALL THE Couar reſolved, that he is within the ſtatute: 

although he be out of the words of the ſtatute, yet he is wit 
intent thereof; for this ſtatute extends to puniſh the occupi*f 5 
continuer thereof in paſture, and not only the firſt converter: 7 
if any other conſtruction ſhould be made, then all lands 1 
were converted before the 39. Eliz. c. 2. and not re- com 
fore 1ſt May, 1599, would be out of the ſtatute; which nere 
held to be the intent of that law, for then the converter 
puniſhed only for two years by the act, not reſtored, and 10 


(a) Expired. 1 


f d be after upon any for continuance thereof ; and by Paxxxa 
22 7 ſtatute ſhould be to little purpoſe for any land converted againſt 
this means e 2 . . . f h J. Whe SANDERS: 
r-fore the ſtatute, which never was the intention of the law. Where- 

1 they all reſolved, that this was within the ſtatute; and adjudged 


i for the plaintiff, | 


May againſt PeterProby,and Lumley, Sheriffs of Middleſex. Car 10. 
Eafter Term, 13. Fac. 1. Rol! | 


CTION ON THE CASE; for. that they ſuffered Willium To an action 
Allen, who was arreſted at his ſuit upon a bill of Middleſex for 2 eſcape 
tirty-three pounds, to eſcape, whereby he went to places unknown, « — _ on 
by reaſon whereof he loſt his debt. the ſheriffs may 


The defendants plead, that after the arreſt, they leading him to- plead © @ reſexe 


c wards London to the gaol, he was reſcued from their bailifts by F. S. 82 470 ; 
| Ra Et arreſt be in exe- 
| It was thereupon demurred : and after divers arguments at the An 

3 bar, Ir WAS ADJUDGED for the defendants; for the arreſt being re noone" 


uon mean proceſs, and not upon execution, the ſheriffs are not againſt the 79% 

bound to take the poſſe comtatis with them, and therefore upon ſuch «ers, or they 

proceſs, it is a good return, to return the reſcous, and that after- I_T REP 

wards he was not found within their bailiwick ; and proceſs ſhall ment. 

tereupon be awarded againſt the reſcuſſors: but if the priſoner Poſt. 486. 

dad been once in gavl, the ſheriff ought at his peril to keep 

* h . do { fe hi 3 d 8. C 1. Roll. 
im, and a reſcous from thence is no excuſe for him: and upon . 

rocels of execution, as upon a capias ad ſatisfaciendum, or upon 8. 4 3. Bulli 
apias utlagatum after judgment, ſuch a return is no excuſe for him, 198. | 

ther againſt the king or party; for he at his peril ought to keep 5 C. Moor, 

Is priſoners taken in execution; for there the proceſs is deter-. 

: . . . . I.Roll. Ab. $07. 

rined, which being the life of the law, and being once executed, jones, 201. 

de party may not have any new proceſs; and therefore he ſhall Ero. Elie. 868, 

wer to the party for the eſcape: it is at the ſheriff's peril to ſee 873. 

at his priſon be ſtrong enough to keep his priſoner, when he is 3 Leu. 46. 

ad us priſon be ſtrong enough to keep his priſoner, when he is: Com Di 

ace in execution; and being a miſchief to one, it ought rather 2%. w 
ll on the ſheriff than on the party: but in the other caſe 3. Com. Dig. 

I fre 1s not any great miſchief, for the party hath only loſt his 184. f 

1 «els, which he may renew; and he may alſo have an action 5: Com. Pig. 


pn the caſe againſt the reſcuſſors; and of ſo ſmall a loſs as the 9 430. 


* Js of a proceſs, the law hath not any regard to puniſh the ſheriff, 2. Saund. 344. 
\m% 3 ally when the party _ have = other remedy. Wherefore it Salk. 586. 
cu $ whudyed for tie defendants. Yide 3. Hen. 6. “ Attachment,” 2. Bac Abr. 


+ Elz. Dyer, 212. 1. Eliz, Dyer, 241. 16. Edu. 4. pl. Onflow's N. P. 


17. Edw. 2. « Executor,” 247. 6. Hen. 7. pl. 12. 16. 61. 
u. 3. („ Return,” 110, TR Fo 1 ers. 434- 

| 2 Term Rep. 
126. See Tidd's Prac. B R. 109. n 


Norr, That there was a precedent here ſhewn in Eater Term 
% Roll 276. Waldo v. Lambert (a), where in ſuch * 
Fm upon the caſe againſt a ſheriff for ſuffering a priſoner to ; 
eve! * wrelted by latitat, he pleaded that he was reſcued from 
ould ; © another place than the plaintiff alledged the eſcape to be; 
| no meverleth the eſcape, alibi : and upon demurrer it was adjudged 
Kantif; which was affirmed at the bar to be ruled upon 
(a) Cro. Eliz. 868. Moor, 853, 


E e 2 | the 


Hilary Term, 14. Jac. 1. In B. R. 419 


* — 
a - 24 wm © N 
* ny” £ 
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_ Norz. the matter in law. But HH Cour, view of th precedent 
2. Lev. 144. conceived that the plea was ill, by realen of the traverſe of the plac 
| and ſoit might be adjudged for that point for the plaintiff, and th 
all here ſeriatim delivered their opinions, that this.is a good pla, 
they pleaded the reſcous, and, naming the parties who made the nc. 
cous, fo as the plaintiff might have his plea againſt them, and the 
plaintiff by his demurrer confeſſing it, the plea is good. Wherefare 
it was adjudged for the defendant. LE” - 


Car 11. Aſhmore againſt Rypley. 
. ©. Eafter Term, 14. Fac. 1. Noll 554. 
A declaration RROR of a judgment in Rippon. The FrasT ERROR aſignel 
that the deſen- was, Becauſe in debt upon an obligation of one hundred pounds 


—_— 7 declares, qubd per fcriptum ſuum obligatorium conceſſit ſe teneri, (s; 
png pn and he doth not ſay, /ig:llo figillatum.—Sed non pes for 1 s 
obligaterium is intended by the words conceſſit per ſcriptum, &c. And the uſual cour: 
—_ with- js fo in the common pleas, and jzgills ſigillatum is no more of necelhty 
ry 1 dle. than deliberatum, which is always intended. | 
Cro. Eliz 737. Cro. Car. 209. 1. Mod. 306. 1. Leon. 310. Ld. Ray. 330. 307. 1043. Moor, . 
Stra. 815. 3. Bac. Abr. 694- | 
in debt on ANOTHER ERROR aſſigned was, That the defendant pleading an 
bond, if the de- ef? factum, and iſſue mas {mcg thereupon, he afterwards reli nu. 
fendant confeſs xfacatione confeſſed the action, and that it was his own deed; and the 
= e judgment thereupon was, quod ſit in miſericordid, where it ought ty 
1 have been, quod capiatur, becauſe he denied his own deed.— Gd 0 
Ante, 64. allacatur; for the iſſue not being tried, but the action confeſſcch t 
8. Co. 60. uſual courſe is only, guod ſit in miſericordia. Vide g. Edu. 4 


4 Com. Dig. 24. 33. Hen. 6. pl. 54. 


47 | * 
See 5. and 6. Will. and Mary, c 9 on 


„ Domarer in. A TH ERROR was aſſigned, Becauſe the judgment was qui 
dude bah vrecuperet debitum, and 6s. 8d. pro damnis eccafione detentionis ih 

debt and cos, and there is not any mention pro miſis et cuſtugiis.— Sed non album 
Ante, 69. for damna includes both, and fo is tne uſual courſe of entries. When 
1. Ter. Rep. 71: fore the judgment was affirmed. 


ca 13. Philip Cotton, Executor of Anthony Cotton againf 


Weſcot. | . 

| pant t 

| Trinity Term, 13. Jac. 1. Roll 595. b ma 

11 ["RROR of judgment in debt againſt him as executor for fo ito 
or muſtap- L, pounds. He appeared and pleaded, plen? adminifrovit; "Wn 


pear by guar- was found againſt him, and judgment given according]y. It was 
| 8 1 ned for errors That at the time of his appearance he was an 11146 
ee and ought not to appear by his attorney, but by guardian. Ties 


fendant pleaded, in nullo oft erratum; ſuppoſing that it was note 


1. Roll. Abr. for that he did not fue for his proper debt, but as executot, 10 The 
__ Rep. repreſented the perſon of the teſtator, who was of full age. ten. 
a. judgment was reverled (a). 

Po h 130. 2h | | ix 
3: Bull. 180. Stra 783. 3. Bac, Abr. 150.—Sed vide Bade v. Starkey, Cro. Eliz. 54% obe 


(% Yide8. C. Poſt. 441. 
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ts. Jac. 1. In the King's Bench. 
Hir Henry Montague, Kut. Chief Juſtice. 1 
Sr ohn Croke, Nut. pe” 
5 1 Doderidge, Nut. F Juſtices, 
Sir Robert Houghton, Kut. 
Sir Henry Yelverton, Nut. Attorney General. 
dir Thomas Coventry, Knt. Solicitor General, 


Atwood's Caſe. - TAE Cast 1. 


eſore them, — And THE COURT was of that opinion; but they 2 wk. 
ould adviſe. | "LM 
61. Stra. 416. 789 834. 


Lightfood againſt Lenet. cas 3. 


RESPASS, for taking two ſteers. 


The defendant juſtifies by virtue of the king's patent of The * | 
ent to him and his heirs, that he ſhould take, at two bridges within Frant of fuch 
: x ; toll as is taken 
8 manor of Doncaſter, called Saint Mary Bridge and Iillew Bridge, ;;; + alli, is 
toll for the paſſage of beaſts as is uſed to be taken ii et alibi infra void for uncer- 
Num Auglic, rendering rent per annum; and avers, that at Bo- tainty. 
n75-briaze, in the county of York, there was uſed to be taken fix- 2 5 Ab. 
ace for every ſcore of beaſts there paſſing, and therefore twelve- 196. 


ge toll for the paſſage of forty beaſts; he juſtifies, and prays ne Ny __ 5 
Fi, a | 


The plaintiff replies, that at thoſe bridges never any toll uſed to be 
til, \ | 


lt was thereupon demurred. And now, after argument, IT WAS 


"JUDGED, that he ſhould be ouſted of aid; for the grant of ſuch 
wich is taken ibi et alib; infra regnum Angliæ is uncertain and 


The K 
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Averment. The patent alſo, that he ſhould have ſuch toll which had been uy 
to be paid abi vel alibi, &c. and he averring payment at another 
but not there, it was therefore ill: wherefore it was awarded that he 
ſhould anfwer. epi „ 


> = 


Cat z. Brian Nelſon, Son and Heir of Thomas Nelſon, 


being ſeiſed in in fee of lands to the value of one hundred pounds per annum ud 
— 3 I was eſpouſed to Elizabeth, and had iſſue betwixt them the plainif} 
between whom and whereas communication was betwixt the plaintiff and one Mar 
and one D. COyvedale concerning a marriage between him and the ſaid Mary, an! 
there was a he was offered in marriage with the ſaid Mary ſix hundred pounds; 
po an that the defendant, on purpoſe to ſcandaliſe hin, and to hinder hin 
marriage, and Of his ſaid marriage, having communication with J. S. of the plain. 
that the de- tiff, ſaid theſe words of the plaintiff, viz. “ Hath that baſtard Brias 
RE — &« Nelſan cauſed you to be arreſted? Is that all the ſpite that baflar 
xs — car. © can do you?“ by reaſon of which words he loſt his marriage, . 
« reſted you ?” I he defendant pleaded not guilty and found againſt him to his d. 
fer gued C loſt mages one hundred pounds; and judgment given for the plainif, 
1 that theſe words, notwithſtanding they were ſpoken in this manner 
althouzh the by interrogation, were actionable. A writ of error being brought, 
words be inter- the errors aſſigned were, | 
—— Fixsr, Becauſe the words were not actionable. 


1 SECONDLY, Becauſe it is not ſhewn that he was ſon and heir f 


that A. was Thomas Nelſon at the time of ſpeaking the words, but only names hin 


_ ere ſon and heir by way of addition in the beginning. 
nen 
der was — : TwiRDLY, He doth not ſay that Thomas Nelſon was ſeiſed of tho: 


Ante, 323. lands at the time of the words ſpeaking, but only, quid fuit et albu 
Poſt. 568. ſeiſitus eſt. 


4 Co. 27. Sed non allecatur : for this action is not for flandering his tile, 
which peradventure would not be without theſe circumſtances pre 
ciſely ſhewn, as it is in Banneſter's Caſe, 4. G. 1 a.; but it is fo 
hindering him of his marriage, which he hath loſt by reaſon of theſe 
words, and whereof a man may be hindered by reaſon of the ftin 

his blood, and which action, peradventure, he might have, aithoug 

he had not anylandatall, and it is but an inducement, and needs n 
nach preciſe certainty. And for the words themſelves, they a f. 
ſolved that they were ſpoken affirmatively, and not only by intencg⸗ 
tign; and they are ſuch a ſlander by theſe circumſtances thewn, bal 
hte his marriage by reaſon thereof, and therefore the action Wt 
lies! And the judgment was afarmed. 


againſt Staff, : 

An adion re- [,*RROR in an action upon the cafe brought ih the common l 
citing that A. pleas for words: Whereas Thomas Neſſan was and yet is (ci: « 
60 

« 

« 


Caſter Term, 15. Jac. 1. In B. R. _ 
Furſer and Bond againft Prowd, £1 Cart 4. 
Eafter Term, 14. Jac. 1. Roll 354. | | 


' TNEBT upon an obligation of one hundred pounds, conditioned An award, on a 
for the performance of the award of Edward Hadds of all mat- controverſy re- 


ſpe cting a leaſe 
ters betwixt theme . and arrears of 
The defendant ſhews, that the arbitrament was in this manner: rent, 2 he 
« WaeREAs there was a controverſy betwixt the plaintiff and defen- , moch ſor FEY 
« dant concerning the leaſe of a houſe in Canterbury, which the de- arrears, is a ſum 
« f:ndant claimed by leaſe from the ſaid bond for ſix years, rendering in groſs, pay- 
« fifteen pounds per annum, quarterly ; which rent was arrear for ow —_— 
« year ; that he ſhould pay for this rent to John Furſer 13]. bs. 8d. wen — 
« 3nd that he ſhould enjoy it for three ene and a half, and ſhould pay 11 2 
« half yearly for it to the ſaid John urſer fifteen 22 at the An- Oro. * 1 
« nuncitation, and Saint Michael, or within forty days after; and that 688. 
« if he failed of the payment, that then the award for his enjoying it Co. Lit. 210. b. 


« ſhould be void.” : | 8 77. 


The defendant pleaded payment of the ſaid 131. 6s. 8d. at the 1. Lu. 568. 
ds, and pleaded the tender of the faid rent at the ſaid tenement, | 
and that none were there to receive it: and it was thereupon de- 

murred, | 7 | 

FigsT, Upon the award to pay this rent or ſum, Whether it 

werea ſum in groſs, and payable without demand ?—And it was re- 

ſolved, that it is a ſum in groſs, and payable without demand by the - 

defendant at his peril, who ought to ſeek out the obligee to pay it. 


Vide 8. Edw. 4. pl. 21. 21. Edw. 4. pl. 2. 6. Edw. 6. Bro. 
« Tender,” 20. | 


SECONDLY, It was held, that this tender (admitting it might be rende of rear 
upon the land) is not $ufficient : for it is not pleaded to be made the mult be pleaded 


lit inſtant, as it ought to be; wherefore the pleading that he tender- to have been 


ed itat the Feaſt, and doth not ſay the laſt hour, is not good. —— 


hour, Poſt 499.—Co. Lit 203. a. 1. Lutw. 593. 1. Saund. 287. Salk. 624, Raym 419. 
dee 4. & 5.16. c 16. Stra. 717. | 83 — : 5 


THIRDLY, It was held, that this conditional award, « if he did aur rastet 
" not pay thoſe ſums, that it ſhould be void for the enjoying of the ſuch a — 4h 
* houſe,” is good enough: for it is abſolute if the other pay the and pay the 
rent; otherwiſe it is his own default. Wherefore it was adjudged vent. orelle the 


for the plaintiff, | award for the 
plaintiff houſe tobe void, 


is good. 1. Roll. Abr. 250, 


Cooper againſt Smith. CAS. 
A ater FOR THESE WORDS : © Thou haſt killed thy Words aQiona- 


maſter's cook (innuendo one John Yarrington, ſervant to Mr. ble. 


ingley),” who was murdered. 8 306. 


The defendant pleaded not guilty; and found againſt him, I. Roll. Ab. 77, 


i was moved in arreſt of judgment, Becauſe he doth not ſhew L. Vent. 117. 
do vas the plaintiff's maſter, nor that Mr. Dingley was maſter to * 
n who was ſlain; ſo the words are uncertain. | | . 


Sed nm allecatur ; for it is not material who was the plaintiff's maſ- 


er, becauſe the words in themſelves import land Wherefore it 
"s ahudged for the plaintiff. en * 


Lewis“ 


— 
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Ce 6. 5 Lewis againſt Coke. 
« Thou haſt CTION FOR THESE WORDS : Thou haſt commit 
5 288 A - © treaſon beyond the ſeas, and haſt run away from thy cap 
8 — 1t « © tain.” —And adjudged that the action lies, for there is a violent in 
« ſeas” are ac- tendment that he committed treaſon to the State here, and not to 1 
tionable words foreign State; and the treaſon is triable here (a); and the addition 
Ante, 114 ( thou haſt run away from thy captain,“ do not detract from the fir 
words, nor are they material to the action. es 


(a) By 33: Hen. 8. c. 23. and 35. Hen. 8. e. 2. 


* * 


Care * | | | Loyd againſt Pearſe. 
| | Hilary Term, g. Fac. 1. Roll 832. 
7 CTION FOR THESE WORDS: “ Thou art a bankrupt 
mages be given „ rogue, and accounted a common knave ; and thou art 


on two iſſues, © thief, and haſt ſtolen my corn.” As tv the firſt words, “ Thou 
nom c art a bankrupt rogue, and accounted a common knave,” the de- 
tered for both; fendant pleaded not guilty : and as to the other words he juſtified — 
if one of the iſ-= The iſſue being thereupon joined, both the pleas were found for the 
ſues be errone- plaintiff, and twelvepence damages given fot the firſt words, and fur 
_—— the laſt words thirty-nine ſhillings ; and coſts for both.—But the 
whole. plaintiff having judgment for both, it was for this cauſe reverſed : for 
Ante, 343. the firſt words in the firſt iſſue are not actionable, the plaintiff bciag 

neither merchant nor tradeſman; and the judgment being entire, it is 
To. Co. 131. reverſable in toto; for, in the judgment, the damages are conjoined, 


- . although they were ſevered in the verdict. 


Strange, 189. Dougl. 376. 730. 746. 1, Ter. Rep. 15 1. 2. Ter. Rep. 753. 3. Ter. Rep. 448. 


Cars. {0 Newman againſt More. 
In error on a RR OR of a judgment in the common pleas in a SECOND DELI- 
ſecond delive- VERANCE. v1 7 


e e The error aſſigned, upon demurrer in pleading, was, Becauſe 
fied; and if it there was not any writ of ſecond deliverance certified; and in null of 


vary in fub-= erratum being pleaded, _ 


{0a og CovenTRy, the king's Solicitor, moved, that it was not materia, 


replevin, it ſhall for it is awarded on the roll; and the parties appearing and pleading 
be abated. thereto, it is not now material. 


"oo rn But 1T was ADJUDGED to be ill, and reverſed for that cauſe; 


2. Inſt. 340. for there ougnt to be a writ; and if it vary in ſubſtance from 
2. Vent. 7. the declaration in the replevin, it ſhall be abated. Wheretore i 
3. Fac. Ab. 48 1. as reverſed. | 
By 17. Car. 2. c. 7. in anavowry for rent, the writ of ſecond deliverance is taben 
away. Ld. Raym. 188. | 


Cat 9. Harrington againſf Garraway. 
| Eaſter Term, 15. Fac. 1. = /* 


E BT for rent upon a leaſe for years. The caſe we 


r Sir Willam Cokeyn, conuſee of a ſtatute, _ NM. 
ea 


the reverſion, for years of the reverſion, and rent reſerved upon tn * 
his extent ii years; the leſſee attorns; the conuſee aſſigns over this leaſe f 


— „ vears ; afterwards Harrington being conuſee of the 75 
and although he aſſigu the leaſe, a ſecond conuſee may extend the Icaſe. Poſt. 477- . = 


304. 938. 2. Roll. Abr. 470. 472, Hob. 46. 2. Vent 337. Dyer, 105. 4. co. flatut 


% 


% 
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— by virtue of the "elder fatute, extended this reverſion. _ <2*i*# 


| 4 Gankawar, 
and rent. | % „ | 
And the queſtion was, Which of them ſhould have the rent? 1 . 


Ir w4$ ADJUDGED without much argument, that the firſt conu- x. Bac. Abr. 
(> by acceptance of the reverſion and rent, and aße it over, the 196, 197. 
-ctent is thereby ſuſpended during that term, and the ſecond conuſee 
might well extend it againſt him (a). | SHY TS 

e) This caſe was revived in Eaſter in Eaſter Term, 18. Jac. 1. for a defect 
Term, 16. Jac, 1. and adjudged for the in form.—Polt. 477, 569. 
plinF; but the judgment was reverſed 


Broking againſt Cham. | . Edam 


SSUMPSIT, that he ſhould enjoy ſuch lands according to his To eftablith n 
leaſe, without the let, interruption, or incumbrance of any . ef core- 
zerion; and ſhews in fact that this land was extended for debt due to — 
the king by proceſs out of the exchequer, and fo incumbered, &c. without incum- 


Afer verdi& it was moved in arreſt of judgment, that this was not brance —_— 
2 good breach aſſigned, for he doth not ſhew for whoſe debt, nor plan — 


den, nor by whom it was due; and it may be that it was for the ſhew a lawſul 
laintif's own debt. And although it was alledged, that if ſo, and incumbrance. 


he thereby did not perform the promiſe, it would not help him: oor oor 


Yet ir WAS ADJUDGED for the defendant ; for the plaintiff ought g C. 1. Roll. 
pſhew a lawful incumbrance, otherwiſe he might have his remedy Ab. 95. 


lewhere. Sed vide Dyer, 328. contra. 2. Eaw. 4. pl. 15. (a). 5 _ 6. 52. 

loor, $51, Vaugh. 118. 121. Hob. 35. Cro. Car. 5. Yelv. 30. Cro Eliz. 914. Term Rep. 
B. 75 J. Term Rep. 671. (a) Sce the Calc of Dudley v. Folliot, 3 Term Rep. 586. and Poel 
f contracts, 379. | 


Piers Griffith againſt Hugh Middleton. Case x7, 
\ UDITA QUERELA to avoid a STATUTE upon the Statute Outlawry may 
of ulury, be pleaded in 


3 © diſability, in an 
The defendant pleaded, guid reſpondere non debet, becauſe HE was audita guerela ; 
tawed at the ſuit of Thomas Maſion by the name of Peter Griffith: and tho' the 


it was thereupon demurred, — 
, * 


Fust, Becauſe that Piers and Peter are two names of baptiſm, it is good; for 
t cannot be averred to be one and the ſame perſon: they are ſynoni- 


d rcoxpł v, For that this outlawry in this ſuit (which is only by Poſt. 877. 616. 
py of diſcharge, and to recover nothing) is not pleadable. Verſtegan, 307. 


But ater argument at the bar, 1T WAS ADJUDGED for the defen- os Roll. Abr. 
5 . „ 
Fnsr, That they are but one name; for it appears by Piers Ga- Cro Elia. 176. 
0 wo is ſo named in ſome acts of parliament, and in others Pe- 271 448. 
oavyim; and yet it is well known that both of chem were meant PH 
ae lame perſon. And THE CHIEF JUSTICE ſaid, that where one ;. Keb 278. 
Sued by the name of Sanders, and his name was Alexander, yet it 1- Mod. 107. 


SECONDLY, 
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P. Gzrryrz®s SECONDLY, That it is not well pleadable in this fuit; for 2 
grief outlawed is not receivable to ſue in any court, unleſs it be to revers 
H — * his own outlawry; for THE CHIEF JUSTICE faid, that where the ac. 
ſion is ad lucrandum, there ought to be ability in the perſon; and i 
is all one to gain by wgy of diſcharge, as by way of perquiſition— 
GLANVIL, Ib. 2. cap. 3. Utlagatus legem terre amittit. Berrrox, 
Reſpondra a touts, mes nul reſpondra a luy ; and Bx Ac ron to the 
fame intent, 6. Edw. 4. pl. 9. Wherefore it was adjudged fo 
the defendant, and that the plaintiff ſhould take nothing by tis 
writ. | 


Casr 12. Sayre's Caſe. 
An indi& PON a freri facias to SAYRE, under-ſberif of the county of 
will ke againd Buckingham, he fold the goods of a poor * defendant for 


an under- e- 221. 138. 4d. the goods being well worth eighty pounds. 
- rifffor under- 


88 It appeared to the Court, that the ſaid SAYRE had perſuaded the 
— vo jury to prize the goods at an undervalue, perſuading them it would be 
Jeri facias. better for the poor man : whereupon they apprized them ut ſupra, and 
1. Hawk. F. C h delivered them to the plaintiff for the ſaid ſum. 


Tux Cour held, that it was oppreſſion, and inquirable at the 
aſſiſes by indictment, or puniſhable in the ſtar- chamber; and the 
Court commanded that the under-ſheriff, being an attorney [a], 
ſhould be brought before them. | 


(a) But now by 22. Geo. 2. c. 46. no nnder-ſheriff ſhall act as an attorney, ſol 
citor, or agent, under the penalty of fifty pounds, 


II. 


* 


Trinity Term, 2 4 
. 1. In the King's Bench. 
dir Henry Montague, Kut. Chief Juſtice. 

Sir John Croke, Nut. 25 3 
Sir John Doderidge, Kt. Juſtices. 
dir Robert Houghton, Mut. £ 


Sir Henry Yelverton, Kut. Attorney General. 
Sir Thomas Coventry, Knt. Solicitor General. 


Sir William Brunkard againſt Sega. Cars. 
CTION FOR WORDS. Whereas the plaintiff was one of 0 call a mem. 
the privy-chamber to the king, that the defendant ſpake of ber of the privy- 


him theſe words, © Thou art a cozening knave, and liveſt by co- chamber a a- 


e zenage.” A verdict, upon not guilty pleaded, was found for the a 
f plaintiff, | able. BD 


It was moved in arreſt of judgment, that theſe words were not ac- Ante, 339. _ 
tionable, for they are too general; and precedents were ſhewn, that Cro. Eliz. 99. 
ſu ſuch words, actions being brought, judgment hath been ſtayed; 8 — if 
Hilary Term, 26. Eliz. Kirby v. Wallis (a), and 31 & 32 Eliz. 4. Bac. Abr. 
Hddilenure v. Warker (b): but a precedent was ſhewn, that one 488. 
Hilbeack, coroner of J/arwick, brought his action for theſe words, 

* Thou art a cozening knave-coroner z” and it was adjudged for 

the plaintiff (c). ; | 

MoxTAGUE, Chief Juſtice, held, that the quality of the perſon is 
to be confidered in this caſe ; for being employed about the king, to 
ſay that he lived by cozening is a great diſcredit ; but of every com- 
mon perſon, theſe words are not ſuch a ſlander as the law will puniſh. 
The other Juſtices doubted thereof, and willed that precedents ſhould 
de ſearched (d). | J 

(2) Moor, 261. (4) In the caſe of Willis v. Shepherd, 
(4) Cited in George's Caſe, Cro. Eliz. poſt. 619. this Caſe is ſaid to have been 


adjudged, that the words were not acti- 


J. 
/ Egleton's Caſe, cited Cro. Eliz. 95. onable. 


Dutton againſt Engram. | | Cart 2. 
Eaſter Term, 15. Fac. 1. Roll 204. 


EPLEVIN. Upon demurrer the caſe was, William Gold- A deviſe of land 
well ſeiſed of lands in fee in Chard, holden in ſoccage, deviſed to 4: and his 


dem to his wife for life, and after her death to Jahn his eldeſt ſon, — 3 


aud to his heirs, upon condition that he, as ſoon as the land he ſhould grant 
hou! come to him in poſſeſſion, ſhould grant to Stephen his ſecond an annual rent 
% and nis heirs,” an annual rent of four pounds out of the ſaid out of it to B. 
cements ; and that if the ſaid 7 died without heirs of his body, %o, hp | 
dat the land ſhould remain to the ſaid Stephen, and the heirs of his not an fate in 
a, Kc.; and died. The wif- entered, and died. Jahn in 4. Elix. fee. 
tered, and granted a rent of four pounds per annum to Stephen and 7: Roll. Abr. 
$ heirs out of the ſaid lands, with clauſe of diſtreſs. Stephen * N e 
anted that rent to Engram, to WhAen John attorned. After wards, (-ro. Car, 265. 
wn dying, Stephen entered, and in 39. Eliz. infeoffed Sir William Plowd. 541. 
en who let to the plairitilf;, and for the rent of w., years be- Hob. 172. 


in 2. fac, I. this diſtreis was taken, And all this tter 5 e.. 


Inn 


* 
, 


: 


3 Wp. 234. 
Sung 410. 833. 
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Dor ros jng diſcloſed by the avo and bar to the avowry it 
2% xe. refed N | it was demur. 
EncraM. ; . s 28 
3- Term Rep. Tux F1RsT QUESTION was, Whether Jobn had an eſtate in fee by 
360. this demiſe at the time of the grant of this rent? becauſe the demiſe 
| was to him and his heirs, upon condition that he ſhould granta rent to 
Stephen and his heirs, whereby the intent was ſhewn that he ſhould 
have a fee; otherwiſe he could not legally grant fuch a rent to have 
continuance after his death. 


Bur ir WAS RESOLVED to be an eſtate tail; for being limited 
that if he died without iſſue, that then it ſhould be to Stephen and his 
heirs of his body, that ſhews what heirs of John were intended, viz, 
heirs of his body; but yet, by the limitation of the will, he is to male 
this grant of this rent; which being by the appointment of the donor, 
it is not contra formam donationis, but ſands with the gift, and ſhal 
bind the iſfue in tail. Jide 33. A. pl. 14. 37. Af, pl. 15. Dyer, 
122. & 190. and Webb v. Herring, ante, 415. 

Ea deriſe be SeconpLy, Admitting that Fohn Goldwell was tenant in tai at the 
_ ws ee time of this grant, remainder to Stephen, Whether this grant of the 
dition chat the rent ſhall endure longer than the eſtate made to Jobn ſhall endure? 
donee ſhould For it was objected, that being extracted and granted out of the eſtate 
grant a ges of John to Stephen, who had the remainder, it ſhall endure longer 
and the condl. than the eſtate of John who granted it; and his eſtate being deter- 
tion be per- mined, out of which the rent was granted, the rent is alſo determin- 
ſormed, this is a ed; for he had not any power to charge more than his own eſtate; 
2 in fe = and and the intent of the demiſor doth not appear that he ſhould be charg- 
— 8 ed longer, becauſe it is appointed to be granted to him in remainder; 
death ofthe therefore it is not intended that it ſhould endure longer than the par- 
donoe. ticular eſtate tail; and it ſhall inure as a grant to one and his heirs, as 
1. Roll. Abr. long as J. S. hath iſſue of his body; and he being dead, the rent is 


842. . 
. determined. 


1. Pe Wes. BUT 1T WAS RESOLVED, that this was a good grant of the rent 
= in fee, iſſuing out of all the eſtate, and not out of the eſtate tail only; 
3. Burr. 1798. and bring guided by the directions of the will, it ſhall take according 
to the limitation thereof, and charge all the inheritance. Wherefore 
it was adjudged for the avowant, 


Carry. - Teſmond qgainſt Johnſon. 
| Trinity Term, 15. Fac. 1. Roll 199. 


A declaration in ROVER of goods; and ſuppoſeth, that 3 May, 15. Jer. . 
8 ; he was poſſeſſed of thoſe goods, and the fame day Joſt them; 
4 0035 eg | defendant s 
verſion be al- and that 4 May, anno 14. ſupradicf. they came to the defend 
ledged before hand by trover ; and that po/tea, viz. 1 May, anno 14. ſaprudicl. be 
| "pew re converted them: and it was found for the plaintiff. | 
ſufficient; and Tt was now moved in arreſt of N that this declaration 


e * not good; for the converſion is ledged before the trover, which 


and repugnant, cannot be, and therefore void. 


ol be reject- Sed non allocatur; for it was adjudged, that poftea convertit i 


Ante, 96. | 
Poſt. 550. 618. 620.—Salk. 561. Stra. 232. 245. 954. 1095. 3. Burr. 1729 1. Bl. Rep. 495- 


ſuſhicient, 


\ 
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ſuficient, and the feilicet is void. And 2 precedent 1 4 ) was then e $0: 
fhewn in an ej ent, where the ejectment was alledged, that Podea, agνtjLjꝭ d 
fillt ſuch à day which was before the leaſe, and it was found for 
the plaintiff ; for the ſcilicet being repugnant is void, and the peften 
grit was held good enough. Whereupon it was here adjudged for 


the pla _ (2) Adams v. Gooſe, ante, 96. 


Memorandum | u 4. 


OTE, That where a record is moved out of the king's bench wrix of error 
by a writ of error into the exchequer-chamber (a), it is Rot any from king's" 

"cord in court until the error be determined; and if there be an _ 2 he 

miſtaking by the negligence of the clerk in the tranſcript, the courſe rg 

then is to {nd for the clerk of the court, and to amend it in the ex- 14. y. vi. 

chequer chamber; but if the principal record which remains in court Cromp. Prac. 

de falſe, then to amend it, and thereupon to alledge dim¹nuh⁰,ien; and 382 

upon certificate thereof, the tranſcript Thall be alſo amended, if it ap- Doug]. 352. 

pear to be but the negligence of the clerk only. 

2 See 27 Eliz c. 8. c. Cromp. Pract. from the original record, or other defect, 


\®/ 


% —By 5 Geo. l. e 13.all writs of er- ſhall be amended by ſuch courts uber 
t, wherein chere ſhall be any variance fuch writs are returnable. Wo 


Anonymous. wes Garg, 
F a man plead by force of an indenture which is loſt, and afidav?t If a panty plead 


B / v4. 


his counterpart, and he to plead thereto, or otherwiſe the Court euer in his peb- 
may grant an impariance : ſo it is if he will depoſe that he never had party hall pre- 
ally Counterpart. os OAT IN duce the coun- 


terpart. r. Saund. $, 9. I. Bac. Aur. 551. 3· Ter Rep. Is. 


Anonymous. | 44 6, 


PON a rule given in the common pleas for a prohibition, the r. 0.450 
2 by his prohibition ; and the eccleſiaſtical court pro- * 
ceeded to ſentence: afrerwards the party appealed, and two Terms not delivered til 


tier the other delivers prohibition. 9 
o | 1 
Tur Court held, in regard he had ſurceaſed his time, and ſuf- ——— 


fered the ſentence to paſs, that he now ſhould not have the benefit of Poſt. 483. 

we proubicionz and a difference taken where a prohibition was 8 8 
granted, and the party not ſerving it, ſentence of excommunicatian Comb we N 
pronounced in default of anſwer : there upon the matter he may 4 Com. Dig. 


bave the benefit of his prohibition, but not where there is a ſentence 404 515+ 
dctaite, | 1 — 8. 
ugl. 3 


| 1. Term Rep. $52. 3- Term Rep. 3. 


Anonymous. „„ Case 2. 
PROHIBITION prayed to the ſpititual court, upon a ſug- A new mill is 
4 beltion, that the parſon libelled for tithes of a mill which was liable to ciche, 

g N land diſcharged of tithes by the Statute of Monaſteries, Achencherected 
JN. 2 c. 13.— And denied PER TOTAM CUR1aa ; for de charged of tithe. 
nous erecto non jacet prohibY.o, March 15. 

3. Com. Dig. Tor. 3. Atk . 4. Med. . 


- 


dec 9. Edw 2. c. 5. and 3, Bulſt 212. 12, Mod. 243. | 
Hampton 
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| 8 
Car 8. | Hampton againſt Wild. 


Tithe is not due PROHIBITION was awarded to the piriunl court, for tha 
| fr ring A 2 parſon of Thimblethorpe, ſued Wild in the ſpiritua 
+. Court, becauſe the ſaid Wild had let a certain cloſe, reſervi 
kepe f ne age for his ſaddle gelding. ; oy 2 2 
The parſon had ſued him for tithes to be paid of thin ; 
| . ul- put this horſe being only for labour and 2 * N 
Poſt. 576. new: otherwiſe it had been if he had kept an horſe to (ell, where. 
x. Roll. Ab.641. by profit had been accrued; for in that caſe he ſhould have pail 

Cro. Car 237. tithe. | ' 


cupier of the 
land for pur- 


_ Eliz. 446. HovcnToN contra in the principal point, becauſe by the paſture 
x. Bulſt. 171. he may increaſe the profit; and ſo it is a profit ratione fund, 28 in 
Bunb. 3. 313. Caſe of barren cattle : he ought to alledge further, that they were 
Show. 192 ufed to labour. | | 

Poph. 126 ) | p 

x. Vent. 236. And by ALL THE THREE JUSTICES, if he had averred in the fur. 

miſe that he uſed the horſe for labour, the prohibition had lain. 
Cary, | Miller's Caſe. 
To charge a wo- CTIONUPON THE CASE by Miller and his wife, for 


man with hav- 


theſe words ſpoken againſt his wife: Mrs. Miller is a whore, 


ing bad the pox d and hath had the pox, and hath holes one may turn his finger in 
8 them: Mr. Ring the apothecary gave her drink for it, nd hw 
„ fore take heed how you drink with her.” It was moved that the 
words were not actionable ; and Feaney's Caſe (a) and Lamb's Ciſe (6) 
were cited in proof thereof. —But ALL THE Cour held, that the 
action well lay; and cited Taylor v. Bancks to be adjudged according 
ly, „Thou art a leprous knave” (c); and Davis v. Taylor, & He 
a « is rotted with the pox” (d); and Backfter's Caſe, . Thou walt 
« laid of the pox” (e). | | | 


(a) 4. Co. 17. 

(5) 9. Co. 59. 

(e) Ante, 144 

(4) Cro. Eliz. 648. 

(e) Cro. Eliz. 214 Sed vide the caſe 
of Carflake v. Mapledorum, Eaſter Term, 
28. Geo. 3. where theſe words ſpoken of 


t theſe ſeven years; ſhe bath given me 
« the bad diſorder and three or fou 
other gentlemen,” were not held to be 
actionable, becauſe they may refer to 2 
time paſt ; and there is no reaſon why the 
company of a perſon who has bad 2 cat 
tagious diſorder ſhould be avoided. . 
Term Rep. 473. 475. 


a woman, I have kept her common 


Searle's Caſe. | 
Pte min, was prayed by RICHARDSON, ſerjeant, for that 


Casrz 10, 


ſpiritual per- 
fon — of Scarle, parſon, having been convicted of homicide, and allow- 
manſlaughter eq his clergy, was now ſued in the ſpiritual court by libel, Thx 
Lb man be li. Whereas he was convicted of homicide, &c. it ſhould be a cauſe to 
belled — deprive him of his benefice. He cited a precedent in Michaeind! 
he ſpiritual Term, 27. & 28. Eliz. in the common pleas, Roll 2574 where 1 
_— in order prohibition in like caſe was awarded, —But PER TOTAM Couniath 
Rar.” no prohibition ought to be granted. MoNTAGUE, Chief Faftic 
ing the allow- faid, that although the ſtatute of 18. Eliz. c. 7. ordains, that after 
ance of clergy. Clergy the party ſhall be ſet at large, and ſhall not be put to his pal. 
2. Roll. Ab. 222. gation, yet that doth not diſaffirm the judgment. Whereto Cos 


-" oa 288. and DODERIDGE, Juſtices, accorded, 
Eabe. 181. Dyer, 293. March. $74 Ld. Ray. 1507. 


— 
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| | \ 
As to the objection, that the libel in the ſpiritual court was not in a Hbel to A 
- & him as an homicide, THE COURT held, that it was ſo much privea derk 
- ©. better; for if it had been ſo, a prohibition ought to have been 2 
ted; but it is, quod convictus furt de homicidzo, as it ou ht tobe ; nicide in the 
ſor without conviction there is no cauſe of deprivation; and if it were temporal count, 
-nſt him as an homicide, it would be contrary to the verdict given: if the {piritual 
but here they proceed only to deprive kim by reaſon of his convicti- _— px” 
on; and ſo do thereby affirm the verdict. | the boraicide, a 
/1:rion lies Hob. 121 288. Cowp. Incumb. 53. 3. Mod 164. F. N. B 4% Jones, 320. 
i. Lev, 138. 1. Sid. 217. 1. Keb 724. 762. Comb. 71. Hob. 291. . ; A 
As to the objection, that inaſinuch as the ſtatute of 18. Eliz. c. 7. Ia what manner 
bath diſabled him that he ſhall not make his purgation, he ſhall now the 18. EU. 
de taken to be as if he had made his purgation before the ſtatute; and rey BY 
before the ſtatute he could not then have been deprived ; it was an- « every 5 | 
ſwered, that anciently by the conviction he was to undergo two pu- « aqmitted te 
niſhments, the one of death, the other of defamation; and That the © his clergy al 
felt was diſcharged by allowance of clergy ; pœna poteft dirimi, culpa . eres = oe 
gerennis erit, Afterwards, in the time of ANSELM, archbiſbop gf « nary, but, al-. 
Cinterbury, it was ordained by a General Council, gud clerici non © ter allowance 
iredentur manibus judicis temparalis ; which Council in, the time of © and burning 
Tuouas DE BECKET was, by uſurpation, received here in England; . 222 
and ſo far prevailed, that if any ſuch perſon prayed his clergy, and « charged. 2 
was delivered to the ordinary, they then re-examined him by twelve to be conftruel. 
ſpiritual perſons ; and if he were acquitted, he ſhould not be depriv- 5. Co. 110. 
ed a): and this trial by twelve cJerks was not but de credulitate, ſo Hob. 201. 
4 the firſt conviction remained (5) : and the purgatioa did not dif- 3 
affrm the verdict; for he is delivered to the ordinary by the judgment 512 ä 
& the common law; and the entry thereof is, * quod traditur ordi- 
« narin, &c.” And the Jaw was, that if he did not make his pur- 
extion, he ought to remain perpetually in priſon, and have flender 
diet, v. z. every day bread and water only: and if the ordinary re- 
fuſcd to accept of his purgation, then he might have a command to 
the bilkop to do it: and NOTE, that the writ is, © ſatis habetur ſuj- 
rectus“ (c); ſo as the ſtatute of 18. Ez. c. 7. doth not make 
any purgation for the taking away that which was before; and the 
purgation before the ſtatute did not defeat the verdict, but affirmed 
it: and it is a rule, not to grant a prohibition where the pro- 
ceedia7s in the eccleſiaſtical courts are not againſt the law of the Hob. tat. 
land, nor the liberty of the ſubject: and ſo the prohibition was denied Hob. 288. 


at by the Court (d). 

x: | Ws; 

hat 110 Fide Lindwood Canvmnica purgatis (4) Sec Hunn's Caſe in Rellaway's 

wane. : ts 

6 ſence, Reports, 7. Hen, 8. pl. 181 and 2. Hawk. 
; (4) Le ſtat, Weſt. 1. c. 2. . C. 8138. r 

nd ©) Vide Natura Sreuius et St. Cor. 

e I 1175 138. 0 

M, 


* 
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Care It. PE: ; | Weſton againſt Dobniet. 
Words ſpoken CTION ON THE CASE. Whereas a ſuit was depending 
ina 3 in the ſpiritual court betwixt one A. and the defendant, in which 

4 ſuit A. produced the now plaintiff for a witneſs; the defendant, hay. 
Ante, 90. 134. ing day given to except againſt the witneſſes, put in his exceptions i 
rgT. writing, that the now plaintiff was not a competent witneſs, awd 
x. Roll. Ab. 33. that there ought not any credit be given to him, . he was per. 
87. jured; whereupon the plaintiff, hanging his ſuit, brought this action 


k = Bt 31. for this ſcandal : and it was argued, that it lay. 


| ag cds But THE wHoLE CourT held, upon the reaſon in Dixie' C 
Hardr. 223. 4. G. 14. that it was not maintainable, becauſe it is in the cour: 
Bll 1 . of juſtice, and — ex ex , — if one bring another before a ju 
ur. B07. tice of peace for ſuppoſition of felony without any juſt cauſe, yet 
. Ter. Rep. 110. gion Flies ; and if one exhibit Cds oil, if the ow 
hath juriſdiction of ſuch matters, an action lies not: otherwiſe it i 
if the Court have not juriſdiction; or having, if the party publiſh 
his bill abroad, the ſaid bill being falſe. But in this caſe the defer. 
dant proceeded in ſuch manner as the ſpiritual court hath allowed hin, 


vix. to diſprove the teſtimony of witneſſes produced. 


Hovcxrron faid, if in treſpaſs the defendant juſtifies that the 
plaintiff was a bankrupt, whereby he had a commiſſion upon the ſta- 
tute, and thoſe goods were delivered to him, whereas the plaintif 
was not any bankrupt, nor any commiſſion iſſued, yet the plaintif 
for the words contained in the plea ſhall not maintain any action.— 
And he put the Chief Juſtice in mind of Brooks* Caſe (a) againſt the 
Recorder of London, who in evidence to a jury ſpake ſcandalous 
words againſt one ; and yet adjudged that no aBion lay,—So PIR 
Cug1am judgment was here for the defendant. 


£ (a) Ante, go. 


Q 


Casrz 12. | Henning's Caſe. : 
On a promiſe to SSUMPSIT. Henning bought two weighs of barley, and . 
pay as much for ſumed to pay for them as much as the plaintiff ſhould have d 


goods us every any other, abating a penny only in every buſhel. The plaiatif 
_——_ mug that he ſold — To 5. has this ont two weighs df 

ive notice how barley for eighteen pounds, which (abating the one penny in ee) 
much others hyſhel) amounted to 171. 10s. and thereupon brought his ation 
A and becauſe it did not appear in the declaration that notice was ge 


Poſt — to the defendant that J. S. had given eighteen pounds, the judgment 


684. was arreſted. | 
EET. And for the ſame reaſon a judgment was reverſed in fs 
Hob. 57. Holms ; and this difference taken, if the argument be that = 


x. Sid. 36, pay ſo much as J. S. in particular paid; in that caſe, u 4 
Cro-Eliz.34-73- Je perſond, and he is indifferently named betwixt them, the deten, 


B — dant at his peril ſhall inquire of him, and the plaintiff is not 
5. Cem Dig. 53, 54. Salk. 22. x, Wilf. 88, Dougl. 598. 


( 


' 
"8" 


| Trinity Term, 15. Jac. 1. In B. R. 14 ; | a; 


to ove notice: but when the perſon is altogether uncertain, there HN e 
he plaintif, to entitle himſelf to the action, ought to give 3 ASE» 


HoucHTON cited this caſe to be lately adjudged ; One ume to 

ſve harmleſs J. S. of all obligations wherein he ſhall be bound for 

JA and in an aſſump/it brought, he ſhews that he was bound in Ante, 288. 
m obligation for 7. M from which he was not ſaved harmleſs, and 

doth not ſhew that he gave any notice to the defendant ; yet held to 

be good enough. | 5 | 
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Michaelmas Term, 
15. Jac, 1. In the King's Bench, 
Sir Henry Montague, Nut. Chief Juſtice. 
Sir John Croke, Mut. 
Sir John Doderidge, Kr.. © Tuhlice, 

Sir Robert Houghton, Kt. | 


Sir Henry Yelverton, Kut. Attorney General, 
Sir Thomas Coventry, Kut. Solicitor General. 


* 


————— . U U U — 


ca i. Richard Brooks again/t Eliz. Brooks, and Will. Wright, 
Hilary Term, 13. Fac. 1. Roll 191 1. 


If a copyholder JECTMENT of lands in Welborougb, of a leaſe of John 
+ ao — 4 right. ; | 
en pc geneti' Upon not guilty, it was found by ſpecial verdict, that Jn 
— 4 ik "RA of the leſſor, was copyholder in fee of this = 
is made, and of the manor of Helborough, and ſurrendered it into the lords 
the lord aut hands, who regranted it in this manner: « MEMoRAnDun, qud 
1 3 Joux WRIGHT cepit de domino ceux terr. cui dominus conceſſi, in 
babendum to him © ſeiſinand. HABEN DUM eidem JoHAN NL et ELIZABETH ri guy 
and his wife in « of heredibus eorum de * furs exeuntibus, remanere” to the 
ers wite aid John Wright. The ſaid John Wright dies: the leſſor as his hei 
though not enters: and if the ſaid Elizabeth ſhall take by this copy, they pry 
named iv the the diſcretion of this court; and then find for the defendant ; ifother- 
premiſes. wiſe for the plaintiff, 1 | 
Dxer, 8. 59. 160. And, upon this argument at the bar, 1T wAs aDJUDGED for the 
2 2 Ab. 67. qefendant: for although there be no words of grant in the copy, nor 
win oe 5 is chere any grant to the wife, but an habendum only, yet it was held 
. Cop. 9. | 
Co. Lit. 21. a. good enough: for the intent of the lord appears that both ſhould 
20. b. take; and there is no more granted to the huſband than to the wife; 
Gilbert's Ten for there are not any words of grant to the huſband but © cepit dt d. 
ry fi 9 624. © mino, cui dominus conceſſit ſeiſmam 3”? but all the words of grant and 
Raym 624. a » 
626. limitation are in the habendum : and in many manors there are 10 
7. Peere Will. other forms of grant or limitation; and in the 4. Edu. 3. fl. 1. 
where a gift was made to a huſband, habendum ſimul cum his wiſe in 
frankmarriarge, ſhe being the lord's kinſwoman, it was adjudged u 
be good, e ſhe were not named before the habendum. Where 


fore it was adjudged for the defendant. 


% 


GS. 7 Holms again Broket. 

Hilary Term, 14. Fac. 1. Roll . F 

RROR of a judgment in the common pleas. The error 
. ſigned, For that in debt upon an obligation the condition beg 
ed to pay on the for the payment of ſixty pounds upon the 25th of June, I2. Fac. . 

— J went at his houſe in Fleet-ftreet ; | | | : 5 
= the work of June, ſecundum forme, c. is had after verdict; for the iſſue is debors the cand. 
Ante, 397. Poſt. 448. 585 . | | ; Tie 


1 © 


Michaelmas Term, 15. Jac. 1. In B. R. 5 a” 


The defendant pleaded, that he paid the foreſaid ſum of ſixty pounds Hors 

the 20th day of June, anno 12. Jac. 1. at the ſaid houſe, ſecundum IN 
mam et elſeltum indorſamenti prædicli. ; 1 
The plaintiff replies, that he did not pay it the foreſaid 20th of June, Cro Car 54. 
g; and iſſue thereupon, and verdict found, that he did not pay it 284. 


: IC, . Hob. II 8 
'heforeſaid 20th of June; and judgment thereupon. 3 3 


Error for that cauſe aſſigned, For the iſſue is taken dehors the mat- 1. Burr. 297. 
ter of the condition; and ſo an ill plea, and void iſſue : for it may 2. Burr. 944. 
de true that he did not pay it the 20th of June, 's it may be paid | 
upon the 25th of June and although it were ſhewn to be an ill 
plez, yet it ſhall be aided by the ſtatute of 32. Hen. 8. c. 30. 


But it was reſolved that it was not aided; for it is AK void, Co. Lit. 212. b. 
11d no iſſue, being found for the plaintiff : for it may be that the Dyer, 222 
obligation was not forfeited, notwithſtanding this verdict: but if the yy — | 
verdict had been found for the defendant, that the payment was the 2. Sid. * 
20th of June, peradventure the verdict had made it good, as in the Cro. Eliz. 142. 
caſe of Chamberlain v. Nichols (a) : for payment before the day is good Savil. 96. 
zyment at the day, and the plaintiff hath not cauſe of action; but Owen, 45. 
pay 6 BN p 3. Bac. Ab. 711, 
non-payment at the day before the true day in the condition is not a \ 
non-payment at the day : for it may be that he paid it upon the 25th 
&y, although it were not paid before. Wherefore the judgment was 
reverſed (b), | | 
(a) 5. Co. 43. (6) Sed vide 4. & 5. Ann. c. 16. ſ. 12. 


Johns again/t Wilſon, Cas 3, 


RESPASS, guare clauſum fregit, et ſpinas ſuas ad valentiam ſuc- Treſpaſs, et /pi- 


cidit. After verdict, upon not guilty, and found for the plaintiff, __ —— _ 


lt was moved in arreſt of judgment, that the declaration was not is ſuffcient, 
good, becauſe he doth not ſhew the quantity of the loads or load, and without ſhew- 


““ c 


— 
. 


F ſit is uncertain : as in 5. Co, 34. Playter's Caſe, Treſpaſs, guare piſces —_ Wee 
- uuf cepit, | | Poſt. 664. 
1 And of that opinion was THE COURT; but they would adviſe; Cro. Car. 593. 


don being moved again in the end of the Term, many precedents my 9. 

were ſhewn for the maintenance thereof. Wherefore it was adjudg- - OI 
6 for the plaintiff (a), Ts » Had: 00g. 
Salk, 643. Stra 637. 1094. Ld. Ray. 1410. Andrews, 242. 3. Will. 293 


(a) Sed vide Bertie v. Pickering, 4. Burr. 2455. 


Wykes againſt Sparrow. i C44. 
Trinity Term, 15, Fac. 1. Roll 774. 
JECTMENT of two cloſes called Higher Gulivell and Lower Ty 
jectment for 


| Gulvell, containing three acres of land. After verdict upon 
It gullty pleaded, and found for the plaintiit, ; wy 2 2 


It was moved in arreſt of judgment, becauſe jt was not ſhewn 2 was 
* _ . o y $ 
e cloſe contained, or whether it were arable, or what other ſuſliciently cer- 
and the words, 6 containing three acres of land,” do not con- tain, | 


2 my certainty; Wa n Paſt, 6 | i 
* arch y; and for that purpoſe Savil's Caſe, 11. Co. 55. was —_ 5 _ 


| 
* 


Cro. Eliz. 339. 


* was anſwered, that this differed from that caſe, for there 1. Lev. 9 
er quantity or quality of the land; but here the quality of 3- Lev. 97- 


s mentioned: and a precedent was ſhewn in Trinity Term, . 8 
4. Mod. 143. 3 Leor, 228. Running. Fject. 28. 1. Term Rep. 11. 


2 1 O. ; Tac, 


- 3 
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Wrxzs 10. Fac. 1, Rell 1338. or 1339. that in an ejectment for the ſite of 
N manor and three cloſes by name, upon demurrer to the declaration, 
„ adjudged for the plaintiff. - 


But it was thereto anſwered, that that caſe was not much bund 
and it was before Savil's Caſe. 5 


After it was twice moved at the bar, MonTAGvue, Croke, wi 
IoDERIDGE, delivered their opinions for the plaintiff; for, ps; 
ce taining three acres of land,” and the cloſes being named, it is cet. 

_ tain enough what nature of land it is: and they agreed, that althousk { 
the cloſes contain more, yet he ſhall recover the whole cloſs.—}t 
HoUGHTON was ſtrongly againſt it, that an ejectment lies not of x 
cloſe, as it is held in Savil's Caſe ; and the « containing three acres of 
“ land” do not add any more certainty thereto, and therefore it is al. 
together uncertain. Notwithſtanding his opinion, however, it ws 
adjudged for the plaintiff, | | 


— A, © WU a. a. 


Car 5. „ TRge againſt Keble. 


Words not ac" A CTION FOR THESE WORDS : “ Thou art perjured 
22 8. 190. for thou art forſworn in the biſhop of Glouceſter's court.“ Ae 
Poly verdict it was moved, that an action lay not for theſe words.—T xz 
Cro. Eliz. 185. CouR'r was of that opinion; and gave rule for judgment accord: 


Hob. 283. inglv. 
1. Com. Big. 189. 80) 


Casx 6. Stephens againft Keblethwayt, and Others. 


A defendant in EPLEVIN, for taking three cows at Blewberry, The defer 
. _— R dant cognovit captionem, for that the place WHERE 1s parcel & 
genes Jon the manor of Blewberry, being waſte ground, and that there were 
ant, and pray hundred copynolders there who had common in that place; and ſhew 
return in his à cuſtom, that they choſe every year a ſurveyor of their fields vio 
e ee uſed to diſtrain their cattle damage feſant ; and ſhews that tr ws 
nes 3 elected ſurveyor according to the cuſtom, and found the cous there 
time of the dif- damage feſant ; whereupon cognovit captionem, and prayed return; and 


treſs. it was thereupon demurred. | 
Ante, 208. y | - : > 
Poſt. 519. - Afterwards 1T WAS ADJUDGED, that this avowry is not good; i 


I. Roll. Ab. 314 Although perad venture they had ſuch a cuſtom to make ſurveyors d 


318. their fields, and that they might diſtrain damage feſant, yet that ouy't 
3. Lev. 205- tobe in the name of him who hath the freehold, and of ſome cos 
„ moner, but not in his own right; and ſo ought the common poundrr: 


but peradventure that cannot be any good cauſe of juſtification '9 
make an avowry to have return. Wherefore it was adjudged 4. 
cordingly. 


Seo 11. Geo, 2. c. 19. . 22. 


cast 7. Worledge againſt Benbury. 
Trinity Term, 15. Fac. 1. Roll LE 
JECTMENT of a leaſe" of John Weodſon of lands in Sat 


If copyhold on 
lands be demiſed peterton. tide 
for three lives, fn 


/ where the cuſl- Upon not guilty, a ſpecial verdict was found, that he 
tom of _ = hold land, parcel of the manor of Southpeterton, demiſable 

mor is, that t i 4 
firſt name in the copy ſhall enjoy it only during his life, and the tenang for life commit waſte, 4 
forfeigure of the eſtate, 8. C. 4. Zulſt. 216. 8. . 1. Roll Rep. 12. * 


\ £ 


4 1 
- . - 


Michaelmas Term, 15. Jac. 1. In B. R. „ 


ſires, and that by cuſtom of the manor the firſt name in the copy, Worr.rvar 
hull enjoy it during his life, et fic facceſfroe ; that Lord Arundel, * * 
of Harl, granted it by copy to Alice Meſted, Robert Weſted, and 2 
n Weftzd, her ſons, for their lives; that Rabert made waſte in 1 Roll. Ab. 330, 
cutting down divers timber- trees growing upon it, which was pre- 2 Ab. 52. 
the homage for Lord Arundel, who ſeized it, and granted } 
ſented by th? "1 — (or for his lit RR WEE ee Moor, pl. 149. 
it by copy to J. Mardyeſton the leſſor for his life, and after licen ed Cro. Eliz 598. 
mn to let tenementum infra ſcriptum in quibus, Sc. for five years, if 1.Ter.Rep 474. 
bn lived ſo long; that he let to the plaintiff for three years, who 738. 


4b: 6 2. Ler. Rep. 746. 
entered, and that the defendant ouſted him, It ſi ſuper totam mate- Ne = 


riam, Cc. | 5 8 
. hereupon moved for the plaintiff, that inaſmuch as it was a 
good leaſe made to the plaintiff, and no title at all appears for the de- 

ſendant, but that he entered upon the plaintiff's poſſeſſion, and not 
by the command of any who had right, although there were ſome 
matter betwixt the plaintiff and the firſt copyholder, yet judgment 
ouzht to be found for the plaintiff. And THE. WHOLE COURT was 
of that opinion. Vide 5. Co. 97. Goodal's Caſe. 


But it was then moved, that” the leaſe found to be made to the A leaſe by a ' 
plaintiff was not good; for it was made by the lord's licence, where- — — 
by he was to make a leaſe for five years, if ohn M oodſon lived fo rec years withe. 


| 4 : Big ot: pinot out any limita- 
long; and he let it for three years without any limitation. tion, under a 


Sed non allocatur ; for the licence: being to make it for five years, 3 fo kale 
. Mb Ea . or five years, if 

the three years are therein compriſed : and this being betwixt the 4. +o long hoe, 
plaintiff and the lord of the manor, the faid lord, if he will, may is good. 
queſtion him for it; but it is not material to the defendant, Alſo, Ante, 64. 
Sit is without limitation it is not material; for the licence is granted 2. Roll. Ab. 260. 
to the tenant for life, and this condition is no more than the law ap- 330. 
paints; and the leaſe without any ſuch limitation would determine by Owen, 73. 
the death of the leflor, and therefore not material : but if it had been 
with a limitation, if J. S. had lived fo long, that peradyenture had Poph 10g. 
been material; wherefore it was adjudged for the plaintiff, But as 2 Com. Dig. 


and | : 
lo me > 1 5 $TO, 511. 
0 the matter in law, nothing was ſpoken thereto 1 
* | Powel on Powers, 425. Dougl. 565. 1. Term Rep. 705, 
| . 
x 0 | | | 0 
uſt Sanders againſt Sandford. 451 8, 


i 


* | EBT upon the ſtatute of 2. Edw. 6. c. 13. for not ſetting Not ſetting forth 
| | forth tithes; and declares, that the plaintiff was ſeiſeꝗ in fee tithes being a 
* portion of tithes of corn and hay growing upon ſuch a grange, #48 wie wer 
wieat the defendant was occupier; and that the defendant was — tute need not 
r turty acres of land ſown with wheat, rye, and barley, and alledge any „fe- 
bat corn and carried it away, without ſetting forth of tithes z % title in the 
rut thetithes were worth forty ſhillings, and tae treble damages PR. 62 
ande, for which he demands ſix pounds, 2 Bulſt, by > 


Upon nil debet pleaded, it was found for the plaintiff: and moved o_ 63. 


weſt of judgment, that the declaration was not good; for he 1. Roll. Rep 13. 
ies hümſelf to a portion of tithes being a lay perſon, and he 2 Lev. 2. 
not thew how: and it being a profit in another's ſoil, he ought * Vent 126. 


kee good title to himſelf; as that it was parcel of the poſeſ- Ju bi F. 88. 


„ 0 | ſions 3 Ter. Rep. 6.3. 


0 K ! 


Cro Eliz. (462). 


1 


1 „ | 


- 


ereus fions of ſuch an abpey or ſpiritual corporation, who might 
ant have them, as 7. Hon 65 Dyer. WA 3 nh I 


SANDFORD, 


Ante, 328. Sed non allaeatur : for this action is grounded u 
-. ſetting forth of the tithes, for which = pan res + 85 
ſtatute, and the ſeiſin in fee is but a conveyance : and for this action 
he needs not to make a title; and therefore it is uſual, that the plain- 
tiff brings the action as firmarius vel proprietarius, without ſhewi 
any particular title: and it differs from the caſe of aſſignment of tithes; 
for there he ought to make good title; and in debt upon a leaſe fo 
years, there needs not any title to be ſhewn, as 21. Hen, 7. 


In debt on SECONDLY, It was objected that it is not good, becauſe 

- 88 doth not ſhew what was the quantity of every Ns in ſpecie, . 
ſhewn what the uſual courſe is; for it is here altogether uncertain, and the 
kind of grain Court knows not how to judge thereupon. —Sed non allocatur: for he 
was ſown. ſhews what the tithes were worth, which is the wrong ſuppoſed for 
Ante, 362. carrying them away; which is ſufficient. Wherefore it was ad. 


3 judged for the plaintiff. 


327. | | | 
ul 
Cazzg;: Eliz. Gardiner againſt Thomas Spurdant, and Francis his an, 

| TT ke 4,5 N 
Teo chargea wiſe CTION FOR WORDS : Whereas one George Gardiner | 
with having her huſband died by the viſitation of God iſt February, 13, wat 


iſon ed her ac. I.; that the defendant Frances ſaid of the plainti 
her Fac. 1.; . plaintiff, 2 Febru- 
altes 1 55 ary, 13. Fac. 1. Thou haſt poiſoned thy hutband,” inruena⸗ 


enable 
Ante, 306. 423. the ſaid George Gardiner, and I will juſtify it:“ and afterwards 


Hob, 268. ſhe ſaid to F. Monox of the plaintiff, «© Goodwife Gardiner hath poi- 


— Eliz. 569. e ſoned her huſband, and I will juſtify it, and have told her ſo much oY 
4 Bac. Ab. 5OI, « to her face.” Tag * 
4 513. The defendant pleaded not guilty; and found for the plaintiff : and there 
. moved in arreſt of judgment, that the action lies not, becauſe it is art 


not ſaid that ine voluntarily poiſoned him, nor when ſhe poiſoned him, 

nor that he died of the poiſoning : and otherwiſe it is not fe- 
Jony : and for that purpoſe was vouched Barham's Caſe (a), ud —” 
Vaux's Caſe (O. Grim 
Sed non allocatur; for when it was ſhewn that the plaintiff's huſband 
was lately dead, and the defendant ſaid the plaintiff had poiſoned hin, 
it is a great ſcandal : ſhe alſo chargeth her with poiſoning to death,— 
Wherefore it was adjudzed for the plaintiff. | 


(a) 4 Co. 20. (5) 4. Co. 44. * | 
| Alt 
Car 10. Mayho againſt Buckhurſt. * 

A detlarition RROR of a judgment in the king's bench, ina writ of covenant 1. 
in covenant for L brought againſt him as aſſignee of one Thomas Ahle in 2 
non. payment of that the leſſee covenanted to pay annually during the term of tent, Toe 1 


an ef one years twenty ſhillings to the churchwardens of Saint Soria 
r in Southwark, and to repair the houſes and leave them well repairedat 


— gud the end of the term; and becauſe the aſſignee did not pay the rent, 27 
our. > repair the ſaid tenements, the action was brought: an judgment de- ' 10 
Fo. eo. ing given upon a nihil dicit, and entire damages found, it - * 
5, Co. 16. judged for the plaintiff, 5 ay 


Hard 88. | Ter Rep. 66 | 
Godb. 120. Moor, 243. Cro. Car. 207. Salk. 199. Ld. Raym. 388. 2. Vern, 423. 3-1: * ling tl 


* 4 * 
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And now error aſſigned, Becauſe the aſſignee is not chargeable [The : Gynee S 
ih thi tof the payment of an annual ſum, but it is a mere | Er 4 un 
with this covenan pa) ns Jax . We 
collateral covenant: alſo, it is not well aſſigned; for it is not ſhewn collateral cove- 

5 r. N. nant. 
what time the ſum was arrear. | woe ah 
fo And ALL THE JUSTICES AND BaRoNs held, that this declaration B 
1s not good for both cauſes; and therefore che damages being en- TE Rep. 303 
tire, the judgment was reverſed. 


Euley againſt Sloley. | Carz It, 
Trinity Term, 12. Fac. 1. Roll 983. | 
7 t in treſpaſs, and falſe impriſonment in the In weſpaſs of 
—_ --+ "ii = 2 | 4 4 htery anda 
© , - impri ment, 
The error aſſigned was, Becauſe in treſpaſs of battery and falſe im- th defendant 
yiſonment the defendant as to the battery pleads not guilty, and as*to cannot pleadnot 
the impriſonment juſtifies : whereupon it was demurred : and it was oc Hey — . 
judged that the plea was ill (2); wherefore the plaintiff prayed his ;uſtifieation of 
judgment thereupon, aud a nolle proſegui was entered for the reliduc, the falſe impri- 
and he had judgment accordingly. | ſonment, 
8. C. 2. Roll Ab. 100, S. C. Hob 190, Id. Raym 231, 1. Term Rep. 646. 


And becauſe as to the nolle proſequi judgment was not entered quod After judgment 
et fine die, ſo as there was not any diſcharge made for the defendant, on demurrer a. 


ainſt one of tw 
it uus alledged to be erroneous. > nn . to, 


But ir was HELD clearly, that where there are two defendants, a nolle proſegus ' 
znd the one pleads not guilty, and the other pleads another plea, 5 any the 
I whereupon it is demurred, and judgment for the plaintiff againſt him g. —— 
who demurred, and a molle projequa for the other, there of neceſſity it is s. 
ouyht to be fine die, otherwiſe it is ill; but where it is againſt one, f 


| : Hob. 180. 
there the precedents are both ways. Wher efore the judgment was 3 Rel n 


affirmed, a | 1. Keb 488. 
ä | | Stra 483. Dougl. 169. 

(a) But now by 4. Ann. c. 16. x de- as many ſeveral matters as ſhall be neceſ- | 

len ſant in any action in any court of re- ſary ſor his defence. | 

wr may, by leave of the Court, plead 


Wood and his Wife againſt Doctor Suckling. Casr 12, 


1 of a judgment in Norwich in an action of trover of goods in trover againſt 
agunſt the (aid od and Anne his wife, of the trover of the huſband and 
wc, and converſion of the wife during the coverture. The defen- wiſe for the a3 
1 : | : | X of the wife, both 
Wits pleaded not guilty; and found againſt them for part; and for hall be in miſe 
de other part, it was found for the defendant : and the judgment was, ricordid.* 
yd querens re. uperet his damages found; and that the defendant Ante, 203. 
ANNE jit in mifericordid ; and that the plaintiff pro falſ clamore quoad Poſt. 641. 
lau unde defendentes acquietati exiſtunt, fit in miſericordid. The Drag Ab. 215. 


1 ob. 127. 
ns 8 1. Roll. Rep, 


usr, Becauſe the judgment is, that the wife /it in m:ſericordid z 293: | 
acrcas It ought to bs, that the huſband and yes 245 miſeri- Ds 25k; 
ru, for the cannot pay it without her huſband : alſo, becauſe 9. Co. 3. a. 
bc hulband pleads with the wife, and doth not confeſs the action, Stra. 67. 1237, 
that is the cauſe of the miſericordia : alſo, tae uſual courſe is in bo, 
Wos 2zanſt huſband and wife, for treſpaſs done by the wiſe 

us tae overture, if they be thereof convicted, to have tae judg- 

ment, _ 
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85 oſt. 5 * mas, 14. Jac. 1. fiſteen pounds; et pro abſentione et detentione ſoluti- 
/ OY, 151. — f 1 
* Rep 192. nit one thouſand pounds, from the 16th April, 1614, for ſix months 


it is ſufficient 
to ſet forth the 


, generally. - dence; but it was agreed, that in pleading to avoid a bond or 


n * 1 F s 2D * 
. 2 R 
. = } ” 9 
j 


"Woo ment, ides capiantur againſt both, yet th i is no offence by the 
gat huſband himſelf. And all the clerks affirmed that ſo evas their 


- SUCKLING. courts (a). | 


E dd | 
— A * ANOTHER ERROR was aſſigned, Becauſe the judgment is not 
Barnes, 265. gudd defendens eat fine die —And for both cauſes it was held to be er. 


1. Wil. 63. roneous, but principally for the firſt, Wherefore judgment was te- 


verſed. | 
(a) See 16. & 14. Car. 2. c. 8. and 5. & 6. Will, 3. c. 12. 


Care 13, Bedo againſt Sanderſon. 
Illegalinteret INFORMATION in the exchequer,; for that the defendant pe 


taken for a loan, Y viam corruptæ bargan. et chevianſie fac. betwixt the defendant and 
ln one Edward Hayns, received of one John Hayns, adminiſtrator of 
vation of rent, the ſaid Edward Hayns, betwixt the 23d June, 14. Fac. 1. ſixty-five 
is uſurious. pounds, vi. for the uſe and occupation of an houſe in Clerkenwell in 


Ante, 208, the county of Middleſex, from Midſummer, 14. Fac. 1. to Michael- 


Cowp. 795 then following fifty pounds; ubi revera prædict. meſſuagium adtunc 
Dougl. 223. wvalebat dimittendo per annum 20l. et non ultra; and therefore he de- 
3 Will 250. manded three thouſand pounds, being the treble of the value of the 


7: Hawk. ©: © thouſand pounds ſo forborne. 


Cowp. 270 Afﬀterverdict for the plaintiff, upon not guilty pleaded, it was mor- 
2. Ter . ed in arreſt of judgment, that this information was not good, 5 


In an informa- = FiRsT, Becauſe he doth not ſhew the certainty what the 
tion for uſury, bargain was, but generally, per viam corruptæ, &c.—Sed non all- 
catur : for it was ſaid, that ſo was the uſual courſe in the exchequer, 
corrupt bargain being grounded upon the receipt; and that is to bè proved in evi- 


Cio. ar. 51. an aſſurance, it ought to be particularly pleaded and ſhewn, for 
2 Mod 35. the party is privy to the manner of his contract, but the informer is 
2. Vent. 8 . not privy thereto; and therefore it ſufficeth him to ſhew the particu- 


Clift. 185 lars upon the evidence. 
Cowp. 7 © 


1 Bac. A - 418 1. Hawk. P. C. 533. 


In an informa. S CONDLY, Becauſe it is not ſhewn that the houſe was nt 
tion for uſurious worth above twenty pounds a Po at the time of the bargain ; for 
intereſt taken peradventure by fire or tempeſt it may fall, in toto vel in parte, ſo 
undar colour of 2 FR ds: and 
bags as at the time of the receipt it was worth but twenty pounds : an 

rent, it is not . . "OA. 
neceſſarytoſlate here adtunc valebat cannot be referred to the time of the bargain; 
the value of the for there is no time laid thereof: but there are three times alledged, 
houſe at the viz. Firſt, Betwixt the 23d Fane, 14. Fac. 1. : Secondly, The oc- 
time the corrupt cupation of the houſe from rAſummer to Michaelmas : Thirdly, The 
agreement was - 1 6 
made. forbearance of the money from 16th April, 14. Fac. 1. for ſix montis 
co Lit zoz. following: and then it is ſaid, ubi revera meſſuagium predidtun 
3. Ter. Rep. adtunc valebat, &c.; ſo it is uncertain to which of thoſe times 
531. « adtunc” refers: and if it ſhould refer to the laſt, as proper) 
andtunc always refers to the laſt ' antecedent, as 28. Hen. 8. pl. 19: 
Dyer, Bold's Caſe, is, that it ought to be fo expounded; then this 1s 
no offence, and it is uncertain to which of the times it ſhall refer, 
and ſo the information is not good; for the defendant 'ought to be 


certainly and preciſely charged who is to be fined and impriſonch 


*- ft © an  .,.,0 mm ceo ou. wm am os 
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| ment and implicitively : and precedents were ſhewn Bess 
| w_— the uſual — W it to be of ſuch a value mY, 2 4 
no more at the time of the bargain, when the vrant of the vdlue * 
af the houſe is the ſole offence and. cheviſance. which is pretended ; 
and for that purpoſe were cited precedents in the exchequer in Trinity 
Tirm 43. Elix. Rell 102. Harriſon v. Bagſhaw; in . Michaelmay SHS 
Term 43. Eliz. Farnaby v. Beth, and in Trinity Term, 3. Fac. 1. 8 
Rall 132. and Loveday Caſe, in the, New Bk. of Ent. Wherefore it 
was prayed that the defendant might be diſcharged. the, 
And, after argument at the bar by THE ATTORNEY GENERAL. 
ind SERJEANT CHIBURN, in maintenance of the information, and 
by Tuomas CREW, and DameoRT, and GEORGE CROKE, for 
the maintenance of the exceptions, it was adjudged for the plaintiff. — 
Vide Fox's Caſe, Dyer, 16. Stradling's Caſe, Flowd. 193. 202. and 
Tas Year Book, 3. Ediw. 4. pl. 21. EY 


/ 


Cotton againſt Weſtcot. Ca . 
Jide Ante, Page 420. | . 
HIS caſe was now argued at the bar, that it was not coor, : 2 An — ene- 
although an infant may not appear by attorney, being defen- cutor mult ap- 
dent or plaintiff in actions brought in his proper right, and if he ap- — — 
pear by attorney it is error, and may be aſſigned for error (a), al- by attorney. 


caſe of Bartholomew v. Dighton (d). | 


But it was thereto anſwered, and fo reſolved by THE Cour, that 
an infant being ſued, and pleading by attorney, although he be exe- 
cutor, yet it is erroneous; for being ſued, he may by a falſe plea be 
charged de bonis propriis and although he plead truly, he ſhall be 
charged in damages de bonts propriis; and by intendment he cannot 
inſtruct his attorney to plead : and a guardian is always made, that he 
ſhould anſwer the infant if he plead ill; wherefore law and reaſon re- 
quie, that although he be an executor, yet he ought to appear by 
guardian : and therefore difference was taken, where an infant exe- 
cutor is plaintiff, and where he is defendant, and being plaintiff 
Where he recovers ; for if judgment be given againſt him where he 
s plaintiff, it ſeemeth all one with this caſe.— IHE Jus'rIces were 
of that opinion; and for that reaſon it was reverſed : and it was ſaid, 
that an attorney may plead non ſian informatus, but a guardian cannot. 

V4. Co. 58. b. Beecher”s Caſe. | 

(@) By 21. Jac, 1, c 13. after verdi (3) Cro. Eliz 541. 

even in any court of record, judgment 6 

ſtall not be ſtayed or reverſed, by reafon () In the edition 1659 it is printed, 

vt plaintiff in ejectment or other perſonal ' that the judgment was red. 

on, being under age, did appear by at- | | 

ctey, and the verdict paſs for him. (4) Cro. Eliz. 424. 
N 3 Harriſon 


— 


ab 


Jer the plaintiff, 
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Cast 15. . Harriſon againſt Metcalf. 
In an avowryon EPLEVIN. The defendant avows for rent of twenty 


_ a diſtreſs for ſuppoſing that Major, Vavaſor was ſeiſed in fee of the place 


rent under 2 WHERE; and in 28. Eliz. granted a rent of twenty pounds ; 
— 5 _—_ and for the rent arrear, in the 12th year of Fans he ork 


* oof,” the avows, &c. 
— — . Upon iſſue © nor conceſſit, the Jury found a ſpecial verdict, that 
2 of an — 3 ro was ſeiſed in fee, let that land anno 23, Elz. 
Lor years, deter- to Major Vavaſor for twenty-one years, and he fo poſſeſſed 
f n that rent. 27 Sc. a | * | c__ 


taken, the judg= Upon this verdict, although the iſſue . found ©« guid conceſſu” 

—_—— — is for the avowant z yet becauſe it appears op the rp 

though the iſſue of which the rent is granted was determined long time before the dif. 

be found again}! treſs taken, ſo that he had not any title to avow, IT was HELD that 
judgment ſhould be for the plaintiff, although the iſſue was found 

64. s Mea. . 

qty 185. againſt him (a). | 2 

Poſt. 640. 1. Roll. Ab. 672. 4. Bac. Ab 394. 2. Mod. 4. 6. Mod. 158. Carth. 9. 

The return of a SECONDLY, It was moved in arreſt of judgment, that the venir: 
wenire facies facias bare tefle 26th July, which was the laſt day of Trinity Term, 
made _ the and ſo the return is before the te/fe, and the diſtringas ill awarded,— 
— _ But Ir WAS RESOLVED, that inaſmuch as it is but a default in the 
Ante, 64. | judicial proceſs, it ſhould be amended: wherefore it was appointed 
Cro, Eliz. 605. to be amended ; and judgment was given for the plaintiff. 


Stra. 138. | (a) See 11. Geo. 2. c. 19. f. 22. by without ſetting forth thetitle under which 
'which conuſance may be = generally, diſtreſs for rent is taken. Ante, 44. 


eee Turner again Champion. | p 
Equivocal CTION FOR THESE WORDS : Thou haſt ſtolen my 
words ſhall be « corn, and carried it to market.“ 


— It was moved in arreſt of judgment, that the action lay not, for it 


cording to the might be corn growing, and then it is no felony; and words ſhall be 


common _ taken in mitiori ſenſu. | TP 
— . Fed non allocatur; for it ſhall be intended according to the common 


Ante, 40. ſenſe, corn in the barn, not in ſheaves, whereof a quantity canaot 
Poſt. 457. be taken and carried to market. Wherefore it was adjudged for the 


Hob. 331. plaintiff. | 
ca 17, 5 Wiſe againſt Bellent. 


An avowry by EPLEVIN. The defendant avows, Becauſe that his anceſtor 
z huſband alone was ſeiſed in fee, and let the land in gud, &c. for years, re- 
— ering rent; and far rent due to him and his wife, in right of his 


is good, if it ap- wife, he avows the taking. | | ; 
pear upon the After verdict for the avowant, upon a collateral iſſue, exception 


er , was taken in arreſt of judgment, Becauſe the huſband ſole avows, 


make the dil. and he doth not join his wife with him; whereas it appears, that th: 
treſs. rent is due to him and his wife, ſo he ought not to avow in his own 
1.Roll. Ab. 318. name only. . 


1. Mod. 273. 2. Saund. 197. 5. Mod. 73, Ld, Raym. 64. Dougl. 329. 5 
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But becauſe he ſhewed the truth of the matter as it is, and did Wien 
aver the life of the wife and ſo the diſtreſs well taken by him, and againſt 


BiLLENT. 


= 


the rent due to him, it was adjudged that the avowry was good 


b 3 | 
enoug See II. Geo. 2. C. 19. 19. J. 22. 1 2 . df * 


* 


Churcher againſt Wright. Carr 18, 


$SUMPSIT. After verdict for the plaintiff, it was moved in If the therif's 

arreſt of judgment, that the diſtringas was blank, and no re- name be upon 
urn thereupon, nor name of the ſheriff added or put thereto, But 8 
beczuſe the venire facias was well returned, with the name of the upon the 2 
ſheriff added thereto, and this 4 ringas is of the ſame jurors who ig is 
were well returned before, THE COURT held, that it was amendable; *mendable. 
ind for that cauſe it differed- from Rowland's Caſe, 5. Co. 41. ; for — - —_ 188. 
ere the ſheriff's name was wanting upon the venire facias, which has g at 
guides the reſidue of the proces. Wherefore it was ordered that it Moor, 868. 


ſhould be amended, and judgment was given for the plaintiff, Cro. Eliz. 466, 
See 21. Jac. 1. c. 13. Poſt. 528. 1 MN f 
: | 'Cowp. 425, Dougl.114.135. 

Taylor againſt Welſted. | en 


Hilary Term, 13. Fac. 1. Roll 1238. 3 
RROR in the exchequer- chamber, of a judgment in treſpaſs in In treſpaſs, if 
0 the king's bench. The error aſſigned was, That the declara- the thing taken 
don was not good, becauſe in treſpaſs, the plaintiff ſuppoſeth that the the tun 
tefendant 31 May, 13. Fac. 1 at London in ſuch a pariſh aſſaulted ib before 
him, et adtunc et ibidem beat and wounded him, and a bag of the va- alledged, the 
luz of twelve-pence from the plaintiff, with one hundred pounds of — is 
; . . ufficient. 
money therein, took and carried away, et alia enormia, c. And he Ante, 362. 
oth not ſay © adtunc et ibidem, and ſo no time nor place mentioned Yelv. 94. 
of the taking and carrying away of this bag; and therefore, although Cro. Elia. gy. * 
ihe after verdict, yet it is not aided, &c.—But THE COURT held I 24- 
that it was well enough; for © er” accouples it with the time and = r 5 ON 
place of battery, | 5 | ub, $9 262. 
| | - 2. Hawk. P. C 26 
lt was then moved, that there wanted in the declaration © vi et In treſpaſs 3g 
* arms,” which being in trepaſs ought to be of neceſſity; and it is + & armis is 
not matter of form but ſubſtance, and not aided by any of the ſta- matter of ſub- 
tates (). - And of that opinion was THE WHOLE Coux r. Whete- Ranch, 
fore for this cauſe it was reverſed. xr" 3857 | 


2 407. Salk. 636. Sed vide 1. Saund. 8 1. 7. Hen. 6. pl. 13. 1. Hen. 7. pl. 19. bad Ld, 
7. 985. 


(a) Vide 16. & 17. Car. 2. c. 8. 


Nicholas Brown against Nicholas Low. Caf 20. 
' Trinity Term, 15. Fac. 1. Roll 7531. | 
CTION FOR WORDS for that he ſpake of the aforeſaid In an action for 


Nicholas Brown theſe words: „ Thy maſter Brown hath rob- teſe words, 
bel me of all my goods.” After verdict for the plaintiff, and da- . 17 mole 


5 found to five pounds, , | © robbed me; 
t was f j ſon of 
8 moved in arreſt of judgment. that theſe words were not ih fame. 


vonable ; for he doth not ſhew that there was any communica- z,,w may 
"wm the action, if | be averred they were ſpoken of him, although it be not averred that he 
maſter of the perſon to whom they were ſpoken. Ante, 107. 231.374. Poſt. 635. 1 Roll. Abr 79. 
| 1 | tion 


444 
| Brown tion of the plaintiff, nor that he was his maſter of whom the 


i- 
Low. 


Cro. Car 92. 


443. 
Cro. Eliz. 343. 


. Stra. 899. 


Carr 11. 


On a promiſe of 


quiet enjoy- 


ment, a breach 
that a ſtranger 


diftrained, is 
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words were ſpoken, nor that he ſerved the plaintiff; fo aan conf 
de perſond. e | | 
Sed non allecatur; for when it is alledged that he ſpake it of the 
plaintiff, that is a ſufficient certainty : there is alſo a ſufficient de. 
monſtration of the perſon, wen he names him his maſter ; for i 
ſhall not be intended that he had more maſters of that name, as it was 
objected at the bar, that he might have: wherefore it was adjudged 
for the plaintiff. But it was agreed by the Court, if one faith to * 
S. & Thy fon hath robbed me,” and his fon bring an action, he 
cannot, without averring that he had no more ſons, maintain it (4). 
But if one faith to a ſon, © Thy father,” or to a wife, « Thy huſ. 
“ band hath robbed me,” the afljon lies for the father and huſband, 
without any ſuch averment; for there cannot be more fathers or 
\ 


huſbands. 


"FR g 


(a) Harvey v. Chamberlain, poſt. 635. 


Leigh again/t Gotyer. 
SSUMPSIT. Whercas upon the 24 June, 12. Fac. I. at D, 
the defendant demiſed to the plaintiff a cloſe called the Leer, 


for two years ; in conſideration whereof the plaintiff adtunc et ibiden 
aſſumed to pay for that leaſe twenty-ſix pounds; and that the defen- 


not good, with- dant adtunc et ibidem thereupon promiſed to diſcharge and fave him 


out ſhewing 
elder title. 


Ante, 315. 424. 


- Dyer, 328. 
Cro. Car 5. 
1. Leon. 246. 


2 Saund 180. 


3. Mod. 135. 


2. Vent. 62. * 


Hob. 35. 
4. Co. 80. 
Vaugh. 120. 
Lut 428. 

2. Mod. 213. 


43. 
1. Term Rep. 
671. 
3. Term Rep. 
584. 


Cas 22. 


A miſtake in 
the record of 
the chriſtian 
name of the 


plaintiff for that 


of the deſen- 
dant, may be 


amended, after miſtaken for Samuel: which was 
of the clerk.—And although the record was removed, and th: 


the record is 


removed, and 


errors aſſigned. 


dict. SAMUEL per attornat. ſuos, c. 


harmleſs from all charges, troubles, and incumbrances; and alledges 
in fact, that he had not diſcharged him of all charges and incum- 
brances; for one Mary Everard, 7 Auguſt, 12: Fac. 1. diſtrained 
in the ſaid cloſe four of his kine for a ſum of money, for which the 
faid cloſe at the time of the diſtreſs was lawfully charged and liable 
thereto, and the ſaid kine impounded and detained until he was en- 
forced to pay the ſaid money. | 

After verdi& for the plaintiff, upon non aſſumpſit pleaded, it was 
moved in arreſt of judgment, that the declaration was not good, be- 
cauſe he doth not ſhew, that there was any charge before due, nor 
by whom granted; and it might be charged by the plaintiff himſelf 
after the ſaid leaſe made, and therefore it is no expreſs charge upon 
this promiſe. 

And for. this cauſe it was held to be ill by ALL THE Coukr.— 
Wherefore it was adjudged for the defendant. 


Thomas Leeſer againſt Samuel Weſt. 
Hilary Term, 13, Jac: 1. Roll 629. 

RROR of a judgment in an ejectment. After the record was 
E removed, and the error aſſigned, it was moved, that the 
record might be amended; for the entry after the imparlance 
was, ad quem diem venerunt tam prafittus THOMAS quam pre- 
Et prædict. TroMas defen- 


dit vim, &c. et dicit non eft inde a c. and fo Thomas is 
ledged to be but the defzult 


Ante, 6. Cro Eliz. 155.281. Moor, 11. 5. Burr. 2730, Cowp. 425. See the calc 


of Richards v. Brown, Dougl. 114 and Hardwood v. Thatcher, 3. Term Rep. 351 749. 1 
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yet it was ordered to be amended. Precedents were Lexerx 
22 in like caſes; the one in Trinity Term, 12. gain 
Fac, I. Roll 1466. Oliver Spray v. Geor, e-Parſons (a), where the 
entry was, © et prædirtus OLIVARUS defendit vim, &c.” where it 
ſhould have been“ predift. GEORGIUS;” and after the error aſ- 
ſigned it was ordered tobe amended. So in Chamberlain v. Ewer (b), 
fer the record removed, and the error aſſigned, the bill upon the 
file was amended (c). | "I | 1 ä 
(a) Ante, 14. (5) Ante, 3685. (ce) See 16. & 17. Car 2. . 


Anonymous. | Can 23. 


LATITAT was ſued againſt F. S. and A. S. huſband and wife, On a laat 

by T. D. The wife was arreſted, but the huſband could not againſt huſband 
de taken. The ſheriff returned ( cepi corpus” for the wife, and © non and wife, if . 
«  inventus” for the huſband. The wife herſelf did not appear for the , ©? corpus” 


huſband. Ihe queſtion was, What ſhould be done in this caſe? to —_— as 
And it was held by THE Cour, that nothing could be done, un- and © non of in- 


less there were bail put in by the huſband ; for the wife without the _ C0 1 
huſband cannot be ſued, nor can put in bail; and againſt the huſband, ing wife nan 


ö unleſs he be firſt taken and put in bail, there cannot be any declara- be diſcharged, 
0 ton; and therefore, in this caſe, in regard the plaintiff cannot de- 1 
F care, the wife was diſmiſſed. And it was ſaid, that he ought to ſue "7 ex 
1 tiem by proceſs of outlawry, and by that mean he might have reme- or they be _ 2 
A dy; for it would be a great miſchief that a feme covert ſhould inter- to outlawry, . . 
5 meddle and merchandiſe, and procure goods into her hands (a), and 8 
0 tiehuſband abſenting himſelf, or keeping in his houſe, there ſhould 6% — 6. > 
" be no remedy againſt them. And although it was alledged, that tes hs” 
le tie courſe hath. been, in an information of recuſancy againſt huſ- 1. Vent. 49. 0 
© hand and wife, that the huſband appearing hath been compelled to Sos, FIG. 
end bail for himſelf and his wife; it was anſwered, that it was 6. Mad. *; 
5 a the diſcretion of the Court: and the reaſon thereof may be alſo; $6. io. - 
5 becaule the huſband is to put in bail when ſhe appears, and the loſs 3. Wuſon, 124, 
- let only upon him; but this reaſon will not ſerve where the wife oo. 1 4 £5 
Fo ouly is arreſted. ++ 9 | 2 37. 
on 3- Vac, Ab, 751 2. Bl. mos 720. 1. Term Rep. 486. And ſee Rule Eaſer Term, 5 Geo. 2. and 
Fidd's Practice, 49. (a) If ſhe be truited as a eme ſole, ſhe muſt find ſpecial bail. Wea v. Camper 


tt, Mich. Term, 20. Geo, 3. | | 
| Anonymous. | Cas 24. 
Michaelmas Term, 10. Fac. 1. Roll 251. | 


RROR in debt upon an obligation of one thouſand marks, A writ of cer- 
The action being brought in Adichaelmas, 3. Fac. 1, and tiorari may be 


”” continued by imparlance until Michaelnas Term, 3. Fac. I. and awarded aſter 
2 ther 1 0 . b 51 di FIR h 3 in mulls oft erra- 
the judgment given by nhl dicit; the error was alk xned, Recauſe tum pleaded, 
5 de continuance was ab Octaub. Mich. 7. Fac. uſgue Octab. Hil. 7, Ante, 369. 
> fac, whereas Octab. Mich. 7. Fac. was adjourned uſgue menſem 1, Roll. Ab. 136. 
In- Mich. 7. Fac, N | 88 . 
5 1 7 : ro. 3.112. 466. 
5 IS The defendant pleaded, in null oft erratum. Afterward a writ of 1. Sid 266. 
zt ctorari was prayed to certify the writ of adjournment}; and it was Cra. Car. 12. 
the much doubted whether it ſhould be awarded after in nullo gi erratum Wage * 
4 be pleaded, becauſe it extends to reverſe a judgment, and not in air- 


mance thereof, in which caſes only it hath been uſually granted, : . 
| be Pr: bt x K 


Axexyovs. But IT WAS RESOLVED, that it ſhould be awarded to inform the 

- truth as well for the reverſal as in affirmance of a judgment ; and i 

| was awarded accordingly. - 55 \ 
"Op And now this Term the queſtion was, Whether a continuanc 

- ee vr may be entered upon Ocdab. Mich. uſque Ociab. Hil. 3. Jac.? ; 
e ee BO 3 And 
the Ode of it was moved, that it might not; for b the writ of adjournment no- 
—— 045 ig thing can be done at that day but to adjourn the Term to the day ap- 
of ey is pointed, and no appearance can be made nor any thing done but to 
erroneous. read the writ of adjournment only, and to adjourn all appearances, and 
Ante, 23 1. all matters and proceedings and jurors unto the day appointed by the 
5 writ of adjournment. Vide the YEAR-Books, 4. Edu. 4. pl. 20, 


et 41. 21. Edw. 4. pl. 37. 


A Fowler again/t Sanders. 
ty 2 Trinity Term, 15. Jac. 1. Roll 426. 


i CTION UPON THE CASE, for laying in the highway i 
co hy EN Cegge/ball, leading from Coggehall to Braintree, divers 
wood for fucl in of logs, whereby they much ſtraitened the highway; ſo as the 
the highways plaintiff, upon the evening of ſuch a day, riding on the ſaid way 


delore the dis horſe ſtumbled upon thoſe blocks, and much hurt him; for - 


| houſes, leaving Which, &c. 
2969 335 defendant confeſſes it to be a highway ; but he faith, that 
. the town of Coggeſhall is an ancicut vill, wherein all the inhabitants 
public nuiſance there, having ancient houſes, uſed time WHEREOF, &c. to lay logs 
yet a perſon de- in waſte places of the ſaid way before their doors for their fuel, leay- 
TIE ing ſufficient paſſage for chariots, horſemen, and footmen; and that 
may ee * he was ſeiſed in fee of an ancient houſe, and laid logs for his fuel in 
vate action. the waſte places of the highway, leaving ſufficient for paſſage of 
Ante, 152. Chariots, horſemen, and footmen, &c. and the plaintiff riding by 
Poſt. 46 T. the highway improvide turned his horſe upon the blocks and 
March 210. fell, &c. | x £24. 


Co. Lit. 56. a. | 
2 Koll. Ab. . | Whereupon the plaintiff demurred: and without much argument 


Cro. os 285. it was adjudged, | 
ag nee FirsT, That the action well lay for the plaintiff ; becauſe he ha- 


. ing ſpecial damage had cauſe to bring that action, although the nui- 


Salk. 15, 16. ſance be a public nuiſance. 27. Hen. 8. pl. 27. 5. Co. 73, 2 
Ld Ray. 3% Williams Caſe. | 


Cat 25. , 


2. Com. Dig. S 3 | ; . 

398. SECONDLY, That the preſcription to make a nuiſance is not good; be 
4. Com. Dig. 41. for it is againſt Jaw to preſcribe in ſuch manner. | tat] 
3. Bac. Ab. 688. P ' 0 . . . . % bi 
1. Burr. 144. 260. THIRDLY, This preſcription for the inhabitants is not good,— 


Wherefore it was adjudged accordingly. 


c 26. Sheirs agan/t Henry Bretton. 


OVENANT brought in London, ſuppdſing the place of the de- 
On 
in 2 = 'S miſe at the pariſh of St. Mary le Bow in London, of a meſſuage "8 
repair honſes jn Dorking in the county of Surrey, and therein a covenant to rep 
in Surrey, the the houſes; and alledgeth, that at London, in the pariſh, &c. he pet. 
breach muſt be | 
aſſigned at the mitted the houſes to decay. | it is | 
place where, Upon demurrer, to a vicious bar pleaded, it was ſhewed for eu, 
VIDELICET, ception to the Court, That this breach is of a matter local, and ypt 


Ae. tranſitory, and is not in this caſe well afligned. | 


Ante, 142. RE 
1. = 157- And Tas Covgr wos of that opinion: whereupon the plaindf 
1 8 8. diſcontinued his ſuit, and began de novo. e 


1. Keb, 575. „ 


- 


4 : "A ad = 45 \ 


Casz 27. 


Lumley againſt Hutton. 5 
. Trinity Term, 15. Fac. I. Roll "POE * . 
EBT upon an obligation of four hundred pounds, 4 May, 9. On a ſubmiſſion 
ac. I. conditioned for the performance of the award of two e 22 | 
ſtrators, to be made before the 20th of May following, of all ſuits, al e 
1 and demands betwixt them; and if they ſhould not NE: 
make an award, then to perform the umpirage of Randolph Woolley, betwixt the 
77. to be made before the firſt of June following. The defendant parties, a debt 
nleaded, quod nullum fecerunt arbitrium. The plaintiff ſhews, that INES 15 
one Vincent Busfield was indebted to him by bill in two hundred and the parties as 
ſeventy-fix pounds, and-died, and made Elizabeth his wife his exe- executrix is | 
cutrix, and left her aſſets, &c. who took to huſband the defendant ; within the ſub- 
and that there being a controverſy betwixt them for this debt ay 
other matters, they ſubmitted themſelves praut the condition, &c. , gy Ab 246. 


x 2nd that the umpire within the time prefixed made an award, that 1. Roll. Rep. 
the defendant ſhould pay two hundred and forty pounds to the plain- 269. | 

n 68, in ſatisfaction of that debt, at four ſeveral payments, within two Lut 1628. 

„ ) .1 Stra. 1144. 

1 years, and expreſſed the ſeveral days and places for payment, and pgs ge” 

7 . . \ . . 3 ® 
that upon the laſt payment the plaintiff ſhould make a general releaſe 2. Term Rep. 
of all actions and demands before the date of the releaſe; and aſſigns 645. ; 

1 he breach of non-payment of one of the ſaid four ſums. The de- 

ts ſendant fakes iſſue that he made not any ſuch award; which being found 

5 for the plaintiff, it was now moved in arreſt of judgment, That this 

& arbitration was void: | | 

FixsT, Becauſe this duty is not due by the huſbi.nd himſelf, but 

of in right of his wife as executrix; and there is nothing in this ſubmiſ- 


ſon but that it is due from him in his own right.—Sed non allocatur; 
* for te arbitrators have power as well to make an award for that which 
I due in his own right, as of that which is due by him in right of his 
vite as executrix, which is in another's right: and fo it was adjudg- 
ent ed here before in Vanlore and Dribblet's Caſe, 12. Fac. 1. Vide 21. 
Hen. 6. pl. 19. 6 | | 


SECONDLY, It was ſaid, That this arbitrament to pay two hun- An award to 
red and forty pounds in ſatisfaction of a bill of two ot and ſeven» ul 2 Iels tum 
ty-ſix pounds, cannot be any ſatisfaction; for a ſingle bill can- 0 — 15 8 
wot de diſcharged by a nude payment, and it is not awarded that good , 
de ſhal] pay it in ſatisfaction.— Sed nom allocatur; for being awarded Ante, 86. 377, 
bathe ſhall pay it in ſatisfaction, it is therein implied that the plain- 2. Mod. 303. 

if ſhall accept it in ſatisfaction; and if he do not accept thereof, ane 

ke the bill, he forfeits his bond, for he doth not ſtand to the ſubmiſ- 

mn; which is a ſufficient tie to him that he ſhall accept thereof, and 

ug accepted, the arbitrament is a good bar. 


TairbLY, It was objected, That the arbitrament is void, for An award muſt 
b award to make a releaſe two years after all matters before, is be mutual. 
9d; and then nothing effectual is awarded to be done on hs.” On 253. 
intiPs part; and then nothing being awarded on the one part, © © % 
. void, as it is held in 7. Hen. C. pl. 40.—Sed non allucatur; for 
Wough this award is void for the making of this releaſe, as it 
agreed by ALL THE Cour (for they awarded to make a _—_ 

. w | leaſe· 


* x0. Ce. 131. anda ſufficient breach aſſigned; for which cauſe it was adjudged fu 
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thereof. 
Cazx 28. King againſt Rumball. 
Inner de. 7 S. ſeiſed in foe of ſoccage land, deviſeth it by theſe word: 
viſes all his * « ITeM, I give to my wife Joan all my houſes and free-land; 


$3. 146. 7 preſently, or ſhall expect until all be dead without iſſue? 


Ty 2 


1 5 


Lunrxr leaſe of matten after the ſubmliſion), yet the award being good 
the 


H agent in point of payment of the money in ſatisfaction of 


Ante, 353; * (which is well awarded for both parties therein), and the breach be. 


Poſt, 578. 664. ing aiſigned in that point, it was held to be a ſufficient arbitrament, 


(a) Vid Baſ- the plaintiff (a). TH | 
28858 But the ſame Term another caſe was 2 Maw v. Samucl 
I 97" - where the arbitrament was, that the one d pay forty ſhillings, 
\ "andthe other ſhould make a releaſe, at ſuch a day after, of all action; 
and demands until the date of the releaſe : and it was adjudged to be 
a void arbitrament; for it is not awarded that it ſhould be in 6. 
tisfaction or diſcharge of any debt due or treſpaſs done before 
the ſubmiſſion ; ſo it doth not appear for what cauſe it was awarded, 


nor that the defendant ſhould have any benefit by the payment 


lands to his ( for her life, and after her death to my three daughters equally to be 
witc for life, & divided, viz. to Joan, Avice, and Alice; and if any of them die 


— « before the other, then the others to be her heirs equally to be d- 
ters equally to vided; and if they all die without iſſue, then to three others nam- 
— 7 — « ed in the will, &c.“ 
n any o i < ; 
: 3 er The fole queſtion was, What eſtate the daughter ſhould have? 5 
de others, then — And adjudged by THE WHOLE COURT to be an eſtate-tail. 37. « 
dhe others to be I. 15. 15. A. 14. 15. Hen. 5. 6. G. 41. Beresfard's Cie f 
her heirs ; and 6. G. 16 | | 
if they all die L » | | ; | e 
without iſſue, remainder over: Adjudged that they all took veſſed eſtates- tail. Ante, 415. Pol, 2n 
695.—8. C. 1. Roll. Ab 833. S. C. Moor, 487. 8. C. 2. Roll. Ab. 89 3. Co. 39. 3. Mod 210. « 
1.d. Ray. 101. 204. 2. Vern. 323. Co. Lit. 224, b. 1. Burr. 228. 1. Peere Wms. 170. 603 me 
Fearne, 167. Cowp. 234. 410. 833. Dougl. 266. 3. Term Rep. 484. 488. 00] 
A teftator de. And in Wb v. Herring (a), © A man deviſeth to his fon after Jt 
viſes lands to his © the death of his wife; and if his daughters outlive the mother and * 
ſon after the © the brother, and his heirs, that then oy ſhould have it :” it was ey 
_ 1 reſolved to be an eſtate-tail in the ſon; for it is impoſſible that the hy 
— out. ſon ſhould die without heirs as long as his ſiſters are alive; and 5 
live their mother therefore the intent of the deviſor ſhall be conſtrued to extend to the « 0 
and brother and heirs of his body, and fo to an eſtate-tail. | ou 
his heirs, that | | if a 
then they ſhall have it; this conveys an e/ate-tail to the ſon, Ante, 415. 428. 1. Roll. Ab. 8; Idlzg 
3. Keb. 589. 1. Burr. 39. 3. Lev. 71. T. Peere Wms. 23. Dougl. 254. 321. ton 


1. Saund. 104, HOUGHTON put this caſe: A man ſeiſed of three meſſuages 
x Vent. 224. hath ifſue three daughters, and he deviſeth one houſe to one, an6- 
Vaugh. 267. ther to the ſecond, and the third to the third daughter; and if bs 
„ Pecre Wms. daughters die without iſſue, then to remain to a our of the 

one dies without iſſue ; guære, Whether the ſtranger take it 


(a) Ante, 416. 


* * 
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Baſkervile againſt Brocke. 8% 
JECTMENT. One ſeiſed of lands in fee-ſimple becomes bail If a perſon be- 
in the king's bench in an action of debt; and - after iſſue _ wy | 
ed, lets his lands to Baſkervile the plaintiff : judgment is after- king's ben . 
wards given againſt the principal, and an extent is taken upon the and judgment 
cd leaſed lande; Baſtervile being thereupon ouſted brings this be _ 

. given a ; 
* queſtion was, Whether this land is liable to the recognizance, rn 
s 
e 


vere, If Ax 
and ſo extendible wot the hs =_ e ure: 22 
IDGEMAN an ARRIS, for t e f, ar y that the lan executed on 
—_ and that this . local, _ that the bail is 2 2 tho 
e in nature of a recognizance, and ſo as a judgment which ſhall od er lende 
d, dind the lands, in whaiioever hands they afterward ſhall come: air his becom - 
nt nd although at the time of the bail it was uncertain whether the ing bail, and 
plaintiff would obtain judgment, yet when the judgment is given, 1 
it ſhall relate to make it certain from the beginning for when 3 
two times are requiſite to the perfection of an act, it ſhall be ſaid, 


yon their conſummation, to receive its perfection from the Cro. Elz. 4% 


8: firſt (a); as Dyer, 246. of a fine levied by a feme ſole; and in war- 

G ratia chartæ a man ſhall recover pro loco et tempore, &c. ; and in THK * 
be Veak-BOOK of 8. Edw. 4. pl. 5. it is faid, that if bail or mainpriſe 
- be acknowledged, although it be not entered of record, yet it is ſuf- 


ficient, and may be entered in another Term. The words of the 
N ſtatute of Meſtminſter the ſecond, 13. E£dw. I. c. 18. “ that no elegit 
e ſhall iſſue but when debitum recuperatum fuerit, were ſtrong] 


ve! urged by them; for the words are not only “ quando debitum fuerit 
. « recuperatum,”” but „ cum debitum fuerit recuperatum, vel in curid 
djty « regis recognitum. And in this caſe, although there is not “ debi- 


© tum recuperatum, yet there is © debitum recognitum in curid regis,” 
ad fo within the expreſs proviſien, “ that an elegit ſhall iſſue out 
vof the lands which he had cam debitum fuerit recognitum.” It may be 
objected, that the principal might alien his lands bond fide before 
judgment, and if the bail might not do ſo, he would be in a worſe 


= condition; but that ſhall be accounted his own folly ; and eve 
un AY = although he be bail but in an action, yet ſtands bail for al 
* «tions brought by the ſame plaintiff againſt the ſame defendant in 


tat Term (b), And they ſaid that if a conuſee releaſe to the co» 
nuſor all demands and rights in the land before the execution, the 
releaſe is not good: yet it was adjudged in Hyde v. Morley (c), that 
it 2 conuſor make à feoffment, and before execution the conuſee 
leaſe, it is good, becauſe he hath not any means to have execu- 
don againſt the feoffee but by way of extent; whereas in the hands 


wages %% 29. Car. 2 c. 3 the day of the Abr 214, 215 —Put this extraordinary 
a- derb and year in which the judgment is practice is now altered by a rule made in 
if his bend ſhall be entered on the margin of Trinity Term 22. Car. 2. and by anothed 
; berecord ; and ſuch judgments as againit rule made Eaſter Term 5 Geo. 2, by 


eck. lers bona fide for a valuable confi» which it is now ſettled, That where the 
vn ſhall be judgments only from the . plaintiff declares for and recovers 4 
ine they are ſo ſigned : and the day of * greater ſum than is expreſſed in the pro- 
month and year of the inrolment of © ceſs on which he declares, the bail ſhall 
:13"/zonces ſhall be marked on the © be liable for ſo much only as is ſworn 
i and no recognizance ſhall bind any * to and indorſed on the prozeſs, or for — 
» icnements, or hereditamerits, in the © any leſſer ſum which the plaintiff in ſuch 
of any purchaſer bona fide for a va- „ die ſhall recover, together with the | 5 
Alg mddemtion, but from the time „ ce of the original action., Loft. 545, ke] 
h inrolment. Doug 316. Tidd's Practice B. R. 131. 
1004 laſt 179. 1. Mod. 16. 2. Show. (e) Ero. Fliz. 49. 
+335. 1. Com. Dig 490. 1. Bac. 


cad. JAC, | | G g : a 5 of 


7 


14 


| 1721 x . x 1 2 ROE ge [ 
400 | Michaelmas Term, 15. Jac. 1. In B. R. 


Ba3xxavizr of the conufor the land was not debtor; and the Mio Bl. 
againſt was by them vouched for proof of the principal cas, A. of Ent, 220 


Baock kr. 
1. Com Dig. GEORGE CROKE, and CovenTRy, Solicitor General, argued 
o 


477,78 490. the plaintiff. taat the lands ſhould not be charged; for it is cl 
8 . that tie co:mnon law doth not allow execution of land for y © 
3 Bac. Ab _ ſonal duty, unleſs in two cafes; the one of the F. 12 by his ID 
gative, the other of the heir, waere otherwiſe the debt . 
loſt; as in Davie v. Peapes, Plaud. 438. and Sir William Her 
Caſe, 3. Ce. 12.: for this execution is grounded upon the ſtatute of 
Veſiminſter the ſecond ; the words whereof are, “ cam debitum on 
« rit recuperatum, vel in curid regis recognitum, vel damna 5 g 
« de cætero in electione, Ic.“ [he queſtion therefore * 
the true expoſition of the ſaid ſtatute; wherein it was agreed, tha 
this bail to ſome intent was a recognizance in ſome manger, b 
not ſuch as this ſtatute requires, and generally to be ken; ther 
being a diverſity between an abſolute recognizance and a * ary 
zance conditional. An abſolu.e recognizance is of a ſum certain, 8 
the time of the recognizance's entering, as in mainpriſe; whereby i 
becomes a judgment, and the party thereby enlarged : but it is not 
ſo in cafe of bail, until all tue conditions thereof be performed; 
which conſiſts of five parts: — 1. Si judicium redditum fit —2 | 
judgment be given, and--the defendant doth not pay the conden- 
nation :—3. Or render his body to priſon :—4. Tunc vult ef on. 
cedit :—5, Juod debitum prediftum fit recuperatum, Qc. currg 
fuper me, et terras meas, Fc. So that tne bail doth not make any co- 
nuſance, except all the firſt parts thereof be performed: for tw 
concedit, and. not before, qued fit recuperatum; fo that untl 


Ante, 401, 


judgment given there is not any conuſance; for © e tune” deſign ; 
the time from whence it ſhall begin as a duty: alſo, although the t 
| party be bailed, yet in judgment of law he ſhall be ſaid to be alway . 
(y) See Tux in caſtadid mareſchalu (y). But it is not fo in the common ple; a 
Yzax-Boox for the party tnere is not in the cuſtody of the Warden of the Fleet 4 
31 Hen 6, &c. ( ) l (; 
pl to. c. (2). c 1 x 
6. Hen. 6. o. 21. Hen. I. 33. Hob. 2 Cro Car. 330. Co +485. Tidd' 

b R. * mo Impey's Pragkce C. B. 3d i Gow: = | e ee, th 
SECONDLY, If this bail ſhould be a recognizance, no c e 
would lie; and it was reſolved in the caſe of Ognel v. Paſt (a), in de 
Weaver v. Clifford (b), and in Putenham's Caſe (c); for the ſtatute ch 
gee Gilbert Of execution is only ( de terris et catallis debitoris, &c.“ and not lay 
Executions, 6. the body; and it is fo expreſſed in the tenor of the recognizance Im 
that it is to be levied “ de bonis, catallis, terris, et tenementis, C. his 
Then when, by the rule of the common law, the bail was charged 96, 

in the ſame degree as the principal, and when the ſtatute of 15. £4: 
c. 17. gave the capias againſt the principal, the body of the bu [ 


3-Bl.Com. abr. Hat alſo be charged by the equity of that ſtatute, ſo that it cannot 
aid to be a recognizance: but in the common pleas, becauſe ther 
is a recognizance in a ſum certain when the bail is entered, the eue 
| _ is always elegit, or fieri facias, and not a capias ad ſatis/c 

m. | | 
Taxi v, The ſtatute always gives an elegit'in caſe of debt, a 
« debitum fit recognitum ;”” but of damages, cum damn jint af 
4 dicata ;” an. herefore it cannot be any recognizance when 2 1 
(a) Cro. Eliz. I65. (6) Ante, 3, (e Dyer, 297.377, 
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becomes bail in an action of covenant, &c. becauſe there is not any BA 
duty, but all is to be recovered in damages. | a 13 NT 
FouxTHLY, The entry of the bail is in placito prædicio only, gee page 449. 
by that entry he 1s ſubjeR to all actions in the ſame 'Term' by note (4) 
the ſame plaintiff againſt the ſame party; which would be a great in- 
convenience to the ſubject, and therefore ought to be ou charge- 
able from the time of the judgment, as the principal himſelf ſhall be, 
and not from the time of the recognizance; for then he ſhould be in 
2 worſe condition than the principal, which is inconvenient, and nv, 1 
a2ainſt reaſon. The books in expoſition of this ſtatute ſay, that it 8. Co. 197 a. 
binds as to the inheritance from the time of the judgment, and for _ e * 
chattels from the time of the execution awarded, 42. Edu. 3. pl. 1 1. 3 2 
42. Af. pl. 17. 2. Hen. 4. pl. 14. And whereas it was ſaid, 
that when judgment is given, it ſhall then relate to the taking of the 
reco2nizance z it was thereto anſwered, that where two ceremonies 
re neceſſary for the perfecting of a thing, it is not there of any va- 
lidity until the laſt be effected; and that it ſhall not relate, &c. for 
then it would be to the prejudice of a third perſon; and in proof 
hereof laſt point put in Butler v. Baker (a) was cited. And 
whereas it was alfo ſaid, that when bail is entered in a Term, it ſhall 
relate as to bind from the firſt day of the Term; it was thereto an- 
ſuered, that it ſhall not bind the perſon but from the time of the co- 
nuſance, as Hind's Cafe (b): although one may not have an expreſs 
averment againſt a record, yet when the time is material, he may 
aver in what time of the Term a fine is levied, 


FixTHLY, And to the objection, that although it is not “ debitum 
« recuperatum, yet it is © debitum recognitum; it was anſwered, 
that it cannot be ſaid to be debitum recognitum before it is cognitum : 
and here it is not any debitum cognitum until the time of the judgment; 
and it is not any duty or demand before. Vide Hoe's Caſe (c), 25. 
Af. pl. 7. 25. Edu. 3. Execution, 130. And whereas it was 
ad, that if the land in this caſe ſhould not be chargeable, the bail 
mightalien his land betwixt the time of the recognizance entered and 
the judgment, and ſo defraud the execution ; it was thereto anſwered, 
that fraud ſhall not be prefumed, unleſs it be averred; and then if it 
de by fraud, notwithſtanding the alienation, the land ſhall remain 
__ as Oxford's Caſe (d) and Fleetwood's Caſe (e): and if the 
law thould not be ſo, then a bail might depend twenty years, and be 
Impoſſible to be diſcovered, and no purchaſer be in any certainty of 
bis lands; and how far purchaſers are favoured in law, Vide 8. Ce. 
9. Dyer, 363. | 


_ Lanny, They faid, that there are not any precedents in cafes of a 


bail to the contrary; the New Bk, of Ent. 224. vouched on the 
other fide, not being againſt it: for there the fieri acias is, that h 
ſtall have the lands d /ecundim formam recognitionis,”” which may very. 
vell be taken to be from the time of the judgment rendered; | 
ite New Bl. of Ent. $7. accords in an audita querela, 


(a) 3. Co. 35, 6. 5 | 4) 10 Go. 56. b. 
(5) 4 Co 71. b. 3 © 8. Co, W | 
e) g. Co 30. b. 


882 Boon, 


without ſhew- pounds. | 
round of dir. The caſe was thus: The abbot of Eveſham and his predeceſſors 


_ ſhall only be tithe of the hay and corn to the leflor and his ſucceſſors, but that the 
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Basxenvite Broom, the Setondary, faid, that the precedents upon the entry of 


; Fs pl a judgment againſt the bail are, * de tempore recognitionis, ſecundim 
ot. « forman recognitionis.” N 0 N 


It appears by the report of this caſe it is ſaid to have been adiudged, that 
Popham, ain thee MonTacve, Chief lands were not liable, —-44 6a — 
Juſtice, and Cxox x, Juſlice, were of opi- Baron Couv xs ſays, 1. Dig 502. that 
nion, that the lands were bound by the if there be execution of the land of the 
recognizance in the hands of the leſſee ; bail, it ſhall relate to lands he had at the 
but HovGuTon being of a contrary opi- time of the recognizance, though they are 
nion, Curia adviſare vult. But in the aliened afterwards. Sed wide Ante, Þ 
abridgement of this caſe, 3. Danv. 317. 449. note (a). | 


cas 30, | Doubitofte again/? Curteene. 
Unity of pol⸗ CTION of debt ſixty pounds upon the ſtatute of 2. Edu. 6. 
ſeſſion alone, X C. 13. for the ſubſtraction of tithes to the value of twenty 


ing a ſpecial 

_ 6 oo 8 were ſeiſed of a rectory and of land within the ſame pariſh, time 
lands from the WHERE OF, &c. until the twenty- ſixth year of king Henry the eighth, 
paymentof at which time the abbot made a leaſe of the ſaid land for ſixty years, 
3 1 and by that leaſe demiſed all tithes renewing, &c. upon the ſaid land, 
e. og heb viz. hay, corn, &c. red4endo perinde certain corn rent; and by the 
that ſtatute they ſame ee was covenanted, that the leſſee ſhall not ſet forth the 


vr 


in che lane leſſee, his executors, and aſſigns, ſhall ſet forth tithe of wool and 


* lamb to the leſſor, &c. and (mall tithes to the vicar, &c. all which 


were in tbe was performed accordingly. Afterwards, in the thirtteth year d 
hands of the ab- Henry the eighth, the ſaid abbey was diſſolved ; and in 31. Hen. 8, 
ow que Unity c. 13. the ſtatute was made which enacts, & That the purchaſers ſhall 
ly re; but hold it diſcharged in the ſame manner as it was in the hands of the 
did not etin= 6 abbots ;”* and then the ſtatute of 2. Ew. 6. c. 13. was made: the 
gue the pay Jeaſe has ſince determined, and the rectory come to the king, and the 
my 3 land WHEREOF, &c. conveyed to another. The queſtion was, Whe- 


ther this land ſhall be diſcharged of tithes, or not? 


= SSS Þ - ce - 


— 
— a 


2. Co 44. 49. | 8 
Cro. Car. 343. It was argued at the bar by DAV ENrOR r, for the plaintiff, and by 
| CovenTRy, Solicitor General, for the defendant, and afterwards at 
the bench by DopeRIDGE, The points which had been moved i 

the caſe were two: | \ 


Fist, Whether the unity of poſſeſſion with theſe circumſtance 


ſhall diſchargeit ?—And he held that it ſhould not. : ' 
SEconDLY, Upon the ſtatute of 2. Edw. 6. c. 13. Whether 7 % 
action be maintainable, in regard there had not been any tithes pi 6 
within forty years laſt paſt, before the making of the ſtatute And 5 
he held that it was. | ON 4 
1 F mer, Predial tithes are collateral to the land; and if he who 4 


hat the tithes and the land make a feoffment, the tithes do not 
paſs included in the feoffment, as 42. Ediu. 3. is: allo, . - 


*- 
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the land only cannot. ſuſpend or extinguiſh tithes, &c. although it Doberror rr 
may ſuſpend the payment, becauſe he cannot pay tithes to himfelf; . againſt 
4 therefore unity of poſſeſſion primd facie ſhall not diſcharge the . 
and of tithes : but if tithzs were never paid, then, becauſe it may be 7 
intended they were diſcharged by grant from the pope by reaſon of 

orders, or by real co npoſition, or ſatisfa ion, or by other means, 

which means cannot be now known, the ſtatute of 31. Hen. 8. c. 13. 

made ſuch an unity which is 7a, equalis, libera, et perpetua, to be | 1 
a diſcharge; for it may be reaſonably intended that they were diſ- 

charged by compoſition: and if a parſon, patron, and ordinary grant 

land to J. S. diſcharged of tithes, he {hall hold it diſcharged. | 


There are alſo in this caſe many circumſtances. Firſt, there is a 
demiſe of the land and of the tithes lo which is an ee that . tbo 
thy were due and payable, and by that demiſe to be diſcharged from be tithes, cove- 
payment. Secondly, There is a proviſion that he ſhall pay other I py that the 
tithes. Thirdly,” There is a covenant for the tithes leaſed, wiz. x. 8 
« You ſhall not be compelled to ſet them forth.“ : 6 


they were not wholly diſcharged. 2. Co. 48. 


Whereas it hath been objected, that the rent doth not iſſue out of if land and 
the tithes, it was agreed, that in point of remedy it is not iſſuing out tithes be demiſ- 
of them ; but it cannot be denied, but that the rent is greater in reſ- ed together, the 
pect of the tithes : as if a man hath a rectory and a barn, the barn Os ns 
being worth four pounds a year, he demiſeth both for one hundred thelandinpoint 
pounds a year; although the rent was not iſſuing out of the tithes, yet of remedy ; but 
il know that the rent was referved, having regard to the tithes : alſo, in point of es- 
iu tis caſe, foraſmuch as they are demifed to the leſſee, and he hath CITI 
them by way of retainer, it is as ſtrong as if he had paid them to the Poſt. 454. 
abbot : and in proof thereof he put the caſe, if there be a lord and te- 1. Roll Ab 481. 
nant, and the tenant hold in ſoccage, rendering three ſhillings rent, Co Lit. 47. a, 8 
and the lord intermarry with the tenant, &c. So. 3. Edu. 3. ex- Sund. 304. 
change of an acre of land for the releaſe of rent iſſuing out of another 
«re is a good exchange, yet he hath nothing but by way of retainer ; 
and 45. A/7 tenant for life is impleaded, and he vouches his leſſor, 
he ſhall recover in value, but the rent ſhall be recouped, &c. 


The SEconD QUESTION is upon the ſtatute of 2, Ede. 6. c. 13. Th. x 
the words arts, are, b of the king's ſubjects ſhall 105 . 13. 
* henceforth truly and juſtly divide, ſet out, yield, and pay all man- which ordains 
« ner of their predial tithes in their proper Kind, as they renew and that rithes mall 
* happen, in ſuch manner and form as have been of right yielded og e 
md paid within forty years next before the making of this act, as they had been 

or of right and cuſtom ought to have been paid.“ He ſaid, that for forty years 
bis was beneficial for thoſe who had rectories, and for others alſo; then laſt paſt, 
for thoſe who had rectories, becauſe upon the ſtatute of 31. Hen. B. or" ns 
c. 7. many perſons thought that they were diſcharged of tithes by were diſchared. 
de ſtatute, and by reaſon thereof they ſubſtracted them, and the bpgeyfription 2 
jarlon was put to his ſuit, which was only in the eccleſiaſtical — mo — 
court; but now the ſtatute of 2. Edi. b. c. 13. gives him remedy at 8 
3 bx es | PR | has been ſuſ- 
by mere unity of poſſeſſion; or any other compoſition not real. Poſt. 666, 2. Inſt. 643. 


lo. 247. Latch, 48. 1. Vent. 274. 2. Lev. 103. Ld. Ray. 436. Bunb. 8. 15. 
Kg 3 the 
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Dousrrorrr the common law, and trebles his damages: it is alſo beneficial t 
HE. owners of land: for the ſtatute is, & You ſhall pay no i ar 
| & than hath been paid within forty years next —§9 the. maki 
« of the ſtatute.” And he ſaid, that the reaſon of limiting it to oF 
ty years was this: twenty years in the eccleſiaſtical law make a pre- 
ſcription for the church, and forty years a preſcription againſt the 
church (a). But if the diſcharge by the ſpace of forty years was by 
reaſon of unity only, or any other compoſition not real, yet th: rig 
(a) Fidefor continued; and after ſeverance, or the compoſition ended, they — 
thele preſcrip- within the ſtatute, and payable again. 
tions, 3. Edw. 4. 
pl. . 6. Edw 4. pl. . 8. Edw. 4. pl. . 21. Edw 4. pl. 
Tithes paid by ALso, for another reaſon (which was not moved at the bar), he 
the farmer of held, that tithes in this caſe ought to be paid, for it is found that lamb 
—_— wool were paid in kind; and then the payment of part of the 
ds tells tithes is a ſeilin of all, for that ſhews that the land was not diſcharged 
the preſumption by reaſon of any real compoſition ; and although tithes of corn and 
of diſcharge hay were not paid during the unity, yet by right they were payable, 
IS and only privileged by the unity : wherefore he conceived that the 
Gon, plainti ought to have judgment. Hoon rox, CROKE, and Mox. 
are TAGUE, accordant. 


11. Co. 14. Hob. 298. 311. ) Comb $It. Oro. Eliz. 511. Bunb 122. 


No abbey lands Mor Aus ſaid, that when tumor papalis was here in England, 

| can bediſcharg- all monks were, in reſpect of their orders, diſcharged of tithes ; wio 
* 3 afterwards increaſing to ſo great nu nber, and having here great reve- 
CE dar  nues, the holy church was thereby impoveriſh:d, et filia devoravit 
but hoſe which matrem : for remedy whereof, Pope Paſchal the ſecond ordained, 
were derived that Ciftertians (a), Templars, and Hoſp:tallers only ſhould be diſ- 
— — — charged, and that all other orders ſhould pay their tithes ; waich allo 
3 in reſpect of their great revenues was found to be an impoverich nent 
Hoſpitallers, to the church; and therefore Pope Adrian conſtituted that the lands 
Ante, 57. of the Templars, Ciftertians, and Hyſpitallers ſhould be only diſcharg- 
Poſt. $59. ed que propriis manibus excoluntur. And now by the ſtatute of 31. 
2 loſt. 652. Hen. 8. c. 13. ſ. 21. all lands are diſcharged which were diſcharg- 
2. Co 44-b. ed in the hands of the abbot : and for the reſervation, he ſat, that the 
2 2 rent iſſued out of the land and tithes in point of render, but out of the 
Hob. 106. 297. land only in point of remedy. Judgment was given for the plau- 
3. Com. Dig. 84, tiff. ; | 


85. 3. Bac. Ab. 89. 
a - (a) See 9. Hen. 4. c. 6. 


hq 
3 Dame Griffin againſt Stanhope. 
Alcaſe for years N evidence to ajury at the bar, the matter being ſent out of the 
made by huſ- chancery to be tried here, the caſe appeared to be thus: There 


band to rrultees laing been communication of marria;;e betwixt Sir Roger Cf. 
for the uſe of _ * k 5 | FR 
fin and Lady Stowell ; the ſaid Griffin, before the affiance, prom 


his wife, with C Pre 
a condition in- to aſſure to her one thouſand pounds per annum for her jointute, 
dorſed on the his eſtate being then worth twelve thouſand pounds per annum! 


Ju eee wherefore the, repoſing confidence in his promiſe, married with 
= h * „ _ 1 f 

- ns. if executed in purſuance of a promiſe of ſuch jointure made previous to and in conſ b 

ration of their intermarriage. Ante, 158. 180. = 


* — 
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i any aſſurance or covenant in writing vrhatſoever (a). But Gzirrrs, 
4 — — by deed conveyed lands of great value to ſome friends 5 
of Lady Stowell (then his wife), to the uſe of the ſaid lady for termof 
ane hundred years, if ſhe ſhould live fo long, to commence after his 2 Roll Ab. 22, 
geanu ; and it was indorſed upon the back- ide. of the faid deed, that 34, 
meintent therecf was, that when there ſhould be a jointure of one , Vern. 3 
thouſand pounds per annum ſettled upon her according to the ficſt 472. | 
Agreement, that then the leaſe ſhould be void: and, Whether this 2. Vern. gro. 
were a fraudulent leaſe or no? was the queſtion, becauſe it was with 5 ZN 
a proviſo to determine at the will of the huſband. —T xx Court took ,.. . 
this difference : That where leaſes are made with a proviſo, * that if Hard. 395. 
« the leſſor pay ten ſhillings, that then the leaſe ſhall be void,” ſuch 1 Chan. Caf.99. 
leaſe ſhall be void as to the purchaſer, becauſe it is apparent that the " — 5 Pow- 
fum to be paid is not of the value of the land, but only limited as a * 5 

wer of revocation: but if a man mortgage nis land for one thou- f 
land pounds, proviſo, © that if the mortgager pay the one thouſand 
« pounds, that then the leaſe ſha] be void,“ this is not a fraudulent 
leaſe, but ſhall be good againſt the purchaſer, if the money be not 
paid thereupon. And THE COURT H, that this leaſe being made 
in purſuance of the firſt promiſe, although there was not any mention 
of any leaſe to be made, yet it was grounded upon a good conſidera- 
tion, and not fraudulent. By 


AnoTHFR O8JECTION was, that the lady had conceal-d this leaſe A conveyance 
during her huſband's life, and therefore it thouid be fraudulent, be- made upon 
cauſe if ſhe had ſpoken thereof, ſhe might have hindered purchaſers, £929 - a6" 
&,—But it was thereto anſwered by MoyraGus, Chief Fuftice, 5 — 
that all actions ought to have their reſort to their firſt original; and and kept eon- 
he agreed, that it had been better if the had diſcovered that ſhe had cealed, is not 
fich a leaſe 3 but the leaſe being good at the firſt, the concealment RS 
tzereof cannot make it ill. | : *. > 194. 
| 1. Sid. 134. 2. Com Dig, 598. Shep Touch. 62. 

ANOTHER OBJECTION was made, that her huſband was tenant jn conteſting 
in tail at the time of making this leaſe, and therefore it is a void the validity of 
leaſe to begin after his deccaſe. And to this objection THE CouRT ® common re- 
ſeemed to incline; but to avoid it, choſe of counſel with the lady dae by ere 
produced a common recovery which had docked the intail : where- 3 
upon the Counſel on the other fide preſſed them to prove who was te- nant to the 
ant to the præcipe at the time of the recovery; but THE CouRT re, unleſs 
would not allow thereof, for it ſhall be intended to be a good recovery, = INE 


vid if it were otherwiſe the proof ought to be made by the other 50 3 
party. | : 3. Co 58 

. Mod. 117. 1. Vent. 257, 2. Atk 44. Stra. 526, Cowp. 704. Cruiſe on Recoverics, 22 
2 Fur. 1069. 


AnornER OBJECTION was made, that this was the land of king 5 
lar the third, who gave it to Elinor with his eldeſt ſon in tail, | 
de reverſion in the crown, ſo that Gr://m had not any title to make 

tas leaſe ; and they ſnewed a grant from the king to entitle them- 

ſelves, Whereto HILCRHAI, Serjeant, ſaid, that if tnere were a 


it in tail, the reverſion in the crown before the ſtatute de donis, 


i 


(a) By 29. Car. 2. c. 3. f. 4. no action memorandum or note thereof hall be in 
de brought whereby to charge any. writing, and ſigned by the party to be 
Non upon any agreement made upon charged therewith, or ſome othei perſanb' x | 
tulideration of matiiage, unleſs ſome him lawfully authorized Sec Vent. 194. 


and FEY 
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on and the poſſeſſion hath been time wünn kor; &c. inpurchaſers ; f 


 againff the poſſeflion cannot be proved to be in the king after the 
a ating 22 the ſecond, it ſnall be ineude. 50 be dg — 
|  ſuſcitatain, and before the ſtatute de donis. And fo if a parſon ſhew; 
that two hundred years Certain land was parcel of his glebe, it is not 
ther fore of neceſſity that the other ſhould produce à confirmation 
from the patron and ordinary; for the continuance of the poſſeſſion 
makes it intendible to be according to law at the time when it was 


made. | . i 
Afterward they on the other ſide ſhewed a record in the tenth year 
of Edward the third (which was long after the ſtatute de dent), 
proving it to be in the reign of king Edward the third, and that the 
eſtate- tail then continued. EY 
MonTaGUE, Chief Juſtice, ſaid, he would be better adviſed.— 
- Whereupon, and by the motion of the other Juſtices, the parties 
agreed to have a juror withdrawn; which was done accordingly. 


Ateatomy Nor, It was aid in this caſe, that a leaſe may be determined by 
be determined force of a condition indorſed upon the back-ſide thereof, if it be be- 
by a condition fore the enſealing and delivery, as well as by force of a condition 


| —_— 3 within the deed: which was not denied by any. 
237. a. Cro. Eliz 623.755. Moor, 8 11. 1. Co. 113. 1. Roll, Abr. 590. 2. Saund. 48, Carth, 


64. 5. Co. 90. Salk. 573+ 


Alilary 
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Sir Robert Houghton, Knt. * 
Sir Henry Yelverton, Kut. Attorney General. 
N Sir Thomas Coventry, Kut. Solicitor General. 
e N 


457 


————— ö ſ— f. 9 0 


Sir Philip Stanhope againf William Stanhope. "Gas © 
Trinity Term, 14. Fac. 1. Roll 612. 


RROR of a judgment in the common pleas, in a writ of annui- 1 


ty, where the iſſue was © non ęſt factum, and found againſt taken in che re- 
tim. Tas FIRST ERROR aſſigned was, . Becauſe a juror was re- _— ** 
turned upon the venire facias © Hugh Malthy,” and upon the diſtrin- of agg 8 1 
gas * Hugh Melih was returned and ſworn.— And it was held to be examined, 
be a manifeſt variance and error, unleſs it might appear, by exaHina- and the return 
tion of the under-{heriff,, that he was the ſame perſon. And although Sy. | 
this was in the time of another ſh2riff, who was diſcharged and the 14,1, meh on 
under-ſheriff alſo, yet he being procured to come into court and ex- x Roll Ab 198. 
znined, with the juror himſelf, waethes he were ſworn, and it ap- Cro. Car. 363. 
pzaring that he was the ſame perſon named, it was awarded that it Cop 425- 
ſhould be amended. . 

2 See the 21. Jac. I. c. 13. e 


ASeconD ERROR aſſigned was, Becauſe one Fohn C:llingham of A miſpriſion 
Crtlington was returned upon the venire facias, and one John Col- between the 
Ingham of Collington was returned and ſworn upon the habeas corpus, 7:1" one 
an] fo another man not firſt returned; and in rei veritate there was the vill "oak 
not any ſuch town of Curtlington or Gortlington, but it was a village which a juror 
called Cortlinge/tthorpe : and it was argued that it ſhould not be 's ſummoned, 


mended, becauſe it was ill and miſtaken in the venire facias. 1 


Sh g | Ante, 244. 396. 
But, after divers motions, THE CourT reſolved that it was well 354- | 


enough; for the alteration in the name of the vill where the juror 1. Roll. Ab. rg7, 

inhabited is not material, for he may be an inhabitant of ſuch a vill . Com. Dig. 

t the time of the venire facias returned, and at the time of the diſ- Devel 133. 

trin d he may be commorant at another vill, and fo it ma 
gas returne y be commorant r vill, 1. Ter. Rep. 783. 

be well intended, and when by any intendment it may be good it 55 

ſhall never be reverſed. - And this differs from the caſes where a 

Juror is miſnamed in his chriſtian or ſurname, as the caſe in 5. Cz. 

-* 3 notwithſtanding the exception, the judgment was 


7 


h. 


— 


Ellis again Fitch. | C 4, 
CTION for theſe words: „ Thou haſt ſtolen as much corn 9, I charging 
A out of my fields as is worth nine or ten ſhillings.” . = man with 


After writ of enquiry of damages, upon nibil dicit, it was **lingcom © 
wicd in arreſt of judgment, that an action lies not for theſe Galt 8 1 
: an imputation of felony ? Ante, 40. 2 Hob. 331. 0 

Words; 


% 
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| words; for it may be well intended fanding corn, and then the tak; 
Ante, 40. is not felony, and ſo no action lies. But rnE Cover _ 
thereof, and would adviſe. | | n 


Car 3. Goddard againf# Hampton. 
Tf the name of CTION UPON THE CASE. Afﬀeer verdict, it was maved 
a juror be right A in arreſt of judgment, that one John Wale was returned upon 
2 — lie- the venire facias, and upon the di/tringas one Jahn Mats was return. 
— 8 en. ed and ſworn. Upon the examination it appeared that the Juror was 
2 mene beni named John Mats, and not John Wale. —Wherefore Tf Court 
Hall iſſue with - held, that the trial was ill, and the record not amendable. 


ont abating the | 

writ. But it was then moved, Whether there might be a venire faciaz 
5. Co. 42.b. ds novo, or that the writ ihould abate ?—And it was reſolved, that a 
Dougl. 114-135. m_ facias de novo ſhould be awarded; for the fault was only in the 

tr ; | 
Cav 4. Marſham againſt Bulwer. 
In the Exchequer Chamber. | 

Intr. Hilary Term, 13. Fac. 1. Roll 84. in B. R. L. C B Pais MS, 


A venire eit. LN RROR of a judgment in the king's. bench. The error aff 
_ on was, Becauſe the bill was filed die Mercurii pot Oaab. es 
g i | : 
the bill is not ficat. anne 14. Jac. 1. which was upon the 12th February; and the 
error; for if it parties being at iſſue, the uenire N bare teſle the 1oth February, 
be awarded on vyhich was two days before the bill was filed; it was before any ifſue 


—_ Gs could be joined, and fo an ill venire factas, and not holpen by the 


filed, it is ſuſh- ſtature. 


8 8B RY BD Bs wow . 


| —_ 4 But ALL THE JUSTICES AND BARONS held, that it ſhould be as 
. if there had been no venire 2 for it cannot be intended a venir: 
— Wag facias in this action, being before the action commenced, and it is 
contrary to the roll, which mentions it to be awarded after the iſſue 
joined; wherefore they ought to have regard thereto, and not to the 
| awarding of the venire facias, which is before the action begins. And 4 
although in the action (which being joined the ſame Term, and by « 
the ſame roll) the award was of a venire facias returnable alſo die M. 1 
curii peſt Octab. Purificat. (which was the ſame day whereon the bil iy 
was filed and he pleaded) yet it was held good enough, and the judg- if 
ment was affirmed. is | wn 
dans Smith again Bole. | 
A leaſe baben- JECTMENT of a leaſe made by Smith, a prebend, to the fad Gar 
dum & dic cone Bole. Upon a ſpecial verdi& the caſe was thus: The preben- | 


— dary was wn let with the exception of all crab-trees and fuct 
te. ards, is like trees, rendering ſeventeen pounds a year. Upon the 8th 4. 
| guſt, 6. Fac. 1. the prebend made a leaſe of the ſaid prebend hip 
Ande,153- omitting the exception, HABENDUM à die confectionis for three lives 20 


„ 455. rendering the ancient rent, and made livery the gth September, b. 11 


3. Bulſt. 20. Fac. 1. The N was, Whether this was a good leale to be 
Hob. 3 4. bind the ſucce 
* Eliz. Co IO. ? Ra 
3. Com, Dig. FirsT, Whether this leaſe, HABENDUM &. die confectionin and 2. By 
252 livery made after, be good or not ?—Reſolved, that it was; for the 

after the day, not working futurely, was good 


SECONDLY, 


or by the ſtatutes of 32. Hen. 8. c. 28. and 13 162; 


3. Lev. 438. livery being - made 
, enough. 


W 
<7 h 


: 
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:-onDLY, Whether this exception of che trees, being in all for- 4 leaſe by 8 | 
— andomitted in this leaſe, makes it void. ENS proven hr | 
It was reſolved, that it was void; for there being more let than without excepte | 
ms antiently, the trees, and the profits of the trees, and the ſoil ing trees, which 
iel, is excepted by this exception, ſo as every ſucceſſor cannot had ufually 
have the benefit of boughs and fruits yearly regewing ; and the 3 * 
Gil itſelf whereupon they grow, is excepted : but by this new | 
leiſe the trees and profits are let, and the ſoil itſelf; and ſo more 8 8 =o 
being let than antiently, it is not within the ſtatute of 32. Hen. 8. 8 44 . 
« 28. : and it is void by the ſtatute of 13. Eliz. c. 10.; for it is not zss, 
the antient rent wiere there is more let than was before. Wherefore Ley, 24. 77. 
t was adjudged for the plaintiff, Vide 14. Hen. 8. = 1. Dyer, o_ Clis. 349. 
zb. 46. Edw. 3. Pl. 22. 4. G. 63. 11. G. Liford's Caſes oor, 19) 
fol $% * | : | Cro. Car. 22. 
2. Leon. 147 3 Bac. Abr. 363. 


Child again/t Baylie and Others. cu 6. 


JECTMENT of a leaſe of Thomas Heath of lands in A An under-leafe 
E. church. . made by a leſſee 
| for years deter - 


Upon not guiltv pleaded, a ſpecial verdict was found upon the minable on a 
caſe; which was, That William Heath poſſeſſed of a leaſe for twen- future day cer- 
ty-ſix years of the land in queſtion, let it to one Blunt fiom the day tam. and te 
of his death until the firſt of ay, 1029, (which was three months aediately on tes 
before the end of the leaſe) if Dorothy his wife lived ſo long. After- death is good; 
wards he deviſed, that William Heath his fon and his aſſigns ſhould he dying within 
tave the ſaid tenements, and the reverſion of them, and all his title — 
nd intereſt in the ſaid tenements, for all the others of the ſaid ſeven- plowd- = 
ty-ſix years which ſhould be unexpired at the time of his wife's death, 433. 

« paOVIDED, that if the ſaid J/7l:am die without iſſue living at the 1. Leon. 174. 
« time of his death, that Thomas his ſon (the now leſſor) ſhould have re. Elin. 166. 
« it for all the reſidue of the ſeventy-ſix years unexpired from the —_ 
« death of his ſaid wife, and of William without iſſue; and if he | 

« died without iſſue, then to his daughters; and made his wife his 
executrix, and died. The wife aſſented to the legacies ; Wilkam aſ. 
lgned all this leaſe and his intereſt thereto to the ſaid Dorothy, who 

aligned it to My. Comb, under whom the defendant claims: after- 

wards Dorothy died, and then William died without ifſue. Thomas 


the deviſee enters, and makes this leaſe to the plaintiff. 


Ou divers arguments at the bar, it was adjudged for the defen- 
A R 


Finsr, It was reſolved, where a leſſee for years let it after his 
lenz until the firſt of May 1629, that it was a good leaſe, which be- 
zen immediately by his death, he dying within that time. | 


SECONDLY, That the leaſe being made to begin after his death A gi 
unto the firſt of May 1629, the leaſe being made 12 Augu/t 1553) ot ies 
it Dorothy his wiſe ſhould ſo long live, he did not thereby convey "_ is de- 
tie intereſt and remainder of the term, viz. from the firs of May —— 
1029 to 12 Auguſt 1629, and the poſſibility of a long term if * Low, gy 


3 Roll. Abr 48. Poph. 5. Co. Lit. 18. Shep. Touch. 431. 1. Peere Wms. 372. 663. f. Bl. Rep. 225. 
L. Burr, 1131. 3. Term Rep. 88. Term Rep. C. B. 30. 
| Dorothy 


7 


* - 
— ay * ' 
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Cares -Derathy died before the firſt of Hey 1629, which intereſt and por. 

1 — 2 ang bility together he might deviſe to liam Heath his fon. 
© Orman. The THIRD and main queſtion was, whether this deviſe being to 
hard Villiam Heath and his aſſigns, with a proviſo, that if he died Without 
d bs iſſue living, that Thomas Heath ſhould have it, and he aliens it, ang 
| afterwards dies without iſſue, Whether this alienation ſhall bind Tho. 

mas Heath, or that he may avoid it? 2 


Alice for IT was RESOLVED, that this alienation ſhall bind; for when he 
Dm of e limited to him and his aſſigns, all the eſtate was veſted in hin, and 
Z —_— mpg he had not an abſolute power to difpoſe thereof; for the law doth not 

and afterwards expect his dying without iſſue. The differe ce therefore is, where 

to William is. a leaſe is deviſed to one if he live ſo long, and afterward to another; 
nee fon and the firſt-hath but a qualified eſtate, and the other hath the abſolute 

wo > mat intereſt, and therefore this alienation ſhall not prejudice him who 
the nid hath the abſolute eſtate ; but when it is limited to him and his afiens, 
William die then the PROVISO thereto added, is void to reſtrain the alienation: 


without iſſue and the limitation to the heirs of the body, and the proviſo, are all 


8 one; for all long leaſes would be more dangerous than perpetuities: 
death, and therefore this cafe differs from the caſes in 8. Co. 96. and 10. C. 


that 

Thomas, another 46. Lampet's Caſe, that a deviſee for life could not bar him in re- 
mp 
— SH de. mainder: and Lewkner”'s Gaſe (a) in the exchequer-chamber was cit- 
viſe to Thema, ed. Wherefore it was adjudged for the defendant. 
is void. | 
Ante, 198, Nor, Upon this judgment a writ of error was brought in the ex- 
* 2 cheque chamber: and the error aſſigned in point of law, That the 
8. C. 22 remainder of this term limited to — Heath after the death of 
Abr. 611. William without iſſue then living, was good, and tae alienation of 
3 - William ſhall nat bind him in remainder. 
Abr. 192. 


* f = . It was argued by BRIDGMAN, and afterward by HumPparey Da- 
8. E. Palm. 48. VENPORT, for the plaintiff in error, that it was a good limitation of 
333. the remainder of the term to William and his aſſigns, with the provi/s, 

| . 25 = that if he died without iſſue then living, the then remainder ſhould be 

, Iz 77328. to Thomas, &c. and that it is no more in effect than after his death; 
Co. Litt 46. and therefore it differs from Lewknor's Caſe (a), adjudged in the ex- 

3- Leon. 4 chequer, where adeviſe of a term to one, and the heirs of his body, 
32 16% and if he die without iſſue, that it ſhall remain to another, was held 

204 230 7 to be a void remainder; for he cannot limit a remainder upon a term 

2. Roll. Rep after the death of another without iſſue: but here it is but a remain- 

129. der after the death of one without iſſue, viz. William dying without 

-— Abr. iſſue then living; ſo upon the matter it depended upon his death, an! 
h 1 5 22, therefore not like to the ſaid caſe ; but it is agreeable to the reaſons 


1. Mod. 51. put in the caſes of 8. C. 94. Matt. Manning's Caſe, and 10. C. 4b. 


- 


* 


his aſſigns, it 


(a) Eaſter Term, 14. Jac. 1. 1. Roll. Rep. 356 * 


.... J 


=—y 
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n and then this deviſe of the remainder" of the term is given to Cans "+ _ 
him in particular, and William hath but a poſſibility ; and then to li-. again 


Art, and 


mit it to Thomas after the death of William then living, is to limit a Oran 


ſibility upon a poſſibility, which is againſt the rules of law, as it is 
Fad in the Rector of Chedington's Caſe (a) and Lord Stafford's Caſe 
155 | 4 Ao | 
| 1 That this limitation to Thomas after the death of 2. Bulft. 28. 
iiliam without iſſue then living, is all one as if it had been limited 5 tary 
upon his death without ifſue : and the addition © then living” doth , 1 
not alter the caſe ; for at the firſt limitation, von conftat that he ſhould 1. Peere Will. r. 
ie without iſſue; and the law ſhall not expect his death without ifſlue : _ 
ind it is not like to the caſe when it is limited after the death of one; 
ſor it is certain that one muſt die, and it may be that he may die dur- 
ing the term, and the law may well expect it; but that one ſhould die 
without iſſue, the law will never expect ſuch a poſſibility, nor regard 
it: and it would be very dangerous to have a perpetuity of a term in 
that manner; for it would be more miſchievous than the common ca- 
ſe of perpetuities which the law hath fought to ſuppreſs : and there- 
fore it as ſaid, that this caſe was like to ſome of che caſes which 
dad deen adjudged, that the remainder of a term after the death of one 
perſon is good, and ſhould not be deſtroyed by the alienation of the 
frſt deviſee. Jide 8. Co. 94. Manning's Caſe. 10. G. Lampet's 
Caſe. Plnud. 520. & 540. Dyer, 74 277. 


After divers arguments, ALL THE JUDGES of the common pleas, 
viz. HoBART, WINCH,. HUTTON, and JoNEs, and ALL THE B. 
doxs (except T ANFIELD, Chief Baron) agreed with tae firſt judge 
ment: for they ſaid, that the firſt grant or deviſe of @ term made to 
one for life, remainder to another, hath been much controverted, 
whether ſuch a remainder might be good, and whether all may not 
he dettroyed by the alienation of the firſt party; and if it were now | | 
frſt diſputed, it would be hard to maintain; but being ſo often 3 
adjudged, they would not now diſpute it. But for the caſe” in 
queſtion, where there was a deviſe to one and his aſſigns, and if he 
died without iſſue then living, that it would remain to another, it 
is a void deviſe; and it is all one as the deviſe of a term to one and © 
his heirs of his body, and if he die without iſſue, that then it ſhall = 
remain to another, it is merely void; for ſuch an entail of a term 
1s not allowable in law, for the miſchief which otherwiſe would 
enſue, if there ſhould be ſuch a pernetuity of a term, -And- al- 
though TANFIELD, Chief Baron, doubted thereof, &ecially by. 
reaſon of a judgment given before in the king's bench in Rethorich 
. Cappel (c), where © William Cary poſſoſſed of a tern for years de- 
* viſed it to his wife for her life, and afterwards that Joh» his ſon ; 
* ſhould have the occupation thereof as long as he had iſſue; an l if 5 
de died without iſſue unmarried, that then Jaber his younger ſon 
* ſhould have the occupation thereof as long as he had iſſte of his 
* body; and if he died without iſſue unm̃arried, he deviſed the 
moiety to Dorothy his daughter, the other moiety to Robert and 
* Wilkam his ſons, and made his wife executrix, who aſſented to the 


f 


(2 Co. 166. (5) 8. C 73. (6) Hill g. Jac, 1, 2, Bulft. a8. Gods, 14g, + 
Tots ce ſegacies 


enn « ies and died. Fohn and Jaſper died without iſſue, um arried: 
againfl « — afterward 2225 and e entered 3 defendant, 
Form, md „ claiming the moiety, and let to the plaintiff. Upon a ſpecial we. 
| dict, all this matter being diſcovered, it was adjudged for the plain- 

| « tiff, that he ſhould recover the moiety, which is all one caſe with 
4 the caſe in queſtion. But the defendant's counſel in the writ of 
« error ſhewed, that there was a difference betwixt the (aid caſes : 

« for FiRsT, in that there is a deviſe but of the occupation only: 
but here, of the term itſelf. SECONDLY, It is a deviſe here of hi; 

© eſtate and term to him and his aſſigns, wherein is authority giren 
that he may aſſign. TaHirDLy, The limitation'is there, if he die 

« without iſſue unmarried, which is upon the matter, that if he die 

« within the term; for if he be not married he cannot have iſſue” 
but in the caſe here, he might have iflue ; and yet if that iſſue ſhouly 
die without iſſue in his life-time, it ſhould remain; which the hw 
will neither expect nor will ſuffer : yet THE JUSTICES anp BaRoxs, 

by the aſſe;-t of TanFiELD, all agreed, that judgment ſhould be af. 


firmed : and in Hilary Term, 20. Jac. 1. it was affirmed (a. 


te) But the judgment in this caſe is de- 340. Comb, 208. Holt, 235, Prec. 
nied to be law by Load NOTTIxX HAM, in Ch. 15. 2. Vern IST. 2. Bl. Com 174 
in the duke of Norfell: Caſe, 3. Chan, Skin. 341. 1. Peere Will, 798. 432. 563. 
Caf x. Pollexfen, 223. 1. Eq. Caf. Abr. 663. 748 2 Peere Will. 42 1. z. Peer: 
192. ; and by Loxp Hor r, in Lamb v. Will. 258. Caſes Temp. Talb. 55. 145, 
Archer, Salk. 225 Carth. 267. Anda 2. Atk 308 376 3 Atk. 283. 396 44g. 
many ſubſequent caſes have been 2 Vezey, 120. 181, 318. 6. Rrown' 

ided on the principles upon which Caſes in Parl. 309. 429. 450. 1. Brown's 
Lord Nottingham proceeded Fearn, Chan. Rep. 170.187, 2 Bro Chan, Rey, 


„ A. __ 


Con. Rem 353. 3 Chan. Caf. 36, 37. 33. 2. Com, Dig. Chancery,” (4. G. a) t 
Cro. Car. 230. 2. Chan. Rep. 14. Skin, (4. W. 19.) 2. Bac. Ab. 76, 77. 4 
Dems | | d 
Care 7. Large againſt Alton. 
4 a! 
The ſpiritual ROHIBITION was prayed upon the ſtatute of 5. Edu. b. c. J, 
court may award for brawling in the church- yard, becauſe coſts were there given, 
2 dut not Ye, THe Cour refuſed the motion, the coſts being there pro en- 1 
4. Cb. a0 a. Penſis litis; otherwiſe, if it had been pro damnis. | D 
Cro. Elia. 680, I. Burr. 241. Ld Ray. 850. the 
tin ©. | Anonymous. 3 y 
1 OTE. That one outlawed prayed to appear by attorney; and are 
arp ode upon an effidavit made of his ſickneſs, the Court, ex gratis "cel 
may diſpenſe | ſpeciali, allowed him to appear by attorney: but the clerk was com- ou; 
with perſonal manded to enter it, cc quod venit in proprid perſond og for the law is 10 
* a Clear, that upon an outlawry he ought to appear in petfon. vill 
616. 1. Com. Dig. 441. 3 Bac. Ab. 775 2. Hawk. P C. 388. he f 
By 4. & 5. Will. & Mary, c. 18. in ſendant may appear by attorney to revcti Ache 
all caſes except treaſon and ſelony the de- an outlawry. | year: 
| "Ng, g adiff 
Carr g. Sir William Read and his Wife again/t A. delt 
CTION UPON THE CASE againſt A. for theſe words poke if the 


Word 
2 5 of the plaintiff's wife : © Thou art a forſworn whore and an 


— — bawd, —And adjudged that they were not actionable. we 


* 


9 6 
\ 


7 
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Athill againſt-Corbet. 4. Chin 
RESPASS, for the taking of a greyhound with a collar. The Treſpaſs will 


defendant faith, that the dog was courſing a hare in his land, lie for taking a 


i int} hound 
herefore he took and led him away; whereupon. the plaintiff de- 879% 
LEA nd adjudged for the plaintiff, becauſe the pleais frivolous, 4 
whereby it ſeems treſpaſs lies. And in 12. Hen. 8. pl. and 2. Batu. dant's land. 
2. © Honwry,” it was adjudged that replevin lies of af ret. Ante, 44 


Hob. 283. 3-Lev. 28. I. Sid. 339. Lut.1494. 1. Com. Dig. 597. 5.Com.Dig. 362. 1. Term e 


|. Saund. 84. F. N. B. 86. Cro. Elis. 125. 


» WU 


Hutchins again/# Glover. . Care 11. 
Hilary Term, 14. Jac. 1. Roll 221: 


CTMENT. The caſe was, That one Hanby being incum- ir ranger 
E= of A. and lying in extremis, one Wingfield, who pretend: preſent to a 


ed to be patron, and Glover the defendant, whom Wingfield intended _— — *s 


to preſent to the ſaid church, entered acaveat with the biſhop in this and ind, 


manner, « CavEaAT ep:ſcopus Norwicenſis ne quis admittatur ad eccle- ed, the church is 
« fam de A. niſi convocati GLOVER et WINGFIELD.” The next full againft | 
day following, the parſon died. MNanton, a ſtranger, preſented Mor- crerf commen 


gan, who was admitted and inſtituted. os: 197406 after Wingfield 1,95 0nd. = | 


preſented Glover, who was admitted, inſtituted, and inducted, Af- tence < f the 2 
terward the king (he being found by jury to be the true patron) pre- ele 

ſented Ryan, 1 was 2 inſtituted, and inducted. Aſter — 
taat organ was inducted. The ſentence in the ſpiritual court being on af e 


declared to be 1nanzs, irrita, et nulla, by reaſon of the caveat entered previouſly en- 


by 1Vingfield, c. Roan entered, and let to the plaintiff, &c, tered, will ot 


re a ſupers 


lt was argued at the bar by HENDEN, Serjeant, for the plaintiff, injiitution by 


valid; but un- 


and by DAvENPOR'T for the defendant ; and afterwards by the common perſon 


Juſtices, 


a til induction 
HoucuToN, Fr/tice, held, that by the admiſſion and inſtitution, => _ — 


there is a plenarty againſt common perſons, as 11. Hen. 7. . 29. g., and bis 
Dyer, 360. 9. Co. 132. but the church is _ to the induction of preſentee will be 
tac king; ſo that this caſe reſts only upon conſideration of the caveat, _ _ in- 
wiat aid is given to Glover thereby, the determination of the canon * _ 
and civil law being contrary to the common law ; the right of patron- _— 1 0. 
aze being tried in foro ecclefiaſtico in other nations, but, as Lin- Co. Litt. 119. 
word faith, aliter utitur in Anglia; therefore in ſuch caſes the 7; 
ouzht to adqjudge after the common law. Hide Dyer, 293. Bed- 3 
eld: Caſe, and Door and Student, fol. 113. A man de- 12a — 
rl ten pounds to J. S. to be paid at his full age, and 4. Co. 2). 
he ſues for it when he comes to the age of twenty-one years; 9. Co. 26. 
Acough, by the eccleſiaſtical law, full age is at twenty-five 
years, yet in that caſe they ougat to adjudge after our law: and 
«difference was taken betwixt acts of parliament and ſentences in ec | 
cleliaſtical courts ; for an act of parliament may make a nullity, as 
if the thing never had been done, as 4. Hen. 7. St. Leger“ Gaje, 
tut waich was punithable was made diſpuniihable; but otier- 
wiſe of a ſentence: and in this caſe, if this ſentence ſhould make 
te admiſſion aud inſtitution void ab initiz, it would deſtr y the 
Ana. c. 18. | 
= induction 


*7 
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Horemus induction of the king, and make the ſuperinſtitution (which at the 
Fm firſt was merely void) to be good; and this ſentence may be twenty 
1  yearsafter the induction, whereby it may happen that the patronage 
mould be loſt. Whereforejudgment was given for the plaintiff, and 

that the king's preſentee was the lawful incumbent.” | 


rn MonTAGUE faid, that the caveat entered in the life of the incum. 
ecclefiaſticai bent was idle, and to no purpaſe ; and Doc rox TaLBor then ſaid, 
court is only in that a caveat is of force for taree months only, and that any one ma 
force for three ſafely preſent after the end of three months, as if no caveat had been 


months. | 
x Rell, Bey... ed. 


191. 2. Roll. Rep. 6. 2. Kcb. 62.72. 1 Sid. 293. 1. Lev. 186. 1. Burns Ecc Law, 265. 


Casz 13. _ Carter's Caſe. 


If a perſon con- RROR was brought to reverſe an outlawry for murder. The 

>= viRtedof felony error aſſigned was, Quod tempore promulgationis utlagariæ et diu 
— — antea et poſt, he was in partibus tranſmarinis, VIZ. apud Haarlem in 
ke annot al- Hollandid, c. The Attorney- general confeſſed it. 


ſign his ab- I It was moved at the bar, that this aſſignment of error was ill; * 
| — he ought to have ſaid at the time of the exzgent awarded, and not at 
dut if he af= the time of the judgment of the outlawry. Vide 3. Hen. 6. pl. 46. 


fign that be & 29, Edw. 2. 


* 69" But to prove that this aſſignment was good, was vouched on the 


outlawry was Other {ide 1. Hen. 7. pl. 13. 7. Hen. 6. pl. 25. and the New Bud 


. pronounced, of Entries, 23. Eliz. Skirrow's Cafe. 
and the Attor- a ; 
ney-general ET PER CURI1AM, If a man commit a murder, and after exigent 


- confeſſes, it awarded he flieth out of the realm, and after he is outlawed, he ſhall 
ſhall bere= notreverſe this outlawry for that cauſe, for he departed de/tinato con- 
varied, filio, and upon ſet purpoſe to avoid the law; and therefore by his ab- 


Ar One ſence he ſhall not have the benefit of the law: and if one commit fe- 


2 Hawk. P. C. lony or murder, and after exigent, and before outlawry, depart, and 
640. afterward brings error thereupon, and aſſign his abſence for error, the 
3 Bac. Abr. 755. King's attorney may reply, that after the exigent, and before the out- 
| . lawry pronounced, he departed. But foraſmuch as in this caſe the 

ere g ger hath confeſſed, et non conſtat to the Court that he 


departed for that cauſe, the outlawry was reverſed, and he pleaded 
% Cro. Car, to the indictment (a not guilty, &c. and was found guilty of 
„„ _ - Bemicide. | 


Mod. 42. 
Mod. 16. 1, Vern. 170. 175 2. Vern. 312. 1; Peere Wms. 445. 2. Peere Wms. 269 
2. Hawk. P. C. 655. bs 8 


ce 13. Holford againft Platt. 
"> SUN SSISE OF NOVEL DISSEISIN. The tenant pleads a fe- 
cn on of. covery in a former aiſiſe againſt him: the def-ndant replies, 


fiſe of novel that he was an infant, and avers that he was not terre-tenant at the 
difeiſiv ag intime of recovery, but that Platt was tenant, and that it was a reco- 
B. returnable in b defa | l d d 
e king's - very by ult; whereupon the tenant demurred. 
ach ; but between the tee and return of the writ, B. ſues out an aſſiſe againſt A in the common 
pleas, and obtaining judgment by default, pleads the recovery in bar of the firſt aſſiſe 4. replies 
that he was an infant at the time, — he was not the terre - tenant, and that the recovery Was by 
fault. And on demurrer to this replication 11 was aDJunGep, that 4. being an infant, and 
judgment againſt him by default, the recovery was no bar to the action. Thi 


Z. TF8 


Hilary Term, 26. Jae. 1. In B. R. 4865 
This caſe was ſeveral times at the bar; in Trinity and Mi- Hotrozp 
2 Term by FINCH and CoveNTRY for the defendant, and by —— 
Darturox r and IRELAND for the plaintiff; and now this Term it 


0UGHTON, ftice, held the bar to be good, and that a reco- 8. C. Hob. 266. 
nan al Ss dar in another afliſe, as 31. Aſie, pl. 28. 5. C 2. Roll. 
g. Hen. 7. pl. 23. 6. G. 7. & 8. And he faid, that the replica- 8.8 ** => 
tion conic of three allegations. —FiRsT, That before the aſſiſe 3. Bac, Ab. 14. 
brought in the common pleas the demandant was ſeiſed, and by tile 
tenant diſſeiſed; whereto he _ * a general allegation —— good 

ea againſt a judgment; and cited 5. Hen. 7. fol. 30. *s Caſe, 

10 1 Hen. 5.7 51. that where a fine, Wa pu — 2 

plaintiff, is pleaded in bar of an aſſiſe, if the plaintiff be an infant, the 

affie ſhall not be taken at large, becauſe it is matter of record wherets 

de oughtto anſwer, 10. Hen. 7. pl. 5. 8. Af. pl. 16. 3. Hen. 6. 

pl, 27. 14. Edw. 3. title « Ayel,” 1. And the opinion of PARNING, 

that where a recovery by default is pleaded in an aſſiſe, the plain- 

tif might notwithſtanding be received to aver his writ, was denied, 

by the other Juſtices, to be law: and the caſe in 9. A, pl. 10. 

that where, in an aſſiſe brought, the tenant pleaded that he recovered 

againſt a 22 in an aſſiſe the ſame land, and the plaintiff made 

title to himſelf by general allegation, v1z. that long time before the 

writ brought he was ſeiſed until diſſeiſed, and iſſue being joined there- 

on the title was awarded, without ſhewing how he came thereto, 

was held by him to be good law. But the caſe at the bar differed . 

from it ; for here the recovery is againſt the plaintiff himſelf, and 

in the other it was againſt a ſtranger: and where it hath been ob- > 
jected, that if a man hath a judgment to recover in an aſſiſe, the | 
tenant in ſuch caſe may have an aſſiſe of an higher nature, it is 

to be intended, where a ſeiſin which is more ancient than the diſ- 

ſin ſhall be alledged; for the recovery binds all ſeiſins which are 

puſre to the firſt dien, except in the caſe of dower.— THE SECOND 

ALLEGATION is, That the plaintiff (defendant at the time of the 

former recovery) was an infant, and yet is. To that he anſwered 

nd agreed, that an infant ſhall have divers privileges which a per- A Be 
ſon of full age ſhall not have. If judgment be given againſt an in-. fault, 40. 
fant by default, after the default he ſhall have a writ of error, and 17 Eau. 3. 
reverſe the judgment for his nonage; yet he (aid, if an infant after © Saver Do. 
appearance make default, judgment ſhall be given againit him, and To Ar 
he ſhall not reverſe it. And ip default ſhall not bind an infant, then - Edvo.4 471. 
a recovery could not be had againſt him until full age: and as 44. Edv. 3. pl. a4. 
the eꝛſes in 7. Hen. 4. pl. 22. where an infant brings an aſſiſe, and 28 * 
vas barred, and afterwards brings a ſcire facias to execute a fine of —— n 
tie fame land, and che bar in the afliſe pleaded againſt him was not Cs. Elis. $1. 
lowed, and in 3. Edw. 1. title « Infancy,” may ſeem to contradict. 

us opinion ; he Taid, there was a difference betwixt a concluding 

by pleading, and a bar of his right by judgment.—THg THIRD 

ALLEGATION is, That . was not tenant of the freehold : 

Nercto he (aid, that that ſhould not help him, for he ſhall not be 

7 


era. 4e. Wh 2 allowed 
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PLATT. 


: | recovery was not ſo ſacred but that it might be falſified as well in 


Dyer, 104. and THE YEAR Book 5. Ediu. 3. that the Judges ou 
- to bake counſellors, in this caſe alſo the infant cannot Ee 
attaint, and therefore he may falſify.— Fi sr, Here is a title and 


Uitary Term, 15. Jae. 1. In R R. 
allowed to plead c non tenurg,” generally againſt the judgme 
DovperIDGE, Juſtice, argued to the contrary; 9958 lud, 


that a 


int of recovery for the thing, as alſo betwixt the fame parties, 
The caſe in quettion is concerning an infant; and as it appears by 


| 
| 
Judgment pleaded againſt an infant; whereas his title is not diſcover. 
ed ; which ought to be done two ſeveral ways, viz. By appearance, t 
or By default. Upon his appearance in two manners, viz. By conf. a 
fron, or By ment dedire. If an infant in an aſſiſe will * ia 1 
(a) 1. Hale, 24. Court ſhall not receive his confeſſion (a); and if he will not plead, 
- Foſter, 70. the jury ſhall not enquire upon the point of ſeiſin, but at large, 26. b 
Hawk P. C. 1. Edi. 3. pl. 63. If he make a default, and fo will not diſcover his r 
1 can title, bis default is either mera negligentia, and that ſhall not preju- fo 
dice him, 17. Edw. 2. © Saver Default,” 78. 12. Af. pl. 3. ſo 
14. Edw. 3. © Saver Default,” 40. or it is negligentia cum contemp- of 
tu, as BRACTON calls it, and is in the ſame degree as a departure in 3 
deſpite of the Court; as if he appear, and after make default, and 1 
there judgment ſhall be given againſt him. 9. Edi. 4. Pl. 10. C * 
34. Dyer, 104. 7. Edw. 2. © Saver Default, 75. 78. & do. 2 
But poſito, that judgment were given againſt him upon /aches, he may * 
haue a writof error, and alledge that he was an infant, and that it was 5 
Cro. Car. 307. given againſt him by default; and the othes ſhall not plead in null ff * 
erratum, but the iſſue ſhall be upon the nonage. But in this caſe he F 
cannot help himſelf by a writ of error; for the judgment is not given 0 
againſt him upon tbe default, but the aſſiſe is upon the default, z 
Ferrer's Caſe, 6. C. 8. Alſo, he cannot, in this caſe, have an at 11 
taint; for it may be that the verdi is true; as, admitting that Plat " 
was ſeiſed and diſſeiſed by Holford and then releaſed to Hoſferd and 
afterwards diſſeiſed Ho!ford, the verdict in this cafe is true, and yet * 
he may maintain the aſſiſe againſt Platt. It hath been ſaid, that one N ur; 


ſhall not falſify where himſelf is party; but that rule hath three ex- = 


ceptions.—Fixs r, If I canſhew by way of replication thatthis recs by th 


very is void in law, I may falſify it in an affiſe; as 36. Hen. b. J 
32. 39. Af. pl. 6. and 6. Edw. 3. pl. 54—SECconDLY, Hann ton. 
recover againſt me certain tenements in B. and they lie in 4. and | 
bring an aſſiſe of my franktenement in A. the recovery in B. ſhall 
—_— 20. Edi. 2. Faux Recovery,” 12. — THIRDLY, Where 
the recovery by default was upon a writ abated; as if an afliſe were WW 
brought againſt my father, and he died hanging the iſſue, and judg 
ment is — given againſt him ; in this caſe, becauſe the wii 


was abated de faffo, I may falſify the recovery. 32. Eau. 
09:5: 1 1 18 


Cxorh, 


1 ice, to the „ Fist, He ed that an Hotrozo | 
2 G privileges, as touching his perſon as his eſtate, geo 
1nd that in all real actions an infant ſhall have his age. 47. Edw. 3. 6. Co 3. 
NJ. 21. Edw. 4. pl. 78. 13. Edw. 3. Age,” 7. But the © 
7Ference is betwixt thoſe things which concern the hereditary right, 
for which the parol ſhall demur, and thoſe actions which are brought 
and groun de fon tort demeſne ; as in waſte, diſſeiſin, or the like: 
1nd the reaſon is well expreſſed in 3. Hen. 7. pl. 4. that he ſhall 
not be there privileged, quia malitia ſupplet ætatem; and where it is 
Gd in 3. Hen. 6. pl. 10. that an infant ſhall not loſe by default, it 
is tobe underſtood of an hereditary right.—SECONDLY, he held, that 
this point having been tried, it cannot be tried again; and relied up- (a) 6. Co.7 
21 Caſe (a), and THE YEAR Book of Henry the ſuxth (6). (3) 19. Ha. b. 
THIRDLY, He held, that the infant might have error or attaint : pl. 3. 9. 
for firſt, the jury may have preciſe conuſance. The proof alſo is in 
the affirmative, viz. a ſeifin and diſſeiſin; and the burthen thereof 
lies upon Platt to prove : nor ought the Court to recede from the 
former judgment ; for judicia in curid regis reddita non debent rever- 
ſrivel anmbilari, niſi per errorem vel attinffam—F OURTHLY, It is 
not mere negligence, but a contempt is thereto joined; and there is 
difference betwixt a default upon an original in another action, and 
2 default in an aſſiſe for the ſolemnity of that a tion; but, as this caſe 
js, he conceived there was not ſufficient matter to ſtay the taking of 
the aſſiſe. For firſt, the defendant Platt pleaded it by way of eſtop- 
pel and conclufion, and doth not ſay in facto, that he himſelf was 
tied; but the chief reaſon is, the circumſtance and miſchief which 
would enſue; for the fraud is fo 1 O17 palpable, gudd mans 
traftari poteſt and then the rule holds, Qui per fraudem agit fruſtra Te 
git. by 4 Year Book, 44. Edu. 3. pl. 46. 41. Aff. pl. 19 Hs. 8. pl.. 
G. 21. Af. pl. 1. recovery by colluſion, pending the action, ſhall 44. Ew. 3. 
not abate the firſt writ. By 5. Edw. 3. and 5. . 3. if tenant Pl * : 
fr life ſuffer a recovery by calluſion or nent dedire, it is a forfeiture  *: 7%) 79 
of his eſtate, 155 : 


MonTaGue, Chief Juſtice, argued, that this recovery pleaded in 
tar is void, becauſe the aſſiſe is de puiſne temps to that aſſiſe, and ſo 
prevented to have recovery before the plaintiff, which is confeſſed 
by the demurrer. He agreed, that regularly a bar in an aſſiſe is a bar 
n an action of the ſame nature. But this rule hath three excep- 
tons —FiRsT, In caſe of a parſon, prebend, or tenant in tail, as 4 
THE YEAR Book of 8. Eqdw. 3. pl. 28. is—SECONDLY, If ne be in 6 Co. 8. av 
ſom any title, 10. Hen, 7. pl. 5. 22, Hen. b. pl. 18,—THIRDLY, N 
Ude be an infant, as 5. Edw. 3. pl. 32. © hoines nom juvenes” is; for | 
z. „eee is not fo 10 an eſtoppel as other actions; as 5. Hen. 7. 
105 * the tenant pleads in bar, the plaintiff ſhews all his title at 
ge, without anſwering to the bar; ſo in 9. A pl. 10. ; and there is 

wt any difference where the recovery is agaiift a ſtranger, and where 
ts 2gainſt the tenant. And he ſaid, that this aſſiſe was brought 
i 2 ſeiſin to the diſſeiſin alledged in the firſt afliſe; and cited 
Hh 2 | : 3 Eaw. 
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norte .3, aw. 3. pl. 46. 13. Edw. 3.“ Title,” 6. 22. Hen 
againſt: 21. Edw. 3. Pl. 23. and Af. pl. 9. en 


N LATTS; ? 


As to the objection, quod judicia reddita in curid regis, Et. it holy 
not in this cafe ; for, as DoDERI DGE ſaid, it cannot be helped by an 
of the ſaid ways. An infant alſo is out of the intent of this Fl 
tute. For a judgment againſt an infant ſhall not bind him; and 21 
2 are either By award, By confeſſion, By default, or B 
trial. FiRs r, Judgment by award (hat not; for as 8. Af. pl. 17, 5 
he may plead a releaſe in bar after an aſſiſe awarded: ſo by 10. Hen, b 
pl. 14. judgment in account againſt an infant & that he ſhall account 
N dot not bind him, if he doth not enter into the account.—SEcCOub. 

* LY, Judgment upon confeſſion, 9. Edw. 3. pl. 38. 28. Af. pl. 5, 

- - — THIRDLY, Judgment upon trial by default, as 3. Hen. 6, pl. 10 

| and 28, Aſ;—FourTHLY, Upon judgment by trial, that it ſhall not 
| bind an infant, THE YEAR Book of 33. Hen. 6. pl. 21. that if there 

be a trial by verdict, it ſnall bind an infant, is to be expounded by 
7. Hen. 4. pl. 25. where it is ſaid to be in a trial where the infact 
ſhall once appear; and for authority in the caſe, vide 18. Af. pl. 16, 
26. Af. pl. 6.—An aſſiſe was thereupon awarded; and after this de- 
murrer adjudged for the plaintiff. 


If judgment on THE TENANT, in Eaſter Term, 16. Fac, 1. being demanded, 
a demurrer be made default, whereupon the jury were directed by the Court toen- 
3 2 x quire only of damages from the time of the diſſeiſin; for the ſeifin and 
offiſe of novel diſſeiſin are confeſſed by the demurrer of the tenant: as in 15. 4 
difcifn, and on pl. 1 5. and 17. Af. pl. 2. if to an aſſiſe the tenant plead a releaſe in 

| beingdemanded bar which is found againſt him, the aſſiſe ſhall be awarded in right 
ev of damages: and it is there ſaid, with a NOTA, that if the tenant 
Mall oniy 3 plead in bar, and afterward demur in judgment upon another point 
quired of from out of the point of the aſſiſe, and judgment pats upon the demurra 
that me of the againſt him, that the aſſiſe ſhall be awarded in point of damag 
difſeifn. and not at large; and by 31. Hen. b. upon a plea pleaded which is o 
of the point of the aſſiſe, ſeiſin ſhall be tacen to be confeſſed, and th 
jury (hall enquire 5 the damages. And fo the judgment ma 

here given accordingly. | | 


Car 14. | Southern againſt How. 


1 CTION ON THE CASE. The plaintiff declares, That" 
conſigns jewels _ defendant, being poſſeſſed of divers goods, viz. of three cou 
to his factor to terfeit jewels, and having factors in Barbary, and knowing that t 
ſell; che factor "plaintiff was beyond the ſeas, acquainted his factor therewit 


procuresan and commanded him to conceal the counterfeiting thereof, 
agent to diſpoſe 


of them, and directed him to the plaintiff, being there; that the factor came tothe p 
receives from plaintiff and entreated him to ſell thoſe jewels for him, telling h and 
8 were good jewels; that hereupon the plaintiff, not kno Tan 


The purchaſer, afterwards diſcovering that the jewels are counterfeit, arreſts the agent, and 
back the purchaſe money.— AN Acre, will not lie by the agent againſt tbe merchant although 
agent was.ignoraut of the fraud when he made the (ale, eſpecially if the jury do not find wat. 0 Pl, 
merchant directed the fatter to employ the agent, or ordered him to conceal the fa& of the jewels * | Cro, 


counterſeit. 
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that they were are 57 7 2 being 8 erg of mag Sou 11 5 RN 
unds, to the fing f Barbary for eight hundre un agarn 
7 money to the factor, who delivered it G rr his __ 
aſter; that the King of Barbary afterwards. finding they were coun- 8 C. 2. Roli. 
erfeit, committed the plaintiff to priſon until he repaid to the ſaid Rep. 5. 26: 
king the eight hundred pounds; that afterwards the plaintiff requeſted 8. C Bridg. 125. 
the defendant to Pay back to him the faid eight hundred pounds, and 8 a 1 
he refuſed ſo to do. d a e - Salk. 289. ; i 
The defendant pleaded the general iſſue; and the jury, upon a ſpe- 3 Med. 326. 
cid verdict, found all this matter, excepting that the defendant had — a Dig. 
freed his factor to the plaintiff, and that the defendant had com- 3 Bac Ab. 561. 
manded his factor not to diſcover that the jewels were counterfeit. Id. Ray. 649. 


| bY DT A | Bl. Com. 159. 
Iewasargued for the plaintiff, Fin sr, That where one is party 2 
to a fraud, all which follows by reaſon of that fraud ſhall be ſaid 
x done by him; and here the defendant is the firſt actor in this 
faud,—1ft, By his knowing they were counterfeit ; and 2dly, B 
{ending his factor and ſelling them in Barbary, And to that — 8 I 
were cited Sanders Caſe (a) of the poiſoned apple, and Gore's Caſe (b). 9. _ * 33. 
That in this caſe it is a deceit, although there be not any warranty = = P 1 us 
9 . . . - P 
x in Chandler v. Lopus, adjudged in this court (c), where one ſells 3. Hen. 4. pl. 15. 
1 Bezar ſtone, ſciens that it was counterfeit, and he did not 11. Zdrv.4 pl 6. 
warrant it; yet becauſe that it was © ſciens” the plaintiff 8 4. pL 
judgment. 4 4. Co. 18. b. 
CECONDLY, It was argued, that although the jury had not found Hen.6 pf 35. 
the matter contained in the declaration, yet as they had found mat- 
ter ſufficient, the plaintiff ſhall recover. And to that purpoſe were 
cited Bridges Caſe (4), and Sydenham v. Man in this court (e), 
wiere words were, „If Sir John Sydenham could have his will, he 
« would kill,“ &c. ; and the jury find that he ſpake theſe words, I 
think in my conſcience, if Sir Jahn, &c.” and it was there ad- 
julzed, that although the verdict be different, yet becauſe the matter 


n the verdict was ſufficient, the plaintiff ſhould recover: fo here, 
ke. | | 


lt was argued to the contrary for the defendant, that the finding in 
tie verdict is ſo material a variance, that there remains no matter ſuf- 
tcientin the declaration to maintain the action. 


| —_— 1 n 


N 


5 S K&K 


Fusr, They cannot be ſaid to be counterfeit jewels, becauſe it is Owen, 188. 
confelſed by the plaintiff, and fo found by the jury, that they were of 2. Roll. Rep. 
be value of a hundred pounds, which is a competent value for good 195. 198. 
vs: and the value of a jewel conſiſts in the eſtimation of him who 
il buy it; and to that purpoſe was cited Dampat v. Sympſon (VJ. 


*ECONDLY, Becauſe there was not in this caſe any warranty made | 
bhe plaintiff that it was a good jewel, as 11. £dw. 4. pl. 6. 7. Hen, 
and 13. Hen. 4. 1. | y | 


TaixpLy, The deceit done to the plaintiff is charged to be Poſt. 690: 
by his ſervant; and the jury find, that the maſter did not 


% Plowd. 473. (6) 9. Co. 81. b. (e) Ante,4. (%) Dyer, 75. (e) Ante, 407. 
{)Cro. Eliz 520. | 3 


command 
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Co. Lit. 56. a. 


exceed his power. Vide . Hen. 6. 33. and Dr. and St. 1 37. 


— 
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command the ſervant to conceal them to be counterfcie . and then 
his general power to ell, the maſter ſhall not be charged if the ſerv, 


FovrTHLY, The ſervant had but a power given him from h; 
ter to ſell, which power he cannot aſſign — — —— 
fore for theſe material variances, an action upon the caſe bei 1. 
action founded upon the truth of his caſe, which if it fail . 
muſt alſo periſh, he conceived the action was not maintainable. 


And to that opinion THE JUSTICES inclined, and princi 
the third reaſon. oy I 


In Trinity Term, 16. Fac. 1. it was argued again by Davexeorr 
for the plaintiff, who anſwered to that objection, that the maſter ought 
to be reſponſible for the ſale by the ſervant. And he ſaid, that as the 
fraud in the maſter was general, and his direction for the ſale thereof, 


ſo he ſhall be anſwerable for the damages which an cular 
hath thereby; and compared it to the caſe of 44 . 8. N 


of a nuiſance in a highway; and that what is done by the ſervant 
the maſter ſhall not avoid, appears 9. Hen. 6. pl. 5 3. and 11, Edu. p 
4. 6. Long Quinto, 5. Edw. 4. pl. 17. Dyer, 238. In this caſe f 
alſo the maſter's receipt of the money for the jewels, joined with his 1 
precedent command, ſhall charge himſelf; for an aſſent ſubſequent, WM ; 
without any precedent command, ſhall charge him as to his own ad. bi 
2. Hen. 7. pl. 17. 2. Hen. 4. pl. 18. And as to the objection, bl 

that there is ſuch a material variance betwixt the verdict and the 

declaration that it deſtroys the action, he ſaid, that where many cir. 
55 


Ante, 197. 


cumſtances are alledged to induce an action, and ſome parts of them 
are material, and ſome not, if ſo much be found by the verdict a 
will maintain the action, it is good enough : otherwiſe it is in an 
aſſumpſit, founded upon two conſiderations; if the jury find the one, 
and not the other, there the action falls, becauſe the aſſumpſt is 
founded upon the total conſideration, as 27. Hen. 8. pl. 24. 


SIR THoMas CovenTRY, Solicitor General, for the defendant 
vouched ſeveral caſes wherein the maſter is not charged for the 20 
of his ſervant : and as to the Book of 9. Hen. G. pl. 53. urge 
againſt him, he ſaid, that Fitz. M B. f. 94. is otherwiſe ; which is 
that if one ſell certain pipes of wine with warranty, and they are 
corrupt, an action upon the caſe lies, which implies that it lies not 
without warranty: and that may be reconciled; for as 11. Edu. 4 
pl. G. is, if a man ſell corrupt victuals, an action upon the caſe lis 
without warranty, becauſe it is prohibited by the law to fell cot. 
rupt victuals; but in the ſame caſe of wine, if it be ſmall wine, ant 
the party buy it for ſtrong wine, no ſuch action lies: and in thi 
caſe, although the defendant commanded his ſervant to ſell, Xr. 
it is not to be taken a fale in lawful manner, as 11. Edu. 4 
9. Hen. 6. pl. 51. and 13. Hen. 7. pl. 1 5. The plaintiff alſo in tus 
caſe hath not alledged any legal damage; for he ought to bet 
alledged, that he was arreſted and impriſoned according to the Jaw 
of Barbary ; but if the impriſonment were fortious, then he hn 


V7 
4 
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legal damage, as 26. Hen. 8. pl. 3. Alſo in an action upon SOUTHERN 

_ os | wh ought in the original to be mention made of all the ap | 
cauſes, as 38. Hen. 6. is: but here are three material variances be- Me 
wixt the declaration and the-verdict, fo as there cannot be any cauſe 
to maintain this action, &c. 1 NY 

DopERIDGE, Fuftice. If a goldſmith make plate wherein he If a goldſmith's 
ningles droſs, ſo that it is not according to the ſtandard, and ſend his ſervant ſell plate 
ſervant to a fair to ſell it, who ſells it for good plate according to the rms rug the 
kandard, an action upon the caſe lies againſt the maſter; to which tion ler agu 
MonTAGUE aſſented, becauſe it fails in the price in ſilver; but here the maſter. 
i fails only in the value, for jewels are ſold by their valuation. NoTE, L. Roll Rep. 5. 
This diverſity pretii et valoris. . | © 6 3 5 
| 2 Salk. 44. 3. Bac. Abr. 560. 


HouGHTON, Juſtice. If one command his ſervant to ſell an ill a nge 
horſe, and the ſervant ſell him for a good one, whereby the ſervant mn 
x arreſted and indamaged, yet the ſervant ſhall not have his remedy warranty of 
gainſt his maſter. | his ſervant, 


DopgRIDGE cited a caſe to be adjudged 33. Eliz. in the common Deeeitfully 
pleas : A clothier of Gloucgſterſpire fold very good cloth, fo that in uſing the mark 
[mdmn if they ſa any cloth of his mark, they would buy it without *f* trader isac- 


ſearching thereof; and another who made ill cloth put his mark upon x — 


it without his privity; and an action upon the caſe was brought by Vent. 356. 
bim who bought the cloth, for this deceit; and adjudged maintaina- 


MN, ble. 

he ; . 2 2 | 4 — | 

Tas Coun, in the principal caſe, inglined in their Opinions 5 
** mainſt the plaintiff, 88 55 "7 nt 
; 


Eaſter _ 


* 


Eaſter Term, 
16. Jac. 1. In the King's Bench. ; 
Sir Edward Montague, Kut. Chief Yuflice. 
Sir John Croke, Kr. | 


Sir John Doderidge, Kt. top be 
Sir Robert Houghton, Kt. 6 


Sir Henry Yelverton, Kut. Attorney General. 
Sir Thomas Coventry, Knt Solicitor General. 
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Cant. Wh.” Burwel againſt Wood. 
A breach of co» NOV ENANT. For that the defendant covenanted by inden- 
venant to pay ture, WHEREAS he had ſold to the defendant all his copyhold 


— — land land in Framingham, and if it all exceed the quantity of eight acres 
mall meaſure, (to be meaſured according to the proportion of ſixteen foot and a 
need not ſtate half to every pole), that he ſhould pay for every acre over and above 


the admeaſure the eight acres (ſo to be meaſured), according to the ſaid rate of four 


= zor. pounds for every acre ; and alledgeth in fact, that the copyhold land 
432. was twelve acres meaſured by the ſaid meaſurer ; and becauſe he had 
r. Roll. Ab. not paid ſixteen pounds for the ſaid four acres over and above the ſaid 
462 469 eight acres, he brought the ſaid action. | 4 1 


2. Com Dig. ' 
; The defendant pleaded that there was not twelve acres meaſured, 


46 
1 Dig 1 and iſſue being joined thereupon, it was found for the plain- 
It was moved in arreſt of judgment, that the breach was not well 
aſſigned, becauſe it is not well alledged that the lands were admea- 
ſured; for until meaſurement, the — above the eight acres 
cannot be known; and the defendant hath not broken the covenant, 
until he be required to pay, after the admeaſurement; which ought 
to be notified unto the (rang | 


Sed non allocatur; for the plaintiff might admeaſure it privately, 
and he need not tell the defendant when he admeaſures it; but he, 
taking upon him to demand ſo much, whereas in ret veritate it is but 

ſo much, which the defendant affirms, an action well lies: and here 
the iſſue being, that they contained ſo much to be\admeaſured, &c. 
and that being found, it was held by ALL THE CourT, that the de- 


claration was good enough. 


Carr 2. | | Hart's Caſe. 


nnn, ART being indicted in London for a reſeous made to a ſerjeant 
for a reſ-ous is of the mace, upon a plaint in London; upon not guilty, it 
good, without was found for the king, 2 a fine aſſeſſed of ten pounds, and 


ſaying vi et ar- 8 | 
mis, Ante, 354. 2. Bulſt. 208. 2. Lev. 221. Skin 426. 1. Keb. 652. Peere Wms. Strange, $34- 


2. Hawk. P. C. 344. 
| impriſonmen! 


\ 


N 
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ingriſonment without bail or mainpriſe, and to find ſureties for his Haxr's Caze. 
good behaviour: and a writ of error being brought, the error affign= 
dd was, Becauſe it was not vi et armis.—Sed non allocatur; for al- 
though it were error at the common law, yet it is made good by the 
ſtatute of 37. Hen. 8. C. 8. | kt» | 7 | wo | 

SECONDLY, Becauſe it is not alledged that he made the arreſt by An indiament 
virtue of a warrant, and then he had not any authority. But becauſe —— 
ne indictment was, that by virtue of a plaint before ſuch a- ſheriff, of a paint is 
naming him, &c. he was la v fully taken or arreſted, it is to be in- good 9 
tended that he had a good warrant; and therefore was well enough. — Ante, 34. 
Whereupon the judgment was affirmed, ö 3 : = IP 94- 

| Stra. 1246. ' 2. Lev 221, 3. Bac. Ab. 102. 4. Bac. Ab 401. x, Burr. 406. 


Dent again/# Parſons. | Care 3. 


EPLEVIN. The defendart avows for thirty-ſix pounds rent in replevin for 
for a year and a half, being tw:nty-four pounds by the year. rent on pleas of 
The plaintiff pleads payment of twelve pounds; and another iſſue . 288 
vas brought for the twenty-four pounds. And for the firſt iſſue it, erdict on tho 
was found for the plaintiff, and . and coſts taxed by ie 3 firſt for the + 
but it was found againſt the plaintiff for the ſecond iſſue: and now plaintiff, and 
moved, that the jury's finding of coſts and charges. for the plaintiff is nk; wo | 
void; for when part is found for the avowant, he ſhall have re- 
turn, and damages and coſts; and the return ſhall be for the de- 2. Roll. Rep. 
fendant, where any part is found for him. Wherefore it was adjudg- s 7 4 
ed accordingljʒ. K , e ee 
2. Com. Dig. 543. 2. Rd. Ray 788. Sayer's Damages, 78. Cowp 588. 
See 7. Hen. 8. c. 4. and 21 Hen. 8 c. 19, | 5 


- Marſhal and his Wife again Doyle. Care 4, 
RESPASS by huſband and wife, for breaking of the cloſe of the a 2 
huſband ad 3 eorum : and for this cauſe, after verdict, law rye ] 

it was moved, that the declaration was not good, nor aided by the Ante, 355. 
ſaute —And it was ſo adjudged. © - 8 
2. Keb. 387. Cro. Car. 555. 5. Com. Dig. 124. 3. Term Rep 627. 


Barmund's Caſe. | Cas 5, | 


CTION UPON THE CASE for ſaying, © that he had two ;..,; 
« baſtards, and ſhould have kept — by reaſon of which — 
words diſcord aroſe betwixt him and his wife, and they were likely to be laid as ſpecial 
e been divorced. After verdict, it was moved in arreſt of judg- R Ah 

ment, that theſe words were not actionable, becauſe he doth not 2. Roll. Reg. 24. 5 
ſhew any temporal loſs; as loſs of marriage, or the like: but this Pop. 140. 
imagination to be divorced is not to any purpoſe, for it is buta cauſe- Godb. 273. 

fear —ALL THE COURT were of that opinion; and therefore it — Car. 323. 


mu adjudgetl for the deſendant. 24 1.Com.Dig.1gg. 


Furnis 
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cn s. Purnis againſt Leiceſter. * 
CES RP Re CTION ON THE CASE. - The declaration ſtated, 
K = che defendant falſs et deceptive ſold to him ſuch a Gay —.— 


the goods to be dred and twenty ſheep, affirming that they were his own ſheep, bi 

_ knowing vera they 9 the ſheep of J. S. The: defendant pleaded not * 
em to be a * guil 

franger's, an ty; and it was found againſt him. 

action lie: for [It was now moved in arreſt of 22 that the action lay not, 
CD becauſe he doth not ſhew that the defendant had committed any of- 
goods are not fence in affirming them to be his; and he doth not ſhew that he had 
reclaimed. any e, or that J. S. had retaken them, or ſued him for them, 

Dunk. yo: r 

ö 2 Sed non allacatur : for the ſale of goods which were not his 
oY but affirming them to be his goods, knowing them tobe a — 
3. Mod. 251. is the offence and cauſe of the action; and if he ſhould tarry until the 
Cro. Fun, 44- goods were taken from him again, it might peradventure be miſ- 
L. Roll Ab. 96. Chievous to him, and he ſhould be without remedy. Wherefore, ab- 
1. Roll. Rep. ſente MONTAGUE, it was adjudged for the plaintiff. Jide g. Her, 
276. 7. pl. 21. b. | 


Moor, 126. h , oe 
Yelv. 20. 40. 1 Roll. Ab. 91. Sid. 146. 1. Lev. 102. 1. Bac. Ab. 49, So. 1. Com. Dig 166. 


Ld. Raym 593. 3. Ter. Rep. B. R. ST- 


Cant 7. Kirkman againſt Thompſon. 


Aconveyanceof JP JECTMENT. Upona ſpecial verdict the caſe was, That one 
Yo — fr Sr Richard Greycroſt was ſeiſed in fee of the land in queſtion, and 


ceſtor to a hu. by indenture covenanted with Richard Boles, as well in conſideration 
band and wife, Of two hundred pounds paid by the ſaid Richard Boles, as in conſider- 
is within the ation of a marriage betwixt Leonard his ſon and Arn the daughter of 
protection of the ſaid Richard Boles to convey the land & to the uſe of the ſaid 
— pſt 9 « Leonard and Ann, and the heirs of the body of the ſaid An 
— te to be engendered, and to his right heirs.” The marriage _ 
be blended in fect. The father dies before the aſſurance. ' Leonard, in performaſſce 
the confidera= of his father's covenant, makes the aſſurance accordingly. After- 
— 624. Wards they have iſſue Richard the leſſor; and afterwards eonard en- 
ox; ao feoffed one M vodroſſ Leonard and his wife levied a fine to the ſaid 
ogg + 4. Widroff, under whom the defendant claims. Richard Greycreft en. 
Cro. Car. 244. ters as for a forfeiture by the ſtatute of 11. Hen. 7. c. 20. The 


? 
| wy 147, 148. queſtion was, Whether this entry was lawful or not? 
nd. 40. 


| 2 Vern, 4899. FIRST, This being a conveyance was well made for ere for the 
| Cro. Eliz. 12. father of the wife as for a marriage, not being found expreſsly to be 
zi on Recor. a jointure, Whether it ſhall be faid to be a jointure within the ſtatute 
| CruiſeonRecov, Of 11. Hen. 7. c. 20. ?—And 1T WAS RESOLVED that it ſhould; 
| 160, for the conveyance being by the huſband or his anceſtor in conſiders 
| tion of. marriage, although it be conjoined with a conſideration of 
money, is within the ſtatute ; and it ſhall be expounded as a jounture 


within the letter and intention of the ſaid ſtatute. | 


— — — 


SeCONDLY, 


i 
| 
| 
' 
[ 
| 


1 vo * 


LY, 


lt was moved, that the finding of the demand made by one is not 1. Ter. Rep. 2368. 
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- $6cONDLY, It was moved, Whether this were an eſtate-tail in A gift to hat- 
me wife only, or in the huſband and wife ? for if it be an eſtate- tail ary Nx. wiſh, 
in the huſband as well as in the wife, then it is clearly ae aliena- the body of the 


tion out of the ſtatute —And IT was HELD an eſtate- tail in the wife, wife, conveys 
ind but an eſtate for life only in the huſband. 333 


band, and an eſtate in ſpecial tail to the wife. Litt. Seck. 26, 27. Telv. 131. Co. Lit. 26. Lane, 1% 
Hob. $4. 3 Com. Dig 220. 73%. a x 


TaiRDLY, (which was the principal queſtion) this being a join- A fine levied by 
ture within the ſtatute, Whether the alienation by the wife with her e; and 
5:4 huſband who limited it, be a forfeiture within the ſtatute ? For it 2 
was moved, that this flatute intended to provide for the iſſues of ſuch is not within the 
wives who are inheritable to the ſaid intail, and it is as an advance- 11. Hen. 7.c. 26. - 
ment ſettled by the anceſtor of the huſband ; and therefore, although Co. Lit. 36s. b. 
the firſt huſband who made the limitation joined in the aſſurance, he 3. Co. 50. 60. 
having but an eſtate for life, it ſhall be a forfeiture in the wife. But ! _ 463- 
it was reſolved by ALL THE COURT, that it was not any forfeiture jones, 60. 
within the words nor within the intent of the ſtatute. FIRST, not 3. Com. Dig. 73. 
within the words; for the words are, If any woman being ſole, or Sec 2. Bac, ab. 
with an after taken huſband, &c.” And here ihe was not ſole; and {Do _ | 
this huſband who * it, is he who was married to the wife ber- 
fore the conveyance. But DoD RERI˖DoOE, Fuftice, aid, if that con- 
veyance had been a conveyance by the father to the wife before mar- 
riage, and afterward ſhe had taken the fon to huſband, it would per- 
adventure have been a more difficult queſtion.—SEeconDLy, It was 
held to be out of the intent of the ſtatute, becauſe the huſband who 
made the aſſurance joined with the wife in the alienation ; and this 
ſtatute, being in 2 of the common law, is to be taken ſtrictly: 
and the ſtatute did not intend but to provide that diſinheriſon ſhall not 
de to the heirs of the huſband contrary to his intent; but here this 
deing with his intent may well ſtand with the ſtatute, and is not any 
alienation againſt the purview thereof. Wherefore it was adjudged 


tor the defendant. 
Uingen again/ Payn. . Carr's. 
5 upon an obligation of four hundred pounds, conditioned If a plaintif 
for the performance of covenants in a leaſe. | —_— NY 
Thedefendant pleads performance generally, dition, that he 
The plaintiff ſhews, that the leſſor, by deed enrolled within the boy net ogg 


ix months, bargained and ſold the reverſion to J. &. and 7. D. by ws, and the 

and there being a covenant in the leaſe, that the leſſee at Michuel- jury find that it 

mas (being the end of the Term), or after upon requeſt, ſhould wasbyon-only, 
deliver the poſſeſſion to the leflor, his heirs or aſſigns, he en ——— ; 
for breach, that J. $8. and 7. B. the next day after Michaelmas, — 63. 380. 
came to the houſe, and required of the defendant the delivery of 407 | 
policffion, and he had not delivered the poſſeſſion. Iſſue being 2 Roll. Abr. 

uten upon this requeſt, the jury found, that the ſaid J. S. only AY | 

cane and required the poſſeſnon, and he did not deliver it, &C. Dougl 665.666, 


warranted 


\ / 
I — % 


476 | Eaſter Term, 16. Jac; 1. In B. R. 


Hinenzx warranted by this iſſue. —Sed non allocatur ; for they two having but 
= a one title, the demand by one of them is the demand of both, and the 
delivery of the poſſeſſion to one had been the delivery of both; where. 

| fore. it was a good demand, and the iſſue well — 


A grantee ſhall Szcoxpl v, It was moved that the breach aſſigned was not ſuffci. 
not take advan · ent; becauſe he doth not ſhew that the two bargainees gave notice to 
tage of a can the defendant that they had the reverſion by bargain and al and 
guten before he ithout notice the tenant is not bound to take cogni vi 

2 to take cognizance there; 
to the lefſee, nor can they take advantage of any condition for non-payment of the 
though he may rent, no more can they of this obligation to deliver poſſeffion.—$.z 
of s _— 6. on allocatur; for being the condition in a bond, it is at his peril to 
Ante, 108. 149: take notice, being obliged to deliver it to him or his aſſigns; and 
Co. Lit 215. this requeſt by the one is ſufficient. Wherefore it was adjudged for 


Moor, 876. RY. 1 
1. Bac. Ab. 539. the plaintiff. 
I. Bulſt. 154. Cowp. 126. 597. 1. Term Rep. 645. 


Carty, | | Turnman againſt Cooper. 
A grant to huſ- LN JECTMENT. Upon a ſpecial verdict the caſe was, That 2 
— ob = perſon by deed gave lands to huſband and wife, and to their 


VABENDUM to heirs, habendum to them and the heirs of their bodies, remainder to 
them and the them, and the ſurvivor of them for his life, to hold of the chief lord; 


_ of _—_ with a warranty to them and their heirs. i 
le 1 re- . . . 
n queſtion was, Whether this were an eſtate-tail and a fee ex- 


for life, conveys pectant, or only an eſtate-tail? for the donees are dead without 
an eftate-tail iſſue, and the plaintiff claims under the heir of the donor, and defen- 


—— _m dant claims by the deviſe of the ſurviving donee. 


Co. Lit. 21. After argument it was adjudged, that it was an eſtate- tail with a 
S. C. 2. Roll. fee expectant. For firſt, it is given in fee, and the habendum, al- 

| _ 19-23- though it limit an eſtate-tail, doth not limit the eſtate to any other, 
Perkins, * ſo the fee remains as at the firſt it was limited; and this enforced by 
2. Bl. Com 298. the tenure limited to the lord paramount, which cannot be if it were 
an eſtate- tail: alſo the warranty being to the donees and their heirs, 

ſhews the intent to be, that they ſhould have a fee; and then the of- 

fice of 4 es is to expound, that all the words of a deed ſhould 

de effectual, if it might be; and by this conſtruction all the parts of 

the deed ſhould ſtand together: wherefore it was adjudged for the de- 

fendant. And they held, that there was a difference when the li- 

mitation is in one and the ſame ſentence, as a gift to one and his 

heirs, ft hæredem de carne ſua habuerit, as 37. Aff. pl. 15. is; ora 

gift to ane and his heirs, ſi haredem de corpore ſus habuerit, is an 

eſtate-tail only, becauſe it is one and the fame ſentence. But hen 

the limitation is firſt abſolute, and after the limitation in the HABEN- 

a DUM is to her and the heirs of his body, and doth not limit the eſtate 

(% i 21, Over to any other, that ſtands well with the firſt, and both ſhall F 
Hen. 6. pl.. ſtand (a). Wherefore it was adjudged for the defendant. 


45. Edw. 3. pl. 
20. Perkins, 35. 


Travers 


3% „ Wea he and 


] 


f 
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Travers againſt Gerrard Malyns. +455 eee 
A \ \ 


\EBT for ds upon a leaſe for years. The defendant A variance be- 

pb Ant pence of protection dated 5. Fac. 1. reciting, eee 
Whereas he was indebted to the king in two hundred pounds, the in che chrittian 
king, for the more ſpeedy payment of his debt, received the ſaid Gar- name of Garret 
rt Malyns into his protection, and that none ſhould meddle with his rx 3 N 
perſon or goods, nor ſue nor implead him in any court for any debt or Ny dog . 
reſpaſs, until the king were ſatisfied (4); and ſo demanded judg- 4 Roll. — 
ment if he ſhould be enforced to anſwer : and it was thereupon de- galk. 264. 


a . | | 2. Hawk. P. C. 
murred: 8 


r. Becauſe Gerrard Malyns is impleaded, and this protection 
is _ yt Malyns, and fo ws ——— it „ * 1 
that they are one and the ſame perſon, and cited ſome authors and au- 
thority to that purpoſe. es | 
SECONDLY, It was alledged that by the ſtatute 25. Edi. 3. c. 19. A writofpro- 
theſe proteCtions are expreſly that none ſhall be delayed upon them, wition oh cofy 
but the party ſhall anſwer and go to judgment, but execution ſhall ber, - — 
ſtay, | BY —_—_— 
0 Count here for this cauſe held, that this protection is not Ante, 425. 


(a) The exerciſe of this r pe William the third, in 1692, to Lord Cutts, Co. Lit. 131. b. 
bas long fallen into diſuſe. The laſt pro- to protect him from beingoutlawed by his Finch, 454- 
tection that was grauted was by king taylor. 3. Lev. 332. 3. Bl. Com. 289. 


Thomas Harrington againſt Sir William Garraway. Ca 12, 
Vide Ante, Page 424. | 


EBT upon a leafe for years made by Sir Fohn Harrington to in debt for rect 
the defendant; and that afterwards he was bound to the plain- uon a leaſe 


tiff in a ſtatute of one thouſand pounds; and that this reveriion and 3 
rent were delivered in extent; wherefore he took it by the extent, ii che defendant 


unde actio accrevit. plead that the 


The defendant pleaded a former ſtatute to Sir William Cockeyn of . * nr 


tuo thouſand pounds, and that this reverſion and rent were extended ent on a prior 
upon that ſtatute. | ſtatute, the 


The plaintiff replies, that Sir William 1 N after the ſtatute cor ge eo. BY 


ESE reply, that the 
made to him, and the ſtatute made to the plaintiff, had taken a leaſe firſt conuſee had 


for years of the reverſion, ſo he had ſuſpended his ſtatute. There- taken a leaſe of 
upon iſſue being taken, that Si John Harrington demiſed to him this the reverſion ; 


; | 2 „ d ſhal 
lud, it was found for the plaintiff, guid dimiſit. — . 


Nov now moved in arreſt of 22 that this is no cauſe 9%. 


to give the extent to the plaintiff, nor caa he avoid the extent of - 2 


dir William Cickeyn ; but upon this matter, if there ſhould be 1. Rol Ab, 3056. 
cauſe to avoid the extent, he ought to have brought an audit que- 2. Vent. 327, 
rela to avoid it, and not otherwiſe : for that he is in by matter 328 


record, as 17. Af. ph 45. Egww. 3. and other Books, that a 7% 34 
5 ſtatute, x 


478 Faſter Term, 16. Jac. 1. In B. R. 


. — being of record, cannot be avoided but by matter of re. 
AWAY. Sed non allocatur; for when the plaintiff had once lawfully extend. 
 _ ed, and the land was delivered to him in extent, he may avoid, in 
this action by plea, the extent upon the former ſtatute, and ſhall not 
be put to an audita querela ; for the ſecond extent never was lawful, 
but was ſuſpended by taking the leaſe ; and then the plaintiff, having 
well extended, may well maintain this action. Wherefore it was 
adjudged for the plaintiff (a). „ | 


(a) In Eafter Term, 18, "NY T. this no further opinion was given 
judgment was reverſed on a writ of error, point of law. Poſt. 569, . 
for a fault in the pleadings, and therefore =o | 


_—_— Hunt again? Dowman. 
Trinity Term, 15. Fac. 1. Rell . 


A reverfioner in CTION ON THE CASE. Whereas the defendant being 
9 — — leſſee for years, the reverſion in fee to the plaintiff (and ſhews 
toinſpet — how), the plaintiff coming to the houſe to ſee if any waſte was com- 
and if the leſſee mitted therein, or any defect in the reparations, that the defendant 
prevent the in- diſturbed him, and would not ſuffer him to enter and view the waſte, 


„ wk by reaſon whereof he is without remedy to puniſh the fame. 


eaſe will li: Aﬀer verdict for the plaintiff upon not guilty pleaded, it was mor- 
the ed in arreſt of judgment, that this action lay not, | 


IS Fixs r, Becauſe it is not ſhewn that waſte was done, ſo as it might 
appear to the Court that there was cauſe of action of waſte. 


5 oO 8 _—» a a aac. 3 


| WI 

— pL SEconDLY, That it was never ſeen before this preſent that ſuch he 
3. Bl Com. 123. an action had been brought, and therefore it is not allowable. to 
But ALL THE Cob held, that the action was maintainable: for o 

to the firſt objection, the law will not preſume that he can come to a 5 

preciſe ana: —— what waſte is done without a view, and therefore . 

{hall not be bound in this action to aſſign or to ſhew it in any particu- * 

lar. And they all held, that this action well lay; for otherwiſe none ve 

, might ever have an action of waſte, if he might not ſhew in wiat 75 
place the waſte is, to aſſign the waſte in ſpecie: and as the law gives 

to the leſſor, or to him who hath the reverſion, e e enter, to 7 

ſee if there be waſte, to the intent he might have his action, if there re: 

werecauſe; ſo if he be diſturbed in his entrance and view (which is * q 

the ſole means to have remedy), the law will not leave him without 4 . 

remedy to puniſh that wrong, and therefore gives him this action.— Ix þ 

Wherefore it was adjudged for the plaintiff, : | 1 16 


Pol ut 


4 
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Pollard again/? Blight. 7: ie 13. 


RROR of a judgment in the common pleas, in treſpaſs of aſſault Upon dimi- 
and battery in London, where the defendant pleaded de ſon aſſault _ alledged, 
dune; and it was found againſt him, and damages aſſeſſed to 213]. es 4 
6s. $d.; and judgment given for the plaintiff, bse county, and 
Error thereof was brought: and the error aſſigned was, W 
whereas Middleſex and the city of Londen are ſeveral counties, and the variance is- 
wry original writ ought to be directed to the ſheriff of the county it falt ust b. 
where the cauſe of the action ariſeth ; et guælibet actio et narratio fun- taken as % Fg 
data ſuper tali brevi lacari debuit in eodem comitatu in quem breve origi- ginal in the ſame 
nal: emanavit ; and whereas the treſpaſs whereof tulit breve ſuum tran cauſe, and fo 
greſſonis, per idem breve ſupponitur fuiſſe apud LonDON. notwith- _ wy peg 
ſanding the writ was directed to the ſheriff of Middleſex, and not- but as 2 
withſtanding it appears by the record, that upon the defendant's ap- rig, and ſo 
ein the ſaid court of common pleas, at the ſuit of the plaintiff . net 
in the plea aforeſaid, the plaintift declared againſt him in the plea —— 1 
ioreſaid, and brought his action in London, and complained ofa treſ- Ante, 108. 18 . 
paſs in London, prout appears by the record, notwithſtanding the writ Polt. 655. 675. 
original proſecuted in placit. ſuper quo narratio fundata fruit direct. ivit | | 
viccconit, Mapp. abſque aligus alio brevi originali ad narrationem illam pam, 394 a8, 
warrantizandum, et fic attio et narratio prædict. verſus defend. impe- Cro. Car. 281. 
tratur in alio comitatu, ubi breve originale emanavit : and ſo there is 2327 
manifeſt variance betwixt the writ and the declaration; and the de- = Eliz. 204. 
claration is vitious, and the judgment thereupon is erroneous. And Hobart, 251 
he further ſaid, that the ſaid writ was returnable and returned in 7i- 3. Mod. 136. 
ty Term, 13. Fac. 1. and continued zue Term. Mich. which 14. Ray. 4. 
writ and continuance upon them were never certified; wherefore 124 . 
he prayed a writ to LoR D HoBArT to certify the continuances, and 8. Mod 243 
to THOMAS SPENCER cis brevium to certify the writ, which was 10 Mod. 19. 
in this manner: „ Vic. Mida. ſalutem, c. Si Henricvs Pol.- 418. 368. 
* LARD fecerit te ſecurum, c. tunc pone, Ac. WILLIELM. BLIGHT) g. n e 
12 0 , 4 TI tzg. 96. 
quod fit coram Fuſtitiar. quare vi et armis apud LONDON. in ipſum garnes, 331. 
« HENRICUM inſultum fecit, &c.“ and upon return in Hilary Term, 347. 351, ; 
that the plaintiff obtulit ſe, Ic. the defendant appeared; and upon the St. 231 316. 
capras returnable Quind. Trinitat. and after an alias capias returnable 252.889. 392. 
024. Mich. ay Dougl. 114.135. 
- Rep. 
| 742. 
The defendant thereupon prayed a ſcire facias ad audiendum erro- 
n; and upon this the defendant in the writ of error pleaded, in nullo 
gt erratum and thereupon being moved in court, it was ſaid, that 
mus writ in Middliſex is no writ th warrant the declaration in London; 
ini then after verdict the want of an original is helped by the ſtatute 


* 


18. E.ix. c. 4. 

(St rar Covxr held it was error; for true it js, that where 

we is no original, it is holpen by the ftatute, but a vitious ori- 

guual is not helped. And it being here ſhewn and aſſigned for 

error, that this was the original in this plea, and this original is 

certified as an 9 upon this plea, which is vitious, and doth 

* warrant the declaration, it being variant from it; wher fore 

r this cauſe the judgment was reveried: for the Court is cer:ificd 
| "4. 


480 _ _  » Eaſter Term, 16. Jac. 1. In B. R. 
| Porrany that this is the writ in this plea betwixt the ſame parties; and the 
Court will not intend another writ, or that- it was without writ. 


By 5. Geo. 1. c 13. after verdi& no any writ from the declaration 
judgment ſhall be ſtayed or reverſed in proceedings. 76 . 
any court of record for any variance in | 


ag2 
Dior. 


cas 14. The King and Parker againſt Webb. | 


To an informa- INFORMATION by. Parker for the king and himſelf againſt di: 
tion qui cam on | Jabn Mebb and his lady, on the ſtatute of 23. Eliz. c. 1. l. 11,6 
the 23. is. that the wife, being of the age of ſixteen years, did not repair to any 
| 2 4 ry church or chapel to hear divine ſervice at any time within eleven 
— — months laſt paſt : wherefore he demanded two hundred and twenty 
40-1. Elis. c. 2. pounds, and prayed to have the third part thereof for himſelf, accord- 
eutrefois convict ing tothe ſtatute. - „ 
on the ſtatute The defendant pleaded, that this information being upon the ſtatute 
29. Elia. c 6. ; of 23. Eliz. c. 1. ſ. 11. another ſtatute was made, 29. Eliz. c. 6, 
* . whereby it was enacted, « That every offender in not repairing to di- 
gout nas op cc vine ſervice, who hereafter ſhall be thereof once convicted, ſhall 
conviction ofa © in ſuch of the Terms of Eafter or Michaelmas as ſhall be next after 
eine covert for (c ſuch conviction, pay into the receipt of the exchequer after the 
this offence, the c rate of twenty pounds for every month which ſhall be contained in 


knds and leaſes 4c the indictment on which ſuch conviRtion ſhall be had; and if default 
band has inher ( of payment be made, that the queen ſhall take, . ſeize, and enjoy al 
right may be « the goods, and two parts of the lands and leaſes of ſuch offender!” 
— hg AND IT WAS THEREBY FURTHER ENACTED, © That upon the 
— But g. « inditment of ſuch an offender, a proclamation ſhall be made at 
If che conviction © the ſame aſſiſe wherein the faid indictment ſhall be taken, whereby 
of a feme cover? «© ſhall be commanded, that the body of ſuch offender ſhall be ren- 
eee 3 cc dered to the ſheriff of the ſame county before the next aſſiſe or 
pleaded to an gaol-delivery; and if at the next aſſiſe or gaol- delivery the fame 
information ( offender fo proclaimed ſhall not make his appearance of record, 
— and that then upon ſuch a default recorded, the fame. ſhall be as ſuff. 
nag —_—_ 4. © cient a conviction as if it had been tried by verdict.” And they 
K. 3 5: ſhew, that the wife was convicted upon ſuch a proclamation, and 
Bridg. 122. demand judgment, if the informer ought to maintain this action. 
ries arg P.C. Mr. ArroxNEY GENERAL thereupon demurre. A 
T. Bac. Ab. 294. The ſole point was, Whether a feme covert, being convicted by BBW |. 
the indictment at the king's ſuit, be liable to the ſuit of an informer * 
upon the ſtatute of 23. Eliz. c. 1. ſ. 11. after the year that ſhe wa IF 
convicted? | it d 
Finsr, The 23. Eliz. c. 1. ſ. 11. whereby it is enacted, That BW wa 
& every one who is abſent for a month ſhall forfeit twen pounds at b 
for the month, being inde legitim? convictus, to be d in any 


« court of record within a year after.“ an 
| SeconpLy, The 29. Eliz. c. 6. which provides further, © Thu le 
4 if a man be once indicted for recuſancy, this indictment ſhall i EW 
good for the forfeiture, and that the offender ſhall forfeit by teh uti 


month untilſuch time as he conform himſelf, &c.“ 
| + THisDLY 


LY 
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LY, Upon the 35. Elia. c. 1. 10. which ordains, © That The Kane and 
6 2 — be TE by the queen by debt, &c.;” F — 3 
whereas before there was not any remedy for the queen to recover Wenz. 
he entire but by indictment. This ſtatute of 35. Eliz. c. 1. ſ. 10. | | 
goth not repeal the former acts, being in the affirmative : in proof 2. Co. 62,2. 
whereof was cited Dyer, 19. A leſſee for years ought to take hedge- Cro. Car 172. 
bote by aſſignment, yet he may take it without aſſignment; for the : 5 Co. 62 b. 
irmative doth nat take away the power which the law gives him; 20h. — 
o upon the ſtatute Gregory's Caſe, 6. Cv. 19. & 20. And upon theſe 5. Co. As. 
fxtutes of recuſancy the remedies are cumulative, and not privative z _ 
i by the ſtatute of IV:/tmin/ter the Second, c. 20. of elegit, the king 
may take his execution after the ſtatute; he may ſue by exchequer- 
proceſs if he pleaſe, for he is within the ſtatute, for his benefit, but 
not for his 1 Vide 6. Co. 45. and 11. Co, 66, And 
whereas it hath been objected, that the king by this ſuit by the in- 
farmer will be a loſer, becauſe now he is to have but the third part, 
whereas before he was to have all, after-the huſband's death; it was 
thereto anſwered, that the law reſpects a preſent benefit more than a 
future poſſibility. 5. G. 25. And to prove the king's prerogative 
in ſuch caſes, were cited 18. Edw. 3. © Scire Facias, 10. if the“! Co. 66. a. 
king bring an action, and the party die, his writ will not abate; and 
yp. Hen, 5. pl. 2. 12. Hen. 7. pl. 12. 11. Hen. 7. pl. 1. and 7. 
Lu. b. Bro. New Caſes, pl. 435 if an information be exhibitedg,,q 64. 
inthe exchequer by a common perſon for the king, and the defendant 4. Com. Dig. 
pleadin bar, and traverſe the information; the king may traverſe the 463. 
matter of the bar, if he pleaſe, and is not bound to maintain the mat- 
ter contained in the ABSQUE HOC, &c. | 


But on the contrary ſide it was ſhewn by GeorGE CRoKeE, that 
by the 35. Eliz. c. I. ſ. 10. there is not any new penalty given, 
but a remedy only for the ancient, et nemo debet bis puniri pro uno 
wits; and if the huſband ſhould be new charged, and the king 
cer the death of the huſband ſhould ſeize the goods and lands, 
ſhe had not any remedy, for ſhe cannot have an. audita querela 
zainſt the king, And in Green v. Edwards (a), where an infor- 
mation was brought for the cutting down of two thouſand trees, 
the defendant pleaded, that at another time one J. S. had brought 
an information for the fame matter; and it was demurred there- 
won, and adjudged againſt the king: the reaſon there given was, 
becauſe an audita querela lies not againſt the king. And he agreed 
toall the caſes before cited touching the king's prerogative ; but 
it doth not extend to charge a man twice for one offence, for that 
would be injuſtice : and he ſaid, that when the party is convicted 
x the king's ſuit, it is ſo appropriated to the king as no other may 
meadle therewith z and to that purpoſe he vouched Foſter's. Caſe (b), 
and Harris's Caſe (c), where an information was exhibited - upon 
Thu e ſtatute of 5. Edv. 6. c. 7. for buying of wools : and afterwards 
de #other informed againſt the fame party, to have the ſpeedier exe- 
e on for the king; and adjudged that he could not. In the 
4 Jac. 1. one Ormſdich informed againſt a papiſt after conviRion z 
d adjudged that it lay not, -RUT NOTE, that was not in caſe 
por covert. In Trinity Term, I4 Fac. I, in C. B. Roll 2582, 

reele's Caſe, and Trinity Term, 14. Fac. 1. Roll 2390. in C. B. accord. 

(«) Cro, Fliz, 326, (6) 11. Co. 64, (e) Cro. Elis. 266. 


CRO, JAC, | op And 
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A feme covert And whereas it hath been objected, that ſhe being a feme covert i 
may be con- not to be charged; he thereto anſwered, that the huſband is x 
victed alone of . > not charp. 
© recuſancy, ed but in reſpect of his wife; and therefore the perſon of the wife he. 
ing diſcharged, ſhall diſcharge the huſband alſo. And Charm v 

Hob. 2 Wor fley (a) was cited, where huſband and wife ſeiſed of land in right 
Age, of his wife (whereof the huſband was intitled to be tenant by the 
Salk. 384. * Courteſy, levied a fine :1ereof, the wife being within age; and, upon 
Stra. 1121. error brought, adjudged that it ſhould be reverſed fur both, and that 

the huſband ſhould re-have it, ſo that the fine was utterly avoided, 


Lands of a ne Alfo, in caſe where the wife is convicted of recuſancy, it is uſu 
covert ſeized for to ſeize the lands and leaſes which her huſband hath in * right b 
recuſancy. ut dy 
9. Co 75. exchequer-proceſs ; and therefore lately in the exchequer, the wife o 
1. Sid. 20. one Wood being convicted, there was ſeizure made of the lands and 


ttenements, and alſo of her leaſes, &c. 
MonTAGUE, Chief Fuftice, agreed, that if ſhe had been a fin- 
fole it had been a good bar. But in this caſe he inclined againſt the 
defendant. Et adjournatur (b). | 


(a) Cro. Eliz. 129. f (5) Vide Poſt. 529. 
Cask 15, Sir Francis Forteſcue againſt Markham. 
| | Rufter Term, 12. Fac. 1. Roll 347. 
or > PSY RROR of a judgment given in an aſſumpſit. The error aſſigned 
„ eee was, that he, the now plaintiff, at the time of the ſaid Meri 
n ham bringing his action againſt him, was, and yet is 4 #night of the 


Ante, 125. Bath, and in which caſe the then plaintiff ought to have brought his 
1. Roll Rep.50. bill againſt him by the name of FRANCIS FORTESCUE, night of thi 
1 Roll Ab 896 Bath, and not by the name of knight and baronet: but foraſmuch as 


_ Car. 104 he hath appeared to that name, and pleaded thereto, he hath con- 
371. cluded himſelf; and fo the judgment was affirmed by ſeven Juſtices at 


i. Ter. Rep. 240. Serjeants- Inn in Fleet-ſtreet. 


Cat 16. Mingay againſt Hammond. 


A barriſter who NNUITY, pro confilio impendendb, brought by Mingay, a bencher 
accepts a re- of the Inner Temple, againſt Hammond, and demands ſix pounds, 


— — being the arrears for three years. | 
- ſel, but not to The defendant pleaded in bar, that he had divers injuries offered 
ſign the plead- him, &c. for which he intended to exhibit a bill in the 1 
T's auſe and that a bill was drawn accordingly, which he brought to {ngay 
4.1. Edw.3.p1.6. and entreated him to put his hand to it, and he refuſed ; whereupon 
8. Hen. 6. pl. 24. he ceaſed his annuity, ſuppoſing that by this denial the annuity 35 


16 Edu 3 pl.22 determined. 


21 Edw..pl.7. ; | FEM 
32 Edu. Foy 30. Upon this plea the plaintiff demurs. | 


ee Tak wHOLE Cour was of opinion, without argument, that it 
—— an ill plea, becauſe a counſellor (who hath ſuch a fee) 15 ft 
3 Bl. Com. 164, bound to put his hand to every bill, but only to give counſel ; and 
day was given to ſhew cauſe why judgment ſhould not be given for thc 


plaintiff. Led 
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4 Lord Chandois? Caſe. © Cazz 17. 


WO menriding over the river Trent were drowned by the vio- Deodand 
lence of the water: and it was moved, for the king, that their 2 Roll. Rep. a3. 


horſzs ſhould be deodands; but denied per totam Curiam. | 2 . C. 


Poph. 136. 5. Com. Dig. 662. Salk. 220, 6. Mod. 187. er. 


- 


—_ * * 


t 


t | Hurford again/? Pile. e 18. 
Michaelmas Term, 13. Fac. 1. Roll 543. | | 

1 SSUMPSIT. Whereas J. S. being in execution for forty A defendant 

J unds, the defendant ſaid, © Deliver J. S. out of execution, _ — tos 
« and what it coſt you I will repay;” wherefore J. S. was diſcharg- e that 

: ca by the plaintiff, The defendant for plea faith; that after the I be. 
fangt, and before the plaintiff had done any thing in that buſineſs, Poſt. 620. 

Ne he 4 him to meddle therein, and that he would not ſtand to his 1 Roll. Ab 32. 

le promiſe. The plaintiff demurred ; and it was adjudged for the plain- ny * 384. 
tf, | | I. Sid 17. 

2 Sid. 78. 


HouGHTON, Fuftice, ſaid, that a man may diſcharge an aſſump 7 3. Lev. 237.234. 
made to himſelf, but he cannot diſcharge an ſumpſit made by himſelf: 1. Mod. 262. 
but, at another day, the defendant's counſel moved, that it was a 2. e 259. 
god plea, and that as long as nothing was done, it was but an exe- 1. Com. ig. 


; 1. Com. Dig. 
cutory promiſe, 151. 
* DoperiDGe. If I promiſe to J. S. that if he build an houſe upon 4: Bac. Ab 265 
"y my land before Michaclmus, I will pay him a hundred pounds, and I 
be countermand it before he hath done any thing concerning the houſe, it 
Nie isago00d countermand. | 5 
the HouGHTON ? contra; but he ſaid, that may be conſidered in da- 
as mages. Et adjournatur. . 
n. Afterwards, in Trixity Term, judgment was given for the plaintiff. 
2 | | 
The Biſhop of Carliſle's Caſe. | Cary 19. 


roy pt was prayed upon the 23. Hen. 8, c. 9. for that If abiſhop, har- 
the Biſhop of Carliſle having a commendatary within his dioceſe, ing a commen- 
we lielled for tithes in the court of the archbiſhop of York, and, hang- 22 _—, 
ing his ſuit, died, and the executors of the biſhop revived that ſor be 

ſuit. ; 


DoperuDGE, Fuſticc. The queſtion is, If a ſuit, being lawfully **ÞÞiſhop, and 
commenced in the archbiſhop's court, ſhall afterwards be prohibited ſuit, his 8 
6 illegal? and in this caſe, although the cauſe ceaſe, yet the ſuit tors may revive 
tz! continue; for, by the civil law, the death of the plaintiff or it 

Gfendant is not any abatement of the libel, but they have a reviver, g vg BY 

6 We a reſummons in * RAVISHMENT OF WARD;” and where a Rep. 20. 

court is once Jawfully poſſeſſed of a cauſe, and have juriſdiction, it 1 Vent. 133. 
would be hard to grant a, prohibition : alſo poſits, that they in the a Lev: 6. 
vchbiſhop's court have examined their witneffes, ſo as the cauſe is ? 5 11. 
cauſa concluſa, and they would not hear any more examinations, but co. Car. 97. 

vr ready to give ſentence, the intent of the ſtatute is not that ſuch a 4. Com. Dig. 
Wile ſhould be remanded, whereby the plaintiff ſhould loſe the coſts 496: : 
dis ſuit.— And the prohibition was denied per totam Curiam. Ny OR 


Ii2 Trinity | 


484 5 Trinity Term, | 
16 Jac. 1. In the King's Bench, 

Sir Edward Montague, Kut. Chief Juſtice. 

Sir John Croke, Knut. 

Sir John Doderidge, Ant. Fuſtiees, 

: Sir Robert Houghton, Nut. py 
Sir Henry Yelverton, Kut. Attorney General. 
Sir Thomas Coventry, Knut. Solicitor Genes 


* 
- 


8 Sir John Carew's Caſe. 

A certrarion M WRIT of certiorari was prayed to remove indictments taken 
on i ens in Hales of riots; and it was granted, there being divers 
for riot, and a precedents to that purpoſe, as the clerk of the crown informed 


. ſa. on a the court. | 
judgment in 


debt, go into DopxRIDGE, Fuftice, ſaid, that if debt be brought againſt one in 
Mali.. London, and the defendant afterwards removes and inhabits in 72 
f. Roll. Ab. 305. a capias ad ſatisfaciendum may be awarded againſt him into Mali as 
Cro, Car. 332. into any county palatine, and that the Regi/ter makes mention of 2 


1 Mod. 64-68. _,tiorari to remove a record taken at Calais. 
1 Vern.93-I46. x 


Salk. 146. 2. Mod. 136. 145. Vangh. 401. 414. 2. Saund. 193. 1 Lev. 291. Ray. 206, Bl. 
Com 78. S. vide ſt. 1. Ed. 6 c. 10 27 Hen. 8. c 26 and 34. Hen. 8. c. 26. Vaugh. 41) 
1. Wilſ.' 193. Cro. Car. 247. 2. Mod 137 140. Godb 214 2 Roll. Rep. 141. 2, Hawk, 
P. C. 407. Cowp. 755. Dougl. 213. 751. 2 Term Rep. 125. 3. Term Rep. 658. 


Cas E 2. | Iſon againſt Grey. 


PR SAN EBT. The defendant pleads outlawry in the plaintiff, The 
to à plea of out- plaintiff faith, « nul tiel record. The truth was, that at the 
lawry. time of the plea he was outlawed; but before the day aſſigned for 
- e er bringing in of the record, it was reverſed. THE Cour ordered a 

ver, 228. ;- 25 

8. Co. 142. b. . eſpondeas oufter. f 

Cro. Car. 556. 5. Co. 90. Moor, 73. Salk. 329. La. Ray. 1014. 


Cas 3. DI? Sir john Taſburgh again/? Day. 


| Trinity Term, 15. Fac. 1. Roll Suffolk. 

In an action for CTION ON THE CASE. Whereas he is, and for thele 
the ſlander of N two years laſt paſt was, a juſtice of peace in the county of Suf- 
— rebaff, and whereas upon the ſeventh of March, and long before, he was 
plaintiff was in ſeiſed in fee of the advowſon of Sandcroft, in the county of Suffolk, and 
actual trenty for intended to ſell it towards the payment of his debts ; that the defen- 
the! is 3 _ _ meer, e 22 ge, to en him 8 his religion 
5 and to cauſe him to be reputed as a papiſt, and unworthy the govern- 
— ment, and to ſlander his title to the advowſon, and to hinder his ale 
Ante, 388. thereof, and to cauſe him to incur the pains in the ſtatutes impoſed 
* Car. 140. upon N 5 3 7th 1 3 _ 
S- unication with divers perſons touching his title to the advowion 
N 2 + ind concerning his — in i ſpake of the plaintiff theſe 
Yclv. 9 1 ſcandalous words: „ True it is, that Sir John Taſburgh uns the 
1 Com, Dig. © true and undoubted patron of Sandcroft ; but now he hath loſt that 
175. „ patronage and preſentation, by being a ſimoniſt and a recuſant; 

« both which I will prove him to be:“ by reaſon of which words be 

was ſlandered in his good name, and hindered in the ſale of his advow- 


ſon, | 
ſon | The 


Cas. 


Sq SS. FL ÞB r= wn ey wy 
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The defendant pleaded not guilty ; and it was found for the plain- Sir J. Tas 
if, and damages aſſeſſed to one hundred pounds. * 


It was moved in arreſt of judgment, that this action lies not; for 
be doth not ſhew that he had any prejudice by the flandering of his 
ne; nor doth he ſhew, that there was any. communication to ſel] it 
to any, nor that any who intended to buy it, was thereby hindered in 
bis buying; and without ſome ſpecial cauſe ſhewn the action lies not: 
nd for the words touching his perſon, they are not actionable, for 
they do not touch him in his office of juſtice of the peace, nor is 
there any damage to him by the ſpeaking of which the common law + 


takes any cognizance. Ba 
Tas CourT were all of opinion that the action lay not, and there- 
fore it was adjudged for the defendant. | 


\ 


Hodges againſt Robert Marks ſen. and Robert Marks jun, Cas 4. 
Trinity Term, 13. Fac. 1. Roll Somerſet. | | 


CTION ON. THE CASE. Whereas WILLIAM PAWLY A theriff's of. 
enior and WILLIAM PAWLY junior were indebted to him by ficer, in making 
ſeveral bonds in thirty-five pounds, and to obtain this debt he pro- an arreſt on 
cured a latitat out of the king's bench, directed to the ſheriff of So- 1 proceſs, 
| eed not ſhew 
mrſzt toarreſt them; and ſhews the courſe of the court, that, upon his warrant 
zppearance, bail ſhall be put in: whereupon he declares, &c. and until the party 
that the ſheriff made a warrant to Philip Perry and others to arreſt ſubmit to the 
them, who by virtue thereof arreſted WILLIAM PAwLy Junior; Are, and ** 
5 hy . o ſee it. 
that the defendants reſcued him, whereby he eſcaped, and went to, , 
3 Roll. Abr. 
places unknown, ſo that he loft his ſuit, &c. 277. 


Thedefendants pleaded not guilty, and a ſpecial verdict found this x 1 


matter, viz, the debt due to the plaintiſf; the proſecuting of the /a- 1. Com. Dig. 
ttat for this cauſe; the making of the warrant thereupon to the ſhe- 204. : 
nfs, &c.z and further, they find that the ſaid //i//iam Pawly was alſo 3. Com. Dig. 
ndzoted to PHILIP PERRY ſenzor, and that he ſued a /atitat againſt ny" Rage WY 
hi, vn made alſo a warrant to the ſame bailiff to arreſt him at the 4 Se, 
lut of tue ſaid PHILIP PERRY et; that it was directed to him 4. Bac. Abr. 
uin et diviſim; that they were not known bailiffs; that upon 396. 6 

6. far. 12. Fac. 1. in the night about fix of the clock, they en- en 
trol into the houſe of Robert Marks ſenior, the door being open, and 

Wiiam Pawiy being there preſent, the ſaid PHILIP PERRY junior 

lad his hands on him, and then having both the warrants in his 

paket, ſaid unto him, © Here I do arreſt you by virtue ofa warrant 

mat I havez” but he did not ſhew him the warrant, nor had it in 

u hand, nor told him at whoſe ſuit he arreit:d him; and that Mil- 

lan Pawly did not demand to ſee the warrant, nor at wheſe ſuit he 

ws arreſted, and that the defendants reſcued him from the bailiffs, 

and he eſcaped : et i ſuper totam mate riam, c. 


And it was FIRST reſolved, that this arreſt without ſhewing the 
warrant, and without telling at whoſe ſuit, until the other de- 
manded, was legal and well enough, and that he need not ſhew 

the 


_ 2 
: 5 
| 
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the warrant, until the other obeyed, and demanded it. 2 Macka!. 
ID Ia ley's Caſe (a), and Counteſs of Ruttland*s Caſe (B). | 
A ſheriff may SECONDLY, That this arreſt in the houſe, the door being open, and 


enter a houſe p 
frer dark, to Af {ix of the clock at night, was good enough againſt the p : 
— 2 a 1 fo. reſted, and the reſcuing him was utterly 208 wv, 155 party ar 


if the doors are open. 5. Co. 92. 9 Co 65. Cop. 5 6 
Ifa bailifhas THIRDLY, That this arreſt without having the warrant in his 
two warrants hand, and having both warrants about him, was well enough, al. 


— — though he did not ſh-w by which of the waarants he arreſted him; for 


arreſted be reſ- he being under the bailiff's arreſt, is in cuſtody there for all cauſes for 
cued, either of which the ſheriff had made his warrants againſt him, although the 
che Þlaintiffs ſheriff or bailiff do not mention any ſpecially. Vide Garnon's Caſe (ch 


del agel the and Frs Caſe (d). 


reſcuers. 2. Roll. Ab. 479. 6 Co. 54. 9. Co. 69. Stile, 405. 4. Bac. Abr 452. Onflow', 
N. P. 6 1. Cowp 1. | 
STS FourTHLy, It was held, that for this reſcous, the plaintiff, at 
An action on whoſe ſuit the arreſt was, may maintain an action very well; for he 


— by hath the loſs, and cannot have his action againſt the ſhzriff; and there. 
againſt a perſon fore it is reaſon he ſhould have his action againſt thoſe ho. did the in- 
. reſcuing , jury to him, whereby he loſt his proceſs, and his means to recover 
— ence his debt; as it was lately here adjudged in the caſe of May v. Pr. 
9 by (e). Whereupon it was adjudged for the plaintiff. Vids 16, 
Ante, 419 Edw. 3. pl. 4. | : 
Cro. Car. 75. 109. 248. z. Bullt. 200 Hob 180. 4. Bac. Abr. 399. Sce 6 Geo. 1. c. 21. 
(a) 9. Co. 68. (5) 6 Co 54. (c) 5. Co. 88. (2) 5 Co. 69. (e) Ante, 419. 


e 1 0 av aww. a... 


Car 5. | Mills againſt Aſtel. 
On a covenant RROR of a judgment in Northampton, in a writ of cove- 0 
to find meat nant. A 


bu teypaſnn \ The error aſſigned was, That the declaration there was ll, becauſe 
aſſigned gene- he declares of a covenant, whereby the defendant covenanted to fin! 
rally in the the plaintiff with meat, drink, apparel, and other neceſſarics, an] 
words of the dot not ſhe in particular what other things were neceſſiry; 


ö ce a | 
covenant, "other and the breach was aſſigned as general as the covenant, 9. 


_— that he did not find him with mcat, drink, apparel, and otacr k 
ſying them, is neceſlaries; and doth not ſhew in particular what other things were: 0 
bad. neceſſary, ſo as the Court might adjudge whether it were neceſlary or 0 
Ante, 171. e. | | g 
1 Lev. 94. And for that cauſe ALL THE Cour held, that the declaration " 
3 hope was ill; and the judgment there being given by nihil dicit, and en- de 
3 Lv. 50. tire damages aſſeſſed, the judgment was reverſed, in 
Salk. 139. Sed vide Carth 1 0. 111. and Ld, Raym 478. contra. 2. Saund. 411. Stra. 227. 3. Wal vi 
350. Dougl 214. Cowp. 665 727. | | 
1 | John- Whitton again/t Bye. 5 
n EBT as adminiſtrator of itton; and demands twenty-1": ex 
a toe pounds, for that George MWitton was poſſeſſed of a leaſe for _l 
mands made by Years, and 2. Fac. 1. aligned that leaſe to the defendant, ren- * 
2 leflor to a zring annually during the term fifty pounds at the Annuncration an! tie 
1 St. Michael; and for twenty-five pounds due at Afichaeimas, 15 6, 
» Fac. 1. the action was brougat. The defendant pleaded that George ly 


ſublequent ar- , : 
ty of rem; Mitton 5. Tac. 1. releaſed to him all actions, debts, duties, an! de- 
but if « leſſee mands before the date of that releaſe ; whereupon the plainti f de- 


agu all bis murredl. | 
term, and make : : 3 
ſich a releaſe to the aſſignee, the growing payments are diſcharged - Ante, 172. ZOO. R'. Abr. 4% 


408. Co. Litt. 291. 10. Co 48. ro. Eliz. 606. 1. Sid. 141. V. v. 214. 1. Le / 2, 
2. Lev. 30. 80. 210. 240. 3. Lev. 150. 274. 295. ” 
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It was now moved, that this uy having accrued after the releaſe, J WIrron 
1nd being a future day, was. not di ogy by this releaſe; no more 2 
than if the leſſor ſhould releaſe to his leſſee for years all actions and Ta 

demands, that is no bar to the rent which accrues anuually, by rea Salk. ;7 cat 


bon of the profits received, becauſe every year is quaſi a new duty. f. Mod. gg. 
| tra. 405. 


HouGHTON was clearly of that opinion; for the rent goes with the 8 Will. 376. 
everſion ; and this rent being annexed to the reverſion, and attend- Cowp. 804. 
ing it, is due annually by reaſon of the perception of the profits; and | 
therefore differs from the caſe in Littleton (a), of a releaſe of all de= / 
mands, which is a good bar of a rent-ſervice, or rent- charge. 

But in this principal caſe HoucnToN and ALL THE CouURT 
agreed that foraſmuch as the leſſee had aſſigned over all his term, re- 
ſcrring this rent, it is not attendant on the reverſion, but is only due 
by contract; and this releaſe of all demands diſchargeth this contract, 
and all demands concerning it. Wherefore the releaſe was a good | 
barfor the rent incurred after. Vide 20. AJ. pl. 5. 8. Co. 154. a. : 
fltham's Cafe, 5. C. 701. a. Hoe's Caſe, Dyer, 217. and in Har- 
oft v. Field (C, a releaſe of all demands is held to be no bar in an 
action of covenant afterwards broken. 


(a) Co, Lit. 292. ſeck. 510. (5) Ante, 170. | 7 


Whiſtler again/ Paſlow. | cast 1, 


EPLEVIN. Upon a ſpecial verdit the caſe was, IVilliam By an exception 
R Hyde being ſeiſed in fee of the manor of Elvedon, whereof the to à leaſe of all 


place in queſtion (heing twenty acres of coppice woods) is parcel, 5 eee N 
ad where divers timber- trees and others were ſparſim growing within « þ;.., ,ud 

the manor, made a leaſe of the (cite and demeſae of the manor, © ex- © hedge-row:,” 
« ceptis et ſemper ebe, omnibus boſcis, ſubloſcis, coppices and the foil feen 
«* hedge-rows, which then were, or any time after during the term 1 = 
„ ſhould be, in or upon the premiſes, or any parcel thereof, with tion of“ by 


« free ingreſs to ſell, take, and carry away the ſame at his will and © timber tree“ 
* pleaſure, ſo as he leave ſufficient fire-bote, hedge-bote, plough- 2* _ 28 
bote, &c. to be taken and ſpent upon the premiſes, to Thomas in which they 
« Martyn and his wife during their lives, with liberty to take the grow. 

* ſaid botes, &c.” And the queſtion was, Whether the ſoil of this Poſt. 524. 
twenty acres was let to the leſſee, or excepted to the leſſor? the iſſue Co Lit. 4. b. 
being, Whether it were the frechold of Paſhaw who had purchaſed the 2 Roll. Ab. 
inheritance of the manor ?—And after the firſt argument at the bar, . 19; 
without any difficulty, 11 was ADJUDGED, that the foil itſelf was 5g. Co. 11, 14. 
excepted, and that it paſſed not with the fee. And this diFerence Cro Eliz 522. 
was taken betwixt the exception of wood and underwood, and the 1 1. tt. 47. 4. 
exception of all timber- trees: for in the firſt, the ſoil itſelf of the ape 
woodand underwood, and what is known by that name, is excepted; 14 N 
but in the laſt caſe, no ſoil is excepted, but only ſo much as is ſuffi- 
cent for the vegetation and growing of the trees excepted. 3. Hen. 
b. pl. 45. 46. Edio. 3. pl. 22. Dyer 19. & 79. 5. G. 11. 
lues and Sam's Guſe, and 11. G. 49; b. Lyford's Caſe. 


Lee 


3 


. 
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th aha Lee againf Fydge. | 
A declaration EBT upon an obligation of ſixty pounds conditi 
3 2 Whereas Jahn Hage was become apprentice to * 


joned to make tif, if he at any time during his apprenticeſhip embezzled 
— conſumed any of his maſter's goods, that if the e e 
within three three months after proof thereof made, by the confeſſion of the 
months after, ſaid Fohn Fydge, or otherwiſe, and notice thereof given, ſhould 
proof made of . - a g 
make ſufficient recompence for all ſuch things ſo embezzled, that 


bes- 

zled 33 Al then, &c. 

prentice, and | 

notice thereof The defendant pleaded, quod nulla probatio facta fuit by the con- 
yen, mult feſſion of the apprentice, or otherwiſe, that he conſumed * 


dge how . 
much he em- any of his maſter's goods, &c. | 
bezzled, the 
ws ox The plaintiff replied, that ſuch a day and year probatio fatty fut 


ves N that the ſaid John Fydgs had embezzled four pounds of his maſter's 
when the no- and that the ſame day the plaintiff gave notice thereof to the defendant, 
_ * and that he had not ſatisfied: wb, hereupon the defendant demurred, 
„381. : | 
5 Frs r, Becauſe it is not alledged in facto that he embezzled ſo 
3. Will. $32, much; and without alledging it, there is not a ſufficient breach a- 
Dougl. 214. figned ; for the condition is, that if he em »ezzle, and it be ſufficient- 
383. ly proved; ſo it is not ſufficient to ſay that proof was made, but he 
1. Term __ ought to alledge preciſely in fao that there wasſuch an embezzling ; 


for proof is not material, unleſs fuch a thing were done. 


SECONDLY, It is not alledged how the proof was made, wich 
ought to be of neceſſity in this action; for the defendant hath three 
months after proof, and notice to make ſatisfaction. 


THE wHOLE CouRT was of that opinion, and rule was given, 
that judgment ſhould be entered accordingly for the defendant. 


Leave to dic. But afterwards THE Cour gave day until the noxt Term, and li- 
continue given Cence to the plaintiff to diſcontinue his ſuit, otherwiſe he ſhould be 
after judgment utterly barred of his bond. Vide 10. Edw. 4. pl. 11. 15. Edu. 4. 


on demurrer, | 
Ante, 35. 281. pl. 25. 7. Co. 2. Bar. 245 
Barnes, 171. 169. Burr. 1928. Ld. Ray 856. 2. Bl. Rep. 815. Cowp 52. 


cast 9. Barbara Wood again Sir John Shurley and his Wife, late 
Wife to Sir Henry Bowyer. | 


A huſband co- RROR of a judgment in the common pleas, in dower, of the 
venants to dower of Sir Henry Bowyer ; where the tenant pleaded, that Sir 
ſand ſeiſedto Heury Bowyer was ſeiſed in fee of the manor of W. and infeoffed J. 


— *” S. and J. D. to the uſe of himſelf and his wife for their lives, with- 


mainder to his out impeachment of waſte; the remainder over, which was for join- 
wife forlife, ture to his wife; and that afterwards he died, and the wife entered, 


— tail, claiming it for her jointure : et hoc, &c. | 

reverſion to his right heirs; and afterwards makes a feoffment. to truſtees to the uſe of himſelf and his 
wife for their lives, without imp2achment of waſte, by way of jointure. The wife ſhall not eleti to 
take the laſt ſettlement; but by her entry, after the death of her huſband without iſſue, ſhall be 
remitted, for the benefit of him in remainder, to her firſt eſtate for liſe. Tut intail claimed in the firlt 


cſtace being ⸗edged in che replication, muſt be traverſed in the re joinder The 
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The plaintiff replied, that the faid Sir Henry Bowyer, before this Ween 
ſcolfment by indenture, the 2 May, 4. Fac. 1. covenanted to ſtand "5 (= IO 
ciſed of that manor to the uſe of hiniſelf in tail, and for default of ſuch gaunLpr amt 
Cue, to the uſe of the ſaid wife for her life, and after to the uſe of his Wizz. 

Sir Thomas Henley in tail, and after to his right heirs ; and that he af- 1 
terwards, upon the 22 May, 4. Jac. I. made the feoffment fich. - — ny 
mentioned in the bar, and died without iſſue; and afterwards ſhe 2. Roll Ab. 422. 
entered, claiming that eftate by the indenture, and was remitted, Co. Lit. 36. 


kc. | | | 347. 357. 

The tenant rejoined, that the ſaid feme, after the death of her huſ- 2 = 
hand, entered, claiming her eſtate for life without impeachment of Hutton, $1. 
vaſte by the ſaid feoffment, and demanded judgment, if againſt her 38 31. 
daim ſhe may be remitted; et hac, &c. Whereupon it was demur- — 8 
red ; and adjudged for the demandant. | i 2. Roll. Rep. 36. 
And error being brought, and the error aſſigned in point of law, — — Dig. 
wherein two queſtions were moved, | 3. El. Com. 1. 


FigsT, If a feme covert hath an eſtate limited to her by her huſ- 
band for life, remainder to a ſtranger in tail, and afterward the huſ- 
hand alter this eſtate, and limit to the wife another eſtate, Whether 
the wife hath election of which eſtate ſhe will have, and waive the 
temitter, and prejudice him in remainder ? or, If, for the benefit of 
him in remainder, ſhe ſhall be remitted w2lens nolens, notwithſtanding 
her claim to take by the ſecond eſtate limited, &c. ? 


SECONDLY, Whether the rejoinder be good without traverſing 
the entail claimed in the firſt eſtate, alledged in the replication ? cr, 
If the demandant ought to have taken traverſe, becauſe that the 
nant in the bar pleaded an entry, claiming that eſtate by the feoff- 


ment ? 


_— — 


And for both points 11 WAS ADJUDGED for the defendant in the 
common pleas, that ſhe was remitted for the benefit of him in re- 
mainder, and that the tenant ought to have taken a traverſe to the 
matter alledged in the replication ; and that for want thereof, the 
rjoinder was ill in ſubſtance, and not in form only, and that ad- 
\antage ought to be taken thereof, although it were not ſhewn for 


Cauſe, 


Tais cafe, being oftentimes argued at the bar, was now this Term 
r2ued at the bench; and CRoKE, DoberIDGE, and HouGHTON, 
held, that ſhe is remitted inſtantly by her entry, and the remainder 
velta in him in the remainder, and the claim cannot alter it, and 
bat volens nolens ſhe is in of her firſt eſtate, and that it is not any 
junure, becauſe it is an eſtate for life limited, to begin after an 
elne tail; and although the eſtate tail be ſpent by her huſband's 
dean without iſſue, ſo that her eſtate begins preſently by the death 
of her huſband, yet foraſmuch as it could not be ſaid to be à jointure at 
lic beginning, whatſoever happens afterwards ſhall not make it be a 


janture, &# 


Bu MonTacue Chief Fuftice, argued ſtrong] inſt 
gued ſtrongly againſt it, that 
both eſtates being limited to her during the EE and of that 
he ſhould be in; and therefore there is a difference when 
| ſhe 


a new pigeon- 


=> : 
. 
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woes fhe hath an ancient right before the coverture : there if ſhe take , 
Ta new eſtate during the coverture, the law peradventure will judge 

Six Joum . : , BE . . - abate? her 

SnvnLey, and in Dy remitter, eſpecially it being for the benefit of him in the remain. 

his WIr E. der; but when ſhe takes two ſeveral eſtates during the coverture, ſhe 

is now to have her election which of them ſhe will have, and her 

claim ſhall determine her election. Vide 41. Edw. 3. pl. r7. Dyer, 


351. 17. Hen. 4. pl. 1. 12. Hen. 7. pl. 20. 


Heb. 72 But for the laſt point they all agreed, that the tenant ought to have 
| taken traverſe to the claim alledged; and the not taking traverſ: 
made the plea vitious in ſubſtance. Wherefore the judgment was 

affirmed. | ; 


Cazr 10. | Payn azainſt Porter. 
In the Exchequer Chamber. 


RROR of a judgment in an action upon the caſe, for that the 
1 plaintiff falſely and maliciouſly impoſed upon him en 
—.— - ſuppoſing that he had robbed him; and falſely and maliciouſſy exhi. 
fclony, although bited againſt him a bill of indictment, ſuppoſing that ſuch a Ey and 
the grand jury year he robbed him; and exhibited it to the grand jury in the county 
— out the of Nottingham, and affirmed the matter in the bill to be true, ubi re- 
Ante, 8B. 191. dera it was falſe; and that the jury found an ignoramus thereupon, 
1. Roll. Ab 114. whereby he was enforced to great coſts and charges for the defence of 
Yelv. 46. his good name and fame. The defendant juſtifies ; and it was found 
| _ againſt him, and judgment given for the plaintiff in the king's bench 
1. Salk. NL 21, without exception. The defendant brought a writ of error, and 2. 


1 Mod. 261. ſigned for error, That this exhibiting a bill of indictment is no cauſe 


Stra. 69 1. 977. of action. 
Onſlow's N. P. 
12. But ALL THE JUSTICES of the common pleas AND BARoNs of the 


1. Hawk. P. C. exchequer agreed, that the action lies: for although the exhibiting 
Dove! 1 of a bill upon true and juſt preſumptions be excuſable, and no ac- 
2 Ter. Rep 232. tion lies, yet when it is alledged that he falſely and maliciouſiy, without 
any ſuch cauſe, had accuſed him of felony, and exhibited this bil 
falſcly and maliciouſly, this is a great cauſe of ſlander and grievance, 
and juſt ground of action for the plaintiff; and the defendant having 
made his juſtification, and all his cauſes of juſtification found to be 
falſe, it is good reaſon that the aCtion ſhould lie. Wherefore the 


judgment was affirmed. 


An action will 
lie for malici- 


Cass 11. Dewell againſt Sanders. 


The erecting of RESPASS. Upon demurrer the caſe was, That the plaintif 
being a freeholder within the manor of Iſleorth (wheredt 
_ by the the Earl of Northumberland was lord, and had a leet) erected a neu 
js nag pho dove-cote thereon, and ſtored it with pigeons, and ſuffered them 
common nui- to fly out and in, which was preſented in the leet as a common 
ſance inquirable nuiſance, and an amercement of forty ſhillings aſſeſſed and affeered 


— — 98 for his offence, and a pain of ten pounds impoſed that he ſhould ſtop 
fly hone to the damage of the king's ſubjects, the Judges of aſſiſe may take cognizance of it, Ante 
382. + . 8 REG ; 


- it 
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i up before ſuch a, day; and he did not ſtop it up according to the ſaid Dr]Y])ͥ) ui 
in; whereupon it was preſented at the next court, and the pain 2 

impoſed, and affeered to twelve pounds, and for non-payment a diſ= - 

trek taken; and he entered into bond for the payment of the ſaid , Roll. Ab. 88. 

twelve pounds, and brought treſpaſs for the taking of his cattle, and 2 Roll. Ab. 4. 

{-taining them until he had entered bond for the payment of the ſaid 138. 265. 

twelve pounds : and the defendant diſcloſing all this matter by way of n x BOD 

plea, the plaintiff thereupon demurred. | 1 

| | | F. N B. 196. 
And after divers arguments at the bar, it was argued at the bench 1. Hawk. P. C. 

by MonTAGUE, Chief Juſticer CRoKE, DoperiDGE, and Hoch- 

rox, Juſtices; and they all agreed, that the plea was ill in ſubſtance 

28 well as in form; for they all held, that the erecting a dove-cote 

by a freeholder, who is not lord of the manor, nor owner of the 

r-Qory, and re eniſhing it with doves, is not any nuiſance in- 

quirable or puniſhable in a leet ; 4. Hen. 6. pl. 10. 27. Af. pl. 6. 

9. Hen. 4. pl. 4.; for nothing is inquirable there, and puniſhable, 


> CB <C# 


e 
e, but that which is a common nuiſance to all people: but this 
i erecting a dove-houſe cannot be a nuiſance but to thoſe only 
rd whoſe corn they eat, and not to all perſons ; and therefore it is no 
ty common nuiſance inquirable there. Alſo, if it were a common 
. ruiſance, neither Pg, of the manor, nor the parſon, could erect a by 
n, dove-houſe more than any other freeholder, for none can preſcribe 
of to make a common nuiſance ; for it cannot have a lawful begin- 
nd ning by licence, or therwiſe, being an offence againſt the com- 
ch mon law, as it was adjudged in Fuller v. Sanders, ante, 446. for a 
1 common nuiſance is to the prejudice of all people, and it is a con- 
ue tiving offence, and cannot be diſpenſed with; and therefore they 
h:1d the opinion reported 5. C. 104. b. Boulfton v. Hardy, in this 
he point to be no law, and no direct reſolution in point of judgment. 
1 allo the principal caſe proves the contrary; for if it were a nui- 
50 luce, every one who hath a particular grief might have an action 
ut to puniſh it, as 5. C. 73. Williams' Caſe : but this cannot be ſaid 
ill to be a nuiſance which the law protects and favours, and for the 
ce, maintenance whereof ſtatutes are provided; for it appears that a 
ng de- cute is demandable in a præcipe next in regard to an houſe, 
* and dower ſhall be thereof, as 45. Edw. 3. pl. 22. and 1. Hen. 5. 
the 5%. I. and AN ACCOUNT lies de columbaria, as 10. Hen. 7. pl. 6. and 


the ſtatute laws are divers which make proviſion againſt thoſe who 
take or kill them, or ſhoot near a dove-houfe : and for that pur- 
pcle allo ſee the ſtatute of 18. Edw. 2. title © Leet, that the de- 
ſttuction of doves is enquirable in leets; 2. Edw. 4. c. 14. that 
nene ſhall ſhoot at any dove-cote; 8. Eliz.c. 15. which appoint 


wif coſts for the taking of crows, provided that they take not any doves ; 
reof + Jac. 1. c. 27. that none ſhall ſhoot within a hundred paces of 
new an; dore-houſe: wherefore they all agreed, that this was not any 
em ace enquirable nor puniſhable in a leet. —But MonTacue 
non lach if thoſe who have not any lands at all ſhould erect dove- 
ered bouſes, and increaſe multititude of pigeons, to the grievance of the 
ſtop country, it may be enquired of before the Juſtices of aſſize, who 


BY: kwe the like authority as to ſuch things as the Juſtices in oyer 
had, 
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had, to redreſs him from the people's complaint; but not every lord 
within his leet; for the leet is to redreſs grievances within the pre 
cinct thereof, and not to extend further; and the erecting of a — 
houſe is not in itſelf a nuiſance; but the ſtoring it with pigeons, and 
ſuffering them to fly abroad into the country, which is out of the 
leet. Wherefore 2 theſe reaſons it was adjudged for the plaintiff. 


A man may NorTe, That in the argument of this cafe JusTice Dopzkipog 
e faid, that if pigeons come upon my land I may kill them, and the 
2 and Owner hath not any remedy; but the owner of the land is to take 
the ownerof heed that he take them not by any mean prohibited by the ſta- 
them hath no tutes (a): to which opinion CROKE and HouGaTon accorded, — 
— _ But MonTaGve held the contrary, and that the party hath jus pro- 

Y - 7th prietatis in them, for they are as domeſtics, and have animum rever. 
&ireQion of tendi, and ought not to be killed; and for the killing of them an ac- 


ſome ſtatutes. tion lies: but the other opinion is the beſt. 
Hob. x29. Cro. Car, 388. 4. Com. Dig. title © Leet,“ c. 14. | 


An offenceen- &f DODERIDGE alſo ſaid, that the avowry was ill, for as they have 
quirableinz pleaded, they have not made it inquirable within the leet ; for they 
ket muſt be ought to enquire of public nuifances made within the precinct of their 
mated leet, and not of nuiſances made in the bu out of their juriſdiction, 
within its ju- But in this caſe they ſay, that he erected a dove-cote within the leet, 
tiſdiction. et quid columbe volabant et revolabant, and conſumed the corn, ad m- 

cumentum totius patriæ; but they de not ſhew that they conſumed any 


corn within the leet. 


The lordoſa Nor alſo, That where it was ſaid in the end of the laſt argument, 
maner cannot that the erecting of a dove- cote was a liberty ſignorial, and not royal, 
| _ ag ix. that the lord of a manor may licenſe a freeholder to erect a dove- 
10 the common Cote MONTAGUE, Chief Fuftice (who before ſaid ſo), did nowdeny 
nuiſance, &c. it, and ſaid, that if it were a nuifance, neither the king nor thelordof 
2. Roll. Ab. 139. the manor can give any * to erect a common nuiſance; and 
Cro. Car. 185. therefore 27. Edw. 3. pl. 6. licence to make a nuiſance is void; 
— _ Dig. and 22. Hen. 6. if a man will plead a pardon for a nuiſance, it is 
1 9 void as for the continuance thereof. ä 
| (a) See 2. Geo. 3. c. 29. 
. | 


Carr 12. Powle againſt Hagger. 
| Eaſter Term, 13. Fac. 1. Roll 582. 


Upon a promiſe L RROR of a judgment in the common pleas, in an aſſun/i; 
to pay upon a where the defendant aſſumed, in conſideration of divers lun 
2 — 4 be paid to him, that if Cooper affirmed at his return beyond ſea the 
— 4 * he received of the plaintiff twenty pounds, that the defendant would 


laintiff is not pay the twenty pounds: and alledged in fact that Cooper returned 
bound to give from beyond ſea, and on ſuch a day, year, and place, affirmed that 
notice of the, hee received of the plaintiff twenty pounds, and that the defendant fc 
1 reguiſitus ſuch a day, year, and 1 had not paid. The defendant 


A , 7 6 . . . 
Poſt. 684. ny pleaded non aſſump/it 3 and it was found againſt him, and adjudged fot 


1. Roll. Ab. 462. the plaintiff. = 


468. Hob. 14. 88. 2. Bulſt. 144. Cro. Car. 133. 8. Co 92. 4. Mod. 230. * ; 


* 
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The error was aſſigned, For that it is not ſhewn before whom he Powre 

firmed, nor that the defendant had notice given to him of this affir- 23 + 
nion; for without notice given him he could not take cognizance . _ 
thereof, nor is he bound to pay it. &} | 


gd non allacatur; for the defendant is to take notice of this affir= 
mation as well as the plaintiff; for the plaintiff is not bound to give 
im notice thereof; for the act being to be done by a ſtranger, and 
not by the plaintiff, the cognizance thereof lies as well in the notice of | R 
the defendant's as in the plaintiff's, and therefore the plaintiff need not 
to give him any notice: whereupon the judgment was affirmed. 


Walter againſt Manſell. Cace tat 
RROR of a judgment in Newbury. The error aſſigned was, The ie 

Becauſe that in afſumpſit there the defendant pleaded © xox faciar in s 

« aſumpfit,” yet the venire factas was de vicineto de Newbury, where iſſue in an a- 

it buzht to have been de Newbury, for they have not any juriſdiction jo conrt may 

out of Newbury ; and for this point was vouched 8. Hen. 5. pl. 10. e, * 

and a caſe of Laggins u. Ferrer. But upon view of divers precedents, Poſt. cs. 

that the venire facias hath been held good both ways, THE Coukr 2 Rall. Ab.623. 

was of opinion, although the corporation do not extend their juriſdic- 

tion out of the vill, yet the wenzre facias being awarded de vicineto de 

Navbury, thoſe of the town may well be returned; and accordingly . 

judgment was affirmed. 


Johnſon againſt Underwood. | Carr * 


RROR of a judgment in Leiceſter in aſſiumpſit. The error aſ- The ſtyle of an 
ligned was, Becauſe in the ſtyle of the Court it doth not appear — 2 
dy what authority the court was held, viz. whether by cuſtom, or by 6... — | 
'ictue of letters patents from the king. rity it was held. 


And although it was alledged, that it needed not, becauſe there — oY 


being an action commenced and proſecuted there, they well may 3 Ce. 133- 
ule cognizance of their own juriſdiction, without being inſerted in Moor, 424. 

ne ſtyle of the Court; and here in the certificate it needs not to be L. Sid. 384. 
beum becauſe the writ ſuppoſeth it to be there proſecuted betwixt 7” r 
RED : , : r. Ter. Kep. 15 f. 
e parties ſecundum confuctudinem villæ prædictæ (a), and ſo the Cowp. 13. 
Court takes cognizance by what authority the court was held; and 1. Salk. 265. 


it; fe record being removed, ſhall be held tobe according to their au- 5 Bac. Ab. 563 
L taaruy . | | a . 

1 Yet Tux Cov RT hcl, tot the juriſdiction onght to be ſhe⁴n; 

= ut they would adviſe. Vide 1 3. Edw. 4. I. 8. Dyer, 262. 

that 


10 (a) Sce Blinkiuc v. Bis. 2. 1d. Raym. 1543. 
| 


. " 4 
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Carr 16. 8 Whittingham againſt Hill. 
An infant can- EY So Js | | 
' not bind himſelf SSUMPSIT, in the court in Shrewſbury, ta pay ſuch a fc 
— — for wares ſold. The defendant pleaded, that he was within xy 
cept by ſpecial at the time of the wares fold. | 


m; nor 


_ contract The plaintiff, protgſtando that, &c. he was not within age, 575 
for wares to placito dicit, that he bought them pro neceſſario uictu et apparatus et al 
carry on a trade nanutentionem familia ſug. | f 


— 2 2 The defendant rejoins, that he kept amercer's ſhop at Shrewſbury, 


faries, viz. diet, and bought thoſe wares to ſel] again; and traverſeth that he bought 
* arel, and them pro neceſſario victu et apparatu. : 

Poſt. » 4 The plaintiff thereupon demurred ; and before Baron BROMLET, 
21. Edw.4- being ſteward there, it was adjudged for the plaintiff. 


| 0h $ 113.a, A writ of error thereof was brought; and the error aſſigned in 
Co. Lit. 172. a. point of law, That this buying by the defendant, being a ſhopkeeper, 
Oro. Car. 179. although he bought for the maintenance of his trade, ſhall not bind 
— 729. him. 
Cro. Luz 920. ThE Cour here were all of that opinion; for an infant hall 
Godb 19 not be bound by his bargain for any thing but for his neceſſit), 


Allen, 94. . . 1 . b hi h livi (hal 
viz. diet and apparel, although he gain thereby his living, ſhall 
ye 86. not bind him; nor his covenant to bind himſelf apprentice, unleſs it 


Dyer, 104. be by ſpecial cuſtom. Wherefore the judgment was reverſed, /i4 
5. Mod. 368. 18. Edw. 4. pl. 2. 10. Hen. 6. pl. 24. Perkins, fol. b. and 5 
x.Salk. 279. 386. Eliz. c. 4. 

Ld. Ray. 344. Stra 168. 690. 1083. 1101. B. R. H. 376. 2. Bl. Rep. 1325. 3+ Butr. 1717. 1794. 
3. Com. Dig. 165. z. Bac. Abr.134 547. 695. 1. Term Rep. 41.—See alſo the 17. Geo. 3. c. 26.1.6. 
by which all contracts for the purchaſe of annuities with any perſon under twenty-one years of 
age are declared to be void, and the perſons who ſhall procure or ſolicit the grant of an annuity, &c. 
from any minor, made liable to puniſhment by fine and impriſonment. 
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Michaelmas Term, 

16. Jac. 1. In the King's Bench. 
„Edward Montague, Kut. Chief Juſtice. 
Sir John Croke, Nut. 
dir John Doderidge, Nut. Juſtices. 
Sir Robert Houghton, Kit. * 
Sir Henry Velverton, Kut. Attorney General. 
dir Thomas Coventry, Knt. Solicitor General. 


—— 2ũ¹ Case 1. 
Sir Walter Rawleigh's Caſe. 3 
EMORANDUM. This Term Sir Walter Rawleigh, knight, The king's 

who was attainted of treaſon in Michaelmas Term, in the felt grant of a mĩ- 
rear of James the Firſt, at Vincheſter, before commiſſioners, and had litary command 
been a priſoner in the Tower always afterward, until about three 1 
years laſt paſt that he was permitted to go at large, and had a com- treaſon, 3 
miſion for a voyage to Guiana, andafter his return was remanded to in he gave him 
tie Tower, the record of the attainder being brought and certified judicial power 
intothe king's bench, was by habeas corpus directed to the lieutenant ph wean 
of the Tower brought to the bar. | | pardon the high 

YELVERTON, the ting's Attorney, ſhewed how by the king's favour treaſon ; ſor 
he hadlived thus long, and had ſince done acts for which in juſtice he 8 | 
ought not to be further ſpared, and the king had given command to 2 ee 
pray execution; wherefore he now prayed execution of this judg- preſs mention of 
ment for the king. | ; it by the ſtature 

Sin WALTER RAWLEIGH, being hereupon demanded what he 13. * 
could ſay, why the Court ſhould not proceed and grant execution ,. * 
zainſt him, anſwered, That he could not deny but that he was at- 8 176 
wnted of treaſon as aforeſaid, yet he ſuppoſed, 5 committed no 1. Sid. 22 
other acts ſince, the king would not cauſe execution upon the former 2. I-ev. 6r. 
julgment and he conceived, that in regard the king had ranted him — ur, 50. 
lo large a commiſſion for his majeſty's and the realm's 1 G e ag 


miſſion ervice, and 2. Hawk. T. C. 
dereby had given him authority to exerciſe judicial law and power 546. 549. 


orer the lives of others, that it was a diſpenſation to him for his for- 
* offences, and he ought not now to be called in queſtion for 
em. 5 | 
Tur Cova replied to him, that he being attainted of treaſon, 
here could not be any diſcharge thereof but by the king's expreſs par- 
Gn; and no treaſon could be pardoned but by expreſs words mention- 
ag it; and the king might uſe the ſervice of any of his ſubjects in 
Fat employment he pleaſed, and it ſhould not be any diſpenſation for 
former offences. | = 
| YeLvep TON, Attorney, told him, that he had ſince committed of- 
"Mes which were juſt cauſe of proceeding againſt him; but he being 
Pifourr and dead in law, there could not be any proceedings for 
lick: new offences, but to take execution upon the former judgment, 
uct he prayed might be done. | | 
Whereupon MonTAGus, Chief Juſtice, uſed ſome words of The king's 


Wortation to the priſoner, and then commanded that execu- bench may 
30 | ; | award execu- 
e county where it ſits on an attainder removed from any other court. Hutt. 21. Cro. Car, 


% i.Lev,61 1.5id.72. 2. Hawk. P. C. 655. Fo. ler, 140 Stra.553 4. Burr. 2086 Ld. Ray. 482, 
E 


Fo 


committed in 


\ * * Wan 4 
. 1 
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Sir Warrza tion ſhould be done according to che firſt judgmen not mention; 
8 pag any of the offences, or former judgment; an — of the 
Tower had the priſoner delivered into his cuſtody, and the ſheriff of 

Middleſex had a writ given them in the Hall to receive him, and to do 


execution; which was done, the day after Simon and Fu. ; 
great court next the Hall and Saint Peter”, church, Fu, in th 


cas 2. Waite againſ the Hundred of Stoke. 


The ſtatutes of _ * upon the eg Winton, 13. Ew. 8. n 2. c 
Sev end coy-en- 1. & 2. (a) of Hue a + Upon not guilty pleaded, and 
on 33 a ſpecial verdict given, IE x 


of a hundred The queſtion was only, Whether one being robbed on the Sund 
. morning in time of divine ſervice, and making hue and cry, and th 
Sanday, but not hundred not producing any of the robbers, the inhabitants ſhall be 


for a robbery chargeable by the ſtatute ? 


the night, or in This being twice argued at the bar on both ſides, THE Jusricks 
a private boyſe. delivered their opinions ſeriatim, becauſe it was a leading caſe in this 


8 point, and had never before been queſtioned. | 

2. Roll. 59. Croke, DoptriDGt, and Houchro held, that the hundred | 
Oro. Car. 485. was chargeable; and although the robbery was made on the Sunday, g 
Aa . and in time of divine ſervice, yet that is no excuſe for them; 6 


3. Leon. 262. for they are to provide that robberies ſhall not be committed, and 
Cro Eliz. 753. if they be, that the robbers be ſuppreſſed. This act is made 
7- Mod. 157. for the peace of the realm, and in advancement of juſtice, and 
_ 64, therefore ſhall be liberally conſtrued; and the purſuing of f:lons 
674. k « h 
Will 412. 437. Who attempt to violate the ſabbath, is no offence, but a good work 
Ed. Ray. 828. of charity and juſtice, and otherwiſe would cauſe robberies on the 
on Mod. 8. Sunday, and for that they eſcaped unpurſuing, Sometimes divers 
— (= of perſons are upon neceſſity inforced to travel on the Sunday, 
7011. phyſicians, chirurgeons, midwives, &c. and it is reaſonable they 
3. Com. Dig. ſhould be protected in their journey. By the ſtatute of 27. Hen. 6. | 
477- C. 5. it is allowed that fairs may be held on the four Sundays in 
3 P. C. harveſt; and fo it allows riding upon the Sunday; and then they 
who ride ought to be protected that day as well as any other. 
CroKe, Juſtice, put the caſe, if an inſurrection ſhould be upon 
the Sunday, as it was in London in the Earl of e Caſe, if it be not 
ſuppreſſed immediately, the officers are finable : ſo if an affray be 
See Ms. made upon a Sunday in view of the conſtable, if he doth not ſup- 
— edit. preſs it, it is finable; 2 multo fortiori, robbery ought to be ſupprel. 
tt's Poor . : N 
Laws, p. 21, ſed. The ſtatute alſo does not mention any day, nor time of the day, 
and 22. and but that every robbery ſhall be ſuppreſſed. In Mackatley's Gt 
the Caſe of (), it was adjudged, that an arreſt upon the Sunday and otrer 
_ vgs miniſterial acts are good, but not judicial acts; for a judicial wn 
OT Lig bearing tete upon a Sunday, or a proclamation of a fine upon 
aQs may be Sunday, are ill and erroneous, for they ſhall be intended & 
| vg on a Sun- fictions, becauſe it is well known the Court does not fit that day: 
(a) See alſo 28. Edw. 3. e. 11, 27. Eliz c. 18. 8. Geo. 2. c. 16, nd 
Geo. 2. c. 24. 8 


(5) Aute, 280. 9. Co. 66. 2. 1 


Err 


FD | 2 "a . . » 5 
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but an original writ or rho teflz upon the Sun lay are good War- 
nough; for the Chancellor may ſeal writs or patents upon any day be * 
this ſtatute extends to the day and not to the night, and to robbery Stoke. 
the high-way, and not committed in houſes, becauſe the coun- | 
try cannot purſue in the night, nor know what is done in private 
ONTAGUE, Chief Juſtice, to the contrary. For the country is 
. to watch . of Sunday, and th — * reſembled it tha 
caſein the VEAR-BOOK (a). The law appoints that mea ſhould be 
+ divine ſervice, and therefore they are not bound to purſue robber:, 
ud it is at their peril who travel on Sunday if they be robbed : and 
this ſtatute is to be taken in equity, that robbers ſhould be purſued in If 
convenient times, which is not upon the Sunday, no more than that RE” 
they ſhould be purſued in the night : wherefore he held that it was a 
excuſe for the hundred. But notwithſtanding his opinion, 
ſulgment was given for the plaintiff, 2 | 
| (a) 5. Edw. 3. pl. 279. 


TDitzhugh Cranvel again Sanders. Car 3, 
JECTMENT. Upon evidence to a jury, it was reſolved by words in the 
THE COURT, and ſp delivered to the jury, that if one make his future tenſe ex- 
wil in writing, of land, and afterward upon communication faith, preſſive of a 
hat he hath made his will, but that it ſhall not ſtand ; or, « I will teſt-tor'e inten- 
g — . : n tiom to revoke _ 
« alter my will, &c.“ theſe words are not any revocation of the will, his will can 
ſor they are words but in futuro, and a declaration what he intends to never amount 
do: but if he ſaith, „I do revoke it, and bear witneſs thereof,” he os ne nog 
/ . . . 5 * u 1 E ay, 
E declares his purpoſe to revoke it in præſenti, and „ 1 4 e 
tis then a revocation (a). | 157 | it,” it is ſuſſi- 
| a | cient. | 
ante, 115, Cro. Fliz, 306 Dyer, 310. I. Roll. Ab. 614. Styles, 343. 413 I. Sid. 73. Owen, 76. 
Powel on Dev, 533. 1, Com. Dig 10. 13. 2. Bl. Rep. 1115. Dougl. 34. Cowp. S2 87 812. 


Allo MonTAGUE ſaid to the jury, and it was not denied by any A teſtator muſt 
other of the Juſtices, that as one ought to be of good and ſane memory be of ſound 
the diſpoſing, ſo he ought to be of as good and ſane memory when he _ 1 n: 
revokes it; and as he ought to make a will by his own directions, and 6. C 23. jp 
nit by queſtions, ſo ought he to. revoke it of himſelf, and not by Powel on Dev, 
queſtions (b), _ 5 | | 145. 


(a) dee 29. Car. 2. c. 3. 1 Ante, 115, 116. in natis (3) See 4.5 Geo, 2. e. 10. 


50 Martin Leeſer's Caſe. es | Care 4. 
* A precedent was ſhewn and read in court of Trinity on an indi- 
Term, 2. Hen. 4. Roll 3. —One Martin Leeſer was indicted in ment for feen, 
lie county of Surrey before 3 of peace, becauſe that he felo- "f on jury _ 
wuſy entered the houſe of J. 5. and felonioijſiy ſtole eighteen pence, be doviees 
hon not Friedel, the jury found a ſpecial verdict, that the wes obtained by 
L Martin eeſer and one J. D. and J. N. de cognitione ſud communes playing with 


Y . falſe dice, the 
res baſerdatores, ANGLICE Common players and hazadors, cum ales, Curt may give 


SLICE dice; that they uſed to play with falſe dice, and cozen the judymeut for |, 
"2's liege people at play; and that they entered into the houſe of the the 7 and 
nl 7. . and defired him to play with them at dice, and with falſe H 

Ke they won of him 124, ob. and if this be felony they prayed the 


2. Roll. 107. 


Ketion of the Court. 


as. Jac. N This 
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2. Roll. Ab. 78. This indictment and verdict was removed into the king's bench, 
I Rep. and thereupon judgment was entered, and although this was not an 
5 Mod. 42. Offence for which he ſhould loſe life or member, yet becauſe it was 
1 Sid. 312. found that he was a common cozener of the king's people, it was or- 
Cro. Car. 235. dered, that he ſhould be put upon the pillory three ſeveral days in the 
82 3 Strand, and three ſeveral days in Southwark, where the offence wa 
ao. - 5% committed. | 6 

Ld. Ray.865. Norz, That My ſhewed this precedent to the Court, and pre- 


1. Hawk. P. C ſently the roll was viewed and read; and Moxv TAGE, Chief fu. 


2. Hank P. C. tice, commanded a copy to be taken thereof, as a good precedent 
625. for the juriſdiction of the Court, and government of the common- 
2. Stra.1137. wealth. , 


Sce 16 Car. 2.c 7. and 9. Ann. c. I4.and 13. Geo. 2. c. 19. ſ. 9. 


Carr 5. | Lawly againft Gattacre. 
Hilary Term, 14. Fac. 1. Roll 3368.—In C, B. 
| And Eaſier Term, 15. Fac. 1. Roll 747. Salop. 


it the firſt de- RROR of a judgment in dower. The error afigned was, For 
claratinn Have © that the firſt declaration was of a demand de tertid parte uniu; 
blank for the in- 5 | io Hook 

ſertion of any Meſſuagii aer. terr. acr. prat. acr. paſtur. in Hardi, al 
thing material, with blanks. But the ſecond declaration after the imparlance wis 
it cannot be perfect, viz. de uno meſſuagio, 100 acr. terr. 40. acr. prati, 40. acr, 
amende by the g2/fur. cum pertinentiis in Harley. And ta this the defendant pleaded, 
4 os. 311. and tried againſt him upon nunqgues ſeiſie pleaded, and judgment 
415 | 2 accordingly. Error was now aſſigned for this fault in the 
Poſt 537- declaration, which is the material declaration; for the other is 
r. Roll. Ab. but a recital of this record, and it is not helped by the verdict. —And 


8 . 2 V , 
Com Bie. 16, Of that opinion was ALL THE Coukxr. Wherefore the judgment 


c. Com. Dig. 1 
Daugl. 114. was reverſed. | 
135. 3 , 
Sacks 6. William Pemberton againft Shelton. 


Trinity Term, 16. Jac. 1. Roll 270. 
If the concluſi- NET for thirty-three pounds againſt the defendant, upon the 


1 ſtatute of 2. Edi. 6. c. 13. for not ſetting forth his tithe. 
2 Eder. 6. The plaintiff, being parſon of High-Ongar in the A e Efer, 
c, Iz. for the ſhews that the defendant occupied ſo much of arable land, and the 


3 
— br corn was worth u, the tenth part whereof was „and fo much 


tithes be erro- of meadow, and that the hay was worth thirty-three ſhillings and 
neous from miſ- eight pence per annum; ſo the entire value was worth eleven pounds, 
caſting, yet the and the treble value worth thirty-three pounds, for which he brought 


plaintiff ſhall | 
recever the da- the action. 


mages found by The defendant pleaded non debet; and found againſt him for twenty 
Rey: thillings. in 

Poſt. 530. 569. It was now alledged in arreſt of judgment, that the declaration 
ro. Car 104. was not good; for the third part of the thirty-three pounds and eight 
137- 331-436. pence is I1l. 2s. and not eleven pounds only, and the treble val: 
1 . of 111. 8d. is thirty-three pounds two ſhillings, not thirty-three 
Cro Elis. 22. pounds only. And he ought not to demand leſs than the due debt, 
Yelv. g. unleſs he ſhews ſatisfaction; as in 40. Edw. 3. pl. 13. and 9. Edu. + 
2 pl. 5. debt upon a ſpecialty or annuity cannot be demanded | 
Poph. 209. Hob. 279. 2. Lev. 56. 1. Lut. 535. 5 Bac. Abr. 302, * 


Michaelmas Term, 16. Jac, 1. In B. R. 6 40 
dun iñ in the ſpceialty, but he ought to acknowledge ſatisfaction of the PN rex 


reſidue. 8 a 1 | againſt | 5 
1 $S8ELTON, 
dad non allecatur : for ALL THE COURT held, it was well enough; | 
for there is a difference, where it is grounded upon a ſpecialty, er 


anon a contract which is a ſum certain, or upon a ſtatute which gives 
ibertain ſum for the penalty; for no demand can be of a leſs ſum, but 
aſt ſhew how he was ſatisfied of the reſidue; and he may not 
yary from the ſpecialty : but when the demand is of no ſym certain, 
nor what he ſhall recover in certainty, but only ſo much as ſhall be 
given by the jury; although he varies from the firſt valuation it is not 
material; for he ſhall not recover according to his demand in the de- 
claration, but according to the verdict, Wherefore it was adj udged 


for the plaintiff, 


Hunt again/t Jones. | Care 7. 
Trinity Term, 16. Fac. 1. Roll gol. 1 


RROR of a judgment in Briſtol, in an action for words. The er- Av, you 
ror aſſigned was, That the words were not actionable: and , | cr. 
mere the plaintiff ſhewed, that ſhe being a widow of a good name and « , * 
fame, and having uſed for divers years the trade of a baker, whereby © pocky - 
ſhe got gains for the maintaining of herſelf and family, and being a: whore,” ad- 
widow, was deſired in marriage by many-honeſt men; the defendant, — er drs 
knowing the premiſes, ſake theſe ſcandalous words of her, in ſpeak- —— 
ing to the plaintiff in the preſence of divers others, © Away, you with ſpecia} das 
« pick-pocket, thou“ ( innuende THE PLAINTIFF) © art a ſcurvy Ass. 1 
« pocky whore; whereby ſhe is hurt in her fame, and loſt her mar- rr 800 323. 
rage, and divers forbear to buy bread of her, | e 4 
After not guilty pleaded, and found for the plaintiff, and judgment 1 Sid. 5 . 
for her, it was now aſſigned for error, That an action lies not for theſe Sodb. 278. | 
words; for it is not ſhewn that ſhe was in communication with any oers. 3 199. 
for marriage, and thereby had loſt her marriage : alſo ſhe doth not 
bew, that ſhe was a common baker, and ſo had any loſs by theſe 
words ; but 2 that ſhe baked : alſo the words are adjectively 
ſpoken, and not ſo ſtrong as if they had been abſolute words: and 
ney are words which do not ſhew any intention that he ſpake of the 
french pox, which ought to be ſhewn by ſome particular circumſtan- 
ces from the words, - | SA 
And of this opinion was ALL THE Coukr. Wherefore the 
Judgment was 7 everſed, | 3 | 


Thomſon again/t Field. _Y 


}- 


EBT upon an obligati iti A demand of 
; pon obligation, congitioned to perform the cove- . +; 


nants in an indenture, whereby he let land, rendering the ip! 
wy ; ten pounds per annum, or within fix days after thoſe 2 as _—_ 1 
© defendant pleaded performance of the covenants. The plain- he came before” 


it aligns the breach, that he, on ſuch a day, being the ſixth day 8 5 
„ is 


der the Feaſt, before ſun-ſet, demanded five pounds for rent then good 
| Ante, 423. Raym. 419. 1, Lutw. 393. Dougl 433 


K k 2 due; 


- i * 
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| + 


TromsoN due ; and neither the defendant; or any for him, were there ready to 
againſt pay it; for which, &c. And hereupon the defendant demurred, * 


FieLDs | 

CH1BBORN, Sorjeant, now moved, FIRST, that the declaration 
was not good, becauſe he did not ſhew the certain time when he came 
before ſun- ſet, and how long he remained after ſun-ſet to demand the 
ſame; ſo as it might appear to the Court that there was time ſufficient 
for telling of it out.— Sed non allocatur; for it being ſo ſmall aſum, 
requires not much time for the telling thereof: and when he 4 
before ſun- ſet, and ſtayed there after, and none came to pay it, it is 
well enough alledged, although he doth not ſay what time he came 
before ſun- ſet, nor how long time in certain he remained there to de. 
mand it. | | 


Demand of SECONDLY, It was objected, that this demand is not good, be- 
rent. cauſe he demanded it as arent then due; whereas he ought to demand 
Ante, 310- it as arent due at thelaſt Feaſt.— Sed non allocatur; for the rent being 
reſeryable, and payable at the (aid Feaſt, or within fix days after, it 
is not due to be demanded until the ſixth day; but it may be paid, if 

the tenant will, before. Wherefore the demand was well enough. 


* hats: THIRDLY, It was alſo reſolved, that the condition being for the 
on- payment 

of rent is performance of covenants, payments, and agreements, the non-pay- 
breach of a con- ment of the rent upon demand the laſt day was a breach of the bond. 


dition to per- Wherefore it was adjudged for the plaintiff. 
forra all cove- | 
nant- payments, &c. Ante, 439. Cro. Car. 207. Dougl. 382. 


Cast 9. Bateſby again/t Brookſbeck. 
In an aſſumf/it SSUMPSIT. Anddeclares, Whereas he bargained with Sinan 
againſt a ſurety Bateſby to ſell and deliver to him one hundred and fifty ſtone of 


the declaration yool for one hundred and fourteen pounds, to be paid at a certain day 
3 to come; that the defendant, in conſideration the plaintiff would de- 
not performed liver the ſaid wool to the ſaid $71 Bateſby, became fidejuſſar tor the 
the condition. ſaid Simon Bateſby, aſſumendo et adtunc et ibidem promittendo to the 
Aate, 46. plaintiff to pay the ſaid money to the ſaid plaintiff : and alledgeth in 
Cro, Eliz. 889. fact, that he truſting to the Jef:ndant's promiſe, delivered the ſaid 
2. Lev. 229 ,wool to Simon Bateſby; and the one hundred and fourteen pounds not 


. being paid, he thereupon brought this action. 
Upon non 16. pleaded, and found for the plaintiff, it ws 


moved in arreſt of judgment, that the declaration was not good; for ſau] 
he grounds his declaration upon the aſſumpſit, and there is not any 4- fax 
ſiunpſit in the caſe, but that he became Hase, and then it ougit io It 1 
have been ſhewn, that the principal had not paid it, being demanded; pou 
and ſo to have alledged a default in him, and afterwards a demand of dim 
the ſurety : and this not being alledged, there is no default alledget and 
and therefore the action lies not againſt him. Ina 
le 
And of that opinion was ALL THE Cour, abſente MoNTAGUE. 11 
Wherefore it was adjudged for the defendant. Vide 40. Edi. 3-Þ 5 172 
39. Edw. 3. pl. 12. Dyer, 370. | wife 
2 Moore ne 
lery, 


rr ä 


Ore 
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Moore againſt Bullock. wy Fs Car 10. 
NROHIBITION. The ſurmiſe was, That the abbot of Beau- © me, in 
chiefe, in the county of Derby, being ſeiſed in fee of the rectory prohibition, that 
F Norton, which was appropriated to the ſaid abbey, time whereof, In Lops Hogg a 
be. was leiſed in fee of a cloſe called THE MEA pO] CLoss, in ee c e 
Gremſtm, in the pariſh of Norton; and Held the ſaid cloſe, and took and took che 
the profits thereof in right of all tithes of hay within the faid hamlet profics thence 
/ a f in 
of Cree ton. | i | a * t Ah _ 
The defendant pleaded, that the abbot was ſeiſed in fee of that the pariſh, is 
doſ-, as parcel of ſuch a farm; and traverſeth, that he had it, and good, without 
took tue profits thereof in lieu of the tithes of hay in the ſaid ham- NEE 6: 
let. " PTR 3 given in recom- 
Ive being joined thereupon, it u as found for the plaintiff. pence, &c. 


It was now moved in arreſt of judgment, that the ſurmiſe was not „ | 
good; for, he ſhewing that he was ſeiſed in fee, that is, as parcel of Hob. PE? 
his glebe, jt cannot be in recompence of the tithes : but it ought to 2. Mod. 321. 
havebeen ſhewn, that it was given in ancient time in recompence of Cro. Eliz. 587. 
the tithes; or ſhewn that he or his predeceſſors, time whereof, 8 WII. 
have had the occupation of that cloſe, and the profits thereof, in lieu 523. 573 ; 
of tithes; and not to ſay that he was ſeiſed, which ſhall be intended as Salk. 656. 


parcel of the glebe. | | Ld. Ray. 360. 


Sed non allocatur : for it is a better form to ſay, that he was ſeiſed in e 
ſez; for it is ſo ancient that it cannot be ſhewn when, or by whom, ; 
it was given : but having had it always in lieu of tithes, it is good 
enough, and ſhall be intended to be given before time whereof, &c. 
inrecompence of the tithes; and that in regard of that land the diſ- 
charge of thoſe tithes had its beginning. herefore it was adjudg= _ | 
ed for the plaintiff, Vide 8. Echo. 4. pl. 14. Pigot v. Herns, 2. G. ee] 
45 and Cotton's Caf, cited in Auſten v. Pigot, Cro. Eliz. 736. 
wiereſuch a preſcription,was held to be good. | 


Guy . Liveſey. Ne 3 


RESPASS of aſſault and battery ; for that the defendant did A huſband may 

aſſault, beat, and wound the, plaintiff; necnon for that he af. bring an action 
ſaulted. and beat the wife of the plaintiff, per quod conſortiiun uxoris ot treſpaſs for 
bs fie 2 | | f 2 battery of the 
ſue tor tarce days amyit, The defendant pleaded not guilty; and ite Sor pond 
t was found againſt him in both, and damages aſſeſſed to eighty conſortium amiſit 
zounds (it being in truth a great battery to the huſband) ; and the in his own 
dimages given, for that the plaintiff's wife went with the defendant dem. 
And l. Is h hi: E $ a ; ry . , Puſt. 538. 4 
ved with him in a ſuſpicious manner. And it was now moved , | 
In arre t of judgment, that the huſband ought not to join the bat- 8 556. 
(ny of his wife with the battery which was done to himſelf ; and 2. Roll. Rep. 5 1. 
cannot have an action for the battery of his wife, but ought to (ro. Car, 90 
n his wife with him in the action; for the damage done to the 2 Jac. 538. 
vie, ſhe ought to have (if ſhe ſurvive her huſband); and fo 1 
the defendant may be twice puniſhed for one and the ſame bat- Fort 377. 
ter, if the plaintiff here ſhould recover; for the recovery 1. Com. Dig, 

ce 


Salk, 119, Bull. N. P. 78. 2. Ter. Rep. 4 166. 3 We 407 | 


of 


* 9 
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Gur of the huſband ſhall not bar her of bringing her action, if ſhe ſary; 

- l him. Wherefore if the huſband will he the — * 2 * 
Be have joined his wife with him. | 5 

| But ALL THE CouRT held, that the action was well brought: 
Oro. Car. 90. for the action is not brought in reſpect of the harm done to the wit. 
Poſt. 538. hut it is brought for the particular loſs of the huſband, for that he 
loſt the company of his wife, which is only a damage and loſ to 
himſelf; for which he ſhall have this action, as the Po 1 ſhall have 
(a) So where for the loſs of his ſervant's ſervice (a). And a precedent was ſhew: 
| 2 ton in 28. Eliz. in this court, where one Cholmley brought an action * 
in her father's the battery of his wife, per quod negotia ſua 2 remanſerunt; and 
family as to be bad judgment to recover. And another precedent was ſhewn to be in 
„ 52 the exchequer in Doyley's Caſe, that ſuch an action was adjudged 
ſervant, this ac» good. —W herefore it was adjudged- here that the plaintiff ſhould re. 


ion will lic f 
2 * cover. 9. Edw. 4. pl. | 51. 46. Edw. 3. 51 5 22. Edu. 4 
guod ſervitium pl. 44. FT Edw. 3. cc Breuium, 737. 20. Mo. 3. « Breyi um,” 


amiſit, See Ld. 
2. . - 
3. WAI. 18. 3. Burr, 1178. 2. Term Rep. 166, 


CaAsE 12. 8 Harris's Caſe. 


The omiſſion of ITNMHIS was an indictment againſt Harris and others, for ereQing 
the ſimiliter in a nuiſance upon the river at Barnſtable. The defendant plead- 
the — Foo cy ed not guilty; and it was found againſt him. The record wa 
nr __ brought here by certiorari, and on examination there was not any iſſue 
for a nuiſance joined; for where the entry upon the iſſue not guilty pleaded thoull 
may be amend- have been by the clerk of aſſiſe, who ought to have joined the iſſue, 
— 4 rag it was omitted; ſo the verdict was without iſſue : which being moved 
Poſt. 529. in court, they ordered thatit ſhould be amended ; for it is but matter 
2. Roll. 39. Of courſe, and by intendment was then omitted in the entry by de. 
Cro. Car. 315. fault of the clerk : and although it were divers years ſince, and in th: 
2. Hawk. 348. time of another clerk of aſſiſe, who was now removed, yet it was or- 


1. Com. Dig. ered, that the clerk of aſſiſe who then was ſhould mend it; which 


. was done, and it was amended, and theſe words, « Et Richardu 
641. « Wavrer” (who was then clerk of the aſſiſe) “ gu pro domino rig: 


8. Mod. 376. c ſequitur ſimiliter, &c.” (a) were by order of the Court interlined; 
. 107.1 for it was ſaid, that if ſuch faults ſhould not be amended, many of the 
1. Ter. Rey 784. trials upon indictments (and peradventure in caſes of felony) would 


be overthrown. 
(a) See 2 Hawk. P C. 394. 


| Carr 13. Bourn againſt Carrington. 


e RROR of a judgment in Derby in debt N the heir, upon 
inferior court an obligation 9 his father. The defendant pleaded riens pr 
againſt an heir deſcent. The plaintiff replies aſſets, but doth not ſhew any place; 
on an obligation and it was found for the plaintiff: and now error aſſigned, Becauie 
1 he did not ſhew in his replication any place where the afſts ſhould 
that he hath af- be; and ſo there is no place from whence the venue ſhould come. 
fets within the And although it were alledged, that this being in a corporate vil 


Jur 3 which hath not any juriſdiction to try any matters out theres 

e, . , 

1. Roll ww 2. Roll Rep. 48. Dyer, 271 Ray. 187. Lut. 305, 1466. Show. 50. Salk. 21. 
59 | 


-5. Co. Dig. 1 Cowp. 18. 20. 1. Term Rep. I51. (2 


/ 


% 2 
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(20d therefore may be well intended to be in Derby, where the action Bovan 

was brought), yet ALL THE Couxr held it to be erroneous; for , © 
jntendment Fa not help it, and the replication is ill: and it is all one 3 
whether the action is brought in a corporation, or in any other court; 0 
for in both the plaintiff ought to ſhew the place of afſets; and becauſe 

he did not, it was ill, and the judgment was reverſed, . 


Anpin the ſame Term a writ of error was brought of a judgment in debt in en 
in Lichfield, 1n Clerk v. Broughton, where in debt againſt the heir, inferior court, on 
upon an obligation of his father, the defendant pleaded riens per deſcent. . _ 
The plaintiff replies, that he had aſſets by deſcent ; but they did not dant had aſſets 
ind any place where: and the plaintiff had judgment; and this judg- by difcent ? a 

ment was affirmed, although it were objected, that this being a pri- verdict finding 
re juriſdiction, they had no authority to enquire of any thing out —_ 1 
thereof, and that this differs from the cafe of actions brought in the good. 

king's courts, which have 2 ae 3 non 2 Ante, 55. 

tzr : for this enquiry was enough ; as an enquiry ma 6 | 

Ats in Ireland 3 Wherefore the judgment was cl ee 3-Roll Ab. 688. 


en 
Cro. Eliz. 101. Cowper, 19. 


(2) Dowdale's Caſe, 6. Co. 46. Ante, 55. 


Leneret againſt Rivet. Cas 14. 
Trinity Term, 16. Fac. 1, Noll! 


SSUMPSIT. Whereas one Thomas Ogle had acknowledged th a/ump/r, if 
A himſelf to be indebted to the plaintiff in ten pounds for divers the plaintiff de- 
treſpaſſes done to him; which ten pounds the plaintiff, at the defen- — = Fo 
dant's requeſt, was contented to accept of ; that the defendant, in 10 eee N 
conſideration that the plaintiff, at the defendant's requeſt, would ac- performance of 
quitand diſcharge the ſaid Thomas Ogle of the ſaid debt, and permit both; and if one 
him to carry out of the plaintiff's houſe certain goods of the ſaid Tho- —_— | 
mas Ople's, which were then there, 'aſſumed and promiſed the plain- ee bad, root 
tiff to pay him the faid ten pounds at ſuch aday : and alledges in fact, judgment on a 
that ne acquitted and diſcharged the ſaid Thomas Ogle of the ſaid ten general verdict _ 
pounds debt, and ſuFered him to carry away his ſaid goods out of his 1 | 
houſe; and that the defendant had not paid the ſaid ten pounds to the cw hay, 1 

N f 4 þ | | 477. 
plantiff according to his promiſe. 759. 
Thedefendant pleaded non aſſumpſit; and it was found againſt him. Yelv. 18. 76. 


L : F Ines, 328. 
It was now moved in arreſt of judgment, that the declaration was Rab. 69. 
not good, hecauſe he doth not ſhew how he acquitted the ſaid Thomas Ray. 400. 
Oel; for it caanot be without deed, which ought to be particularly ry wo; 
ew: and although the conſideration, to ſuffer him to ou? out of 11 


be plaintiffs houſe the ſaid goods, had been a ſufficient conſideration, 1. Ter. Rep 31. 


ad was well alledged if it had been by itſelf,” yet when it is joined 
with another conſideration which is good, if it had been alledged to 
ave been performed; it not being well — to have been per- 
formed, makes the whole declaration to be ill. | | 
Tat Cour was of that opinion. Wherefore it was adjudged 2 Elis. 79. 
0 i te, 127. 
Blunden 


ſot the defendant. 


— , Oy As 
— 
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Cars 15. hhlunden again/t Euſtacdde. 
To fay ef- A CTION ON THE CASE. Whereas he was a ſurveyor n 
weyor that he is f meaſurer of lands, and gained his living by ſurveying and mea. 


; Michaelmas Term, 15. Fac. 1. Roll 510. 
Ds - | * RROR of a judgment in an action on the caſe, upon an aſumpſt 
ou _—_ made at Southwark, N 
N ſum at ſo much | | 
2 month, an Tat FIRST ERROR aſſigned was, That the declaration was not 


Co Lit 292. brought within four months after the promiſe made, fo before al 


Aa 


In cozening, ſyring of land, the defendant having communication with hin 
3 : of la: | | | bs 
3 meaſaring of land, ſpake of him theſe words « Thou art a bout 
3 for ald a ſhifting knave, and a cheating knave. ? dorening 
ſuch words | | 


rw — After verdict, upon not guilty pleaded, it was moved, thine theſe 


Hob -6 words are not actionable, for the words are too general. Zig 
Cro Car. 211. e Re: | | af 
552. 563. But CaLTHorPE, for the plaintiff, moved, that he might have 


judgment, inaſmuch as they touch him in his profeſſion and means 
of getting his living; and the art of ſurveying and meaſuring of land 
* is an art whereof the law takes cognizance. | 2 


MonTaGue, Chief Juſtice, ſaid, although generally to ſay that 
one is a cozener, an Action lies not; yet for ſuch a particular perſon, 
this touching him in his means of living, the action well lies: but 
THE OTHER JUSTICES doubted thereof; wherefore they would ad- 


viſe, 


Afterwards, in Hilary Term, the caſe being moved again, at, 
THE COURT agreed, that in regard a ſurveyor is an officer of ſkill, 
and there is ſuch an officer for the king, who is mentioned in acts of 
parliament by that name, thoſe words touching him in his profeſſion 
thereof, and taking from him his means of 2 his living, the ac- 

tion well lay; and it was adjudgedfor the p aintiff | | 


Cast 16. | Beckwith againſt Nott. 


N 2 good: for he declares, M hereas the defendant was indebted to him 


upon every de- in four pounds, he 1 at Southwark, upon ſuch a conſidera- 
fauit of pay- tion, that he would pay it him by five ſhillings the month; and 
<5 alledgeth in fact, that he had not paid the ſaid four pounds, nor 
mn Ss any parcel thereof, according to his promiſe : and the action was | 
9 the money was due; and declares to his damage of ſix pounds. 
2. Mod, «6, Upon non afſu 1 it was found for the plaintiff; and the 
3. Lev 383. damages were aſſeſſed to four pounds, and judgment given accord- 
Dyer, 113. ingly. And it was alledged to be erroneous; 4 he ought to have 
776 — > ſtayed the bringing of his action until all had been due, or to have 
2.Lev. 107. demanded the ſum which was due for the four months only, 
Owen, 42. and not the entire debt: as in debt upon a bill or recognizance 


Gre, x" 24" payable at two days, he may not bring his ackion until the whol 
fun 


3. Bac. Av. Jil, 712. 1. Term Rep. 17, 2. Term Rep. 100, 


1 * 
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in is due, upon the bill (a). But it was thereto anſwered, that this Brera 1 


i not like to a Caſe of a bill of debt, which is grounded upon the ſpe- N 1 
city, and cannot be demanded until the entire ſum be due: butt 
here it is grounded upon the promiſe, which is broken by every non- | 
ment according to the promiſez and he doth not demand any ſum 
rein, but only damages; and it is at the diſcretion of the jury, 
whether they will find the entire ſum in damages, or only ſo much as | 
is due. add | HF 5 | CREE? . Ws 5 5 ee 
But when they give the entire damages, as here, Dopz gips ſaid, 
ii with an averment that it is given for the entire ſum; and it 
o good bar in a new action on the caſe upon that promiſe.— 
„ of that opinion were ALL THE JUSTICES, except Houohrox, 9 ·᷑ 
was dbabted thereof, and held that the declaration was not good, 0 ; 
Pecgal he did not declare in certain, that the promiſe was not per- 
c by the non-payment at ſuch days, and did not demand dama- - 
itt and not to ſay that the four pounds is not paid, nor any 
rofcel thereof 5 for thafour pounds is not yet due. Vide 4. C. 94. 
Du, II2. 7 1 | bo 4 1 
$17 ERROR was aſſigned, Becauſe the venire facias was Yenire facias. - 
e vicinets de Southwark. where it ought to be de Southwark, Ante, 93. 
, Hen. F. pl. 10. — Sed non allocatur. ; | . 


Tn: judgment was therefore affirmed.— Meta ex hoc, that where a 4/umpſt for 
nz: brings ſuch an ation for breach of an M umpſit upon the firſt day, non-payment o 


* x a firſt inſtal. 
to count of damages for the entire debt, for he cannot have a ment ſhould ay 


nen Action. | | damages to the 
| amount of the whole debt, (ro. Car. 241. 


See 8. & 9. Will. 3. c. 11. ſ. 8. 3. Bac. Abr 717. and Webb v. Dirile, 3. 
27. Abr. 713. i | 


* — 3 * 


Bennus againſt Guyldley. | Car 17. 
Trinity Term, 16. Tac. 1. Rl 398. 


CTION UPON THE CASE. Whereas the defendant re- An a&ion on 
e yered againſt him ſeven pounds ten ſhillings for coſts and the caſe in na- 
G1 ages, and upon that judgment the plaintiff” paid to him ſeven PE deceit 
"PE 1 : : ot lie for” 
it po und, and the defendant made him a releaſe of that judgment, and ſuing on a judg- 
by his deed covenanted that he would withdraw all proceſs of execu- ment aſter a re- 
ton fir chat debt; that the defendant intending unjuſtly to vex him, leaſe, but the. 


= gaſt tis releaſe, and againſt his promiſe in the ſaid writing, the 20 NI 
June, 15. ac. 1. ſued a capias ad ſatisfaciendum againſt the plaintiff leaſe byandite 


, or debt, returnable in-7 rinity Term following, which he deliver- querela. 
n ed ty dne ſheriff to execute; who by force thereof, afterward, viz. 1. Noll. Abr. 


hi 20 July, 15. Fac. 1. arreſted and detained him in priſon until he 5 = 
1 | pai. ihe ſeven pounds ten ſhillings, to his damage, &c. Bene 
1 The defendant demanded oyer of the deed, which was entered in 
ler verba; wherein was the clauſe of releaſe and covenant to with- 

x (ay the proceſs of execution; and alſo another covenant which was 

_ * mentioned, viz, to acknowledge ſatisfaction upon the plaintift's 


2ve colt, upon requeſt, | 

nly Ide defendant pleaded hereto, that the ſheriff did not arreſt him by 

nce ais appointment, ; "i | | 

hole This plea being vitious, the plaintiff demurred ; and upon argu- 
en tie defendant did not maintain his plea, but took exceptions to 

ſum de declaration. 8 Lt 

FirsT, 


— 


es  —  Michatlimas Term, 16. Jac. 1. In B. R. 
Pros Fnsr, That he 6ught not to ſue this action in nature of a dece; 
89 as it was pleaded) for ſuing forth execution againſt his own — 
| * but he ought to have relieved himſelf by an audita querela. " 


SzconDLY, That he ought to have had an action upon the cz 
Sp and upon the promiſe to 4 proceſs of execution; _ if 1 
not eſfhft, extended, yet an aſſumpſit lies not thereupon, becauſe it is by deed, 
where the un- and ſo he ought to have an action of covenunt, and not an aſſumpſit,—. 
| Guneding is by And of that opinion was THE WHOLE COURT as to that point. 


Poſt. 598. Cro. Car. 343 1. Roll Ab. 11. 517. Moor, 340. Cowp. 128. Stra. 648. 103 
Dougl. 18. 1. Term Rep. 441. 2. Term key. 479. 483. 7. 1089. 


Tip. and THIRDLY, It was objected, that it appears by the plaintiff's own 
not cafe, lies for ſhewing, that he was — — by this proceſs of execution; for 
arreſting 2 man jt is ſhewn that the ſheriff arreſted him upon the 20 Fuh, which was 
without war- , LK : « | 

keen a long time after the return of the writ; fo it was done without 
1. Ter. Rep. warrant, and is falſe impriſonment in the ſheriff, who took him by 
585. colour of that proceſs.— And for that cauſe principally this declari- 

tion was held by ALL THE CouRT to be ill. + 


A if need FOURTHLY, It was objected that this declaration was not 
not ſhew more becauſe he declares upon a deed, and recites but parcel, whereas he 
of a deed than ought to ſhew the whole deed. —Sed non allecatur; for he mentions a; 


N gag much as ſerves for his purpoſe in this action, and the reſidue ſhewn 
tion. doth not alter it. Wherefore, for the firſt and third exception, it was 
Ante, 140 adjudged for the defendant. 1 
Cowyp. 665. 727. . 
Cave 18. Clerk's Caſe. 
Contoraptucns LERK of Hertford being expelled from hong a burgeſs there, 7 
words ſpoken procured a writ (a) to the mayor and burgeſſes to reſtore him, 


by a burgeſs to or ſignify the cauſe; who returned, that he, being churchwarden, 
cauld of diafran- preſented one of the burgeſſes maliciouſly without cauſe, for being ab- 
chiſcment, ſent from the perambulation ; for which being rebuked by the mayor 
Lut. 232. he ſaid contemptuouſly, I care not for Mr. Mayor nor any of the 
2 Lev. 200. « bhurgeſſes;” and for this cauſe he was expelled. —And it was held 


Palm. 45s. td do no cnuſe of expulſion; wherefore there was another writ of rel- 


ICDs. 
Stiles, t5t. titution awarded. / | 
Salk. 426. (a) Of mandamus, See 4. Com. Dig. 205%. 5. Mod. 257. fer 
L 70 
; . . = 0 , Int 
Carr 19, Michel again/t Sir John Croft and Others. 1 


Trinity Term, 11. Fac. 1. Roll 119. 


To a fire facies COCIRE FACIAS upon a judgment in debt againſt Thomas Riu 
dh ws? wa => for two hundred pounds againſt his terre-tenants. The ſheriff * 
in debt againſt returned, that he warned Sir John Croft and three other terre · tenant. #9 
1 The three made default. Sir John Croft pleaded, that one T homus bun 
dants may plead Rivet was terre-tenant of twenty acres in ſuch a vill, which are 
« that there the lands of the ſaid ,Thomas Rivet, againſt whom the recovery 
was no ſire e. was at the time of the judgment and demands judgment, if he 


_—_ ang ſhall be put to anſwer, until the ſaid Thomas Rivet be 
danrs. 3. Co. 13, 14. Cro. Car. 295. 518. Moor, 524. 2. Vent. roa, 105. 1. Salk. 598. 601. 


A. Saund, 8, 23. 1. Med. 236. 8 
The 


. AW AYR . ©. £aa% 
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The plaintiff thereupon demurred : and after argument at the bar, Mien“ 
it was adjudged for the defendant, that the plea was good. . f Glove 
HouGHTON, Juſtice, ſaid, there is difference betwixt a ſcire factas nd Others, 

o have execution upon a judgment in debt, and to have execution, ba A 
upon a judgment in a real action: for in the laſt, this is not any plea, 2 g 
for every tenant ſhall anſwer for that which he hath, and the one may Stra. 461. 
loſe, and the other not; but in a ſcire facias to have execution of a 
gebt, becauſe every one ought to be contributory for his part, the one 
ſhall not anſwer as long as he can ſhew that another is contributory 
with him : and although the ſheriff returned, that ſuch are terre-te- 
nants, vet that ſhall not conclude the defendant, but that he may ſay, 
that another is terre-tenant of parcel, who is not warned; and a pur- 
chaſer cannot have an audita querela, until he be grieved by the exe- 
cution ſued againſt him, as 17. Al and 17. Edw. 3. pl. 29. and 
deing warned, if he do not plead, that another is terre-tenant, who 
ought alſo to be charged, he never afterwards ſhall have an audita 
la: and that one may have an averment againſt a ſherifPs return, 
appears by 2. Eliz. Dyer, 173. 41. Edw. 3. pl. 36. 11. Edw. 
3 * Brevium,” 286. where this plea pleaded was allowed to be 
good; but that the writ ſhould not abate, and that the defendant 
ſhould not anſwer until the other was warned. Vide 12. Edw. 3. 
Executor, 77.—Wherefore it was adjudged for the defendant. 


Roberts againſt Trenayne. 8 
Trinity Term, 14. Fac. 1. Roll 850. Cornub, - 3 


RESPASS de clauſs fralis in Nerthall. Upon not guilty pleaded, Money lent es 
1 a ſpecial verdict was found, that Cyprian Cory was RAR in fee mortgage for 
of the land in queſtion; and that it was agreed that one Mary Ad- * $'ven time, at. 
dngton ſhould lend to him one hundred and fifty pounds, and for the ee 8075 
ſeeurity of the repayment thereof Cyprian Cory leaſed to the ſaid Mary quarterly, if the 

: | BON J quarterly, if the 
Addington this cloſe fot ſixty years, to commence at the end of two de ſo long 
years, upon condition that if he paid the one hundred and fifty pounds , ig vſurions, 
the end of two years, the leaſe ſhould be void ; and it was then 1 
further agreed betwixt them, that the ſaid Cyprian Cory, for the de- and although a 
ferring and giving day of payment of the ſaid one hundred and fifty the payment of « 
pounds for two years, ſhould pay unto the ſaid Mary Addington for eee 
ntereſt yearly twenty-two pounds ten ſhillings quarterly, if the ſaid tro, . 
Mary A a t | the principal 

ry Addington ſhould live fo long: that in performance of this be ſecured by 
2 l mY 
zreement, the lent to the ſaid Cyprian Cory one hundred and fifty Hen deeds, 
pounds, and he made the ſaid leaſe for ſixty years, and granted by Ante, * 553. 
hae to the ſaid Mary Addington an annual rent of twenty-two poun * L 
ten ſhillings, to be paid quarterly, if ſhe lived fo long, and after- 3 
_ conveyed the inheritance to the 3 ; and that the ſaid one 642. 741. 

undred and fifty pounds was not paid; and that the ſaid Mary Ad- S. Co 30. 


en took to huſband Trenayne, who entered for non-payment; et Can. 5 469. 


/ ſuper totam, &c, 1. Shower, 8. 


* FIRST QUESTION was, Whether it were an uſurious con- Ack. 30. 

l : within the ſtatute, becauſe it was a mere caſual bargain ; for j. Hawk. P. C. 

he die before any day of payment of the rent, the rent was 530. 8 
Zone, 


— 
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Cowper, 112. gone, and yet he ſhould retain the one hundred and fifty pounds for 
om 720. two un, and pay nothing forit ?!—IT was RESOL xp, that it wa; 
5 Ker an uſurious bargain ; for by intendment ſhe might live about tuo 
3. Term Rep. years, and it is an apparent poſſibility that ſhe ſhould receive that 
536. 551- conſideration whereby ſhe is within the ſtatute. Vide 5. G. 70, 
Cleyton's Caſe. | 4 
If ſeveral ſecu- SECONDLY, It was moved, Whether this leaſe, being taken for 
rities be given the payment of the principal money, and not for the payment of any 
upon an uſfuri- part of the uſury, be within the ſtatute, to make the bargain void ?— 
ous contract, Ir was RESOLVED, that it is, becauſe it is for the ſecurity of mon 
vis. one for the , . 5 ley 
;ncipal, and a lent upon intereſt, and for the ſecuring of that which the ſtatute in- 
different one for tends he ſhould loſe : for otherwiſe it would be an evaſion out of the 
the intereft, "2 ſtatute, that he would provide for the ſecuring of the payment of the 
ee voud. Principal, whatſoever uſurious bargain was made, which the law will 
440. n 
„Co. 69. not permit. ; | | 
Tag Eliz. 28. 2. Lev. 8. Skin. 348. 1. Hawk. P. C. 532. 
8 THiRDLy, It was objected, That this verdict found, that there 
tin for perjury was an agreement between them in the ſame manner prout, c. butit 
en 5. Elis. c. 9. doth not find that it was corrupte agreatum, which ought to be preciſe. 
5 2 pd ly found, to draw him to be an offender within the ſtatute : and there. 
eagec to nave fore in an information, if it be not alledged that corruptè agreatum 
been wilfully FOOTE _ : : 
end corruptly fuit, it is not good: ſo upon the ſtatute of 5. Elix. c. 9. of perjury, 
committed; but if it be not alledged that he voluntariè et corrupte commiſit perjuriam, 
e Trent Al is not good. —SED NON ALLOCATUR ; for there is a difference 
dannen n o betwixtaninformation, which ought to be preciſely alledged, and a 
uſury is good, g 5 5 
though it do not ſpecial verdict wherein all the circumſtances are found; which being 
tiad that the apparent to the Court to be uſurious, and cannot by intendment have 
agreement was any other conſtruction, it ſufficeth : and here it is apparent, that the 
Pere money was lent for intereſt, and is more than the ſtatute permits; 
Ante, 64. 210. Money ; : : g 
Cro. Eliz. 145 Wherefore, being uſury apparent, the Court ſhall judge it according- 
. Eliz. 147 © FS”, ; 

201. ly. And the caſe of Higgins v. Mervin was cited t be adjudged, 
Cro. Car, or. that if the corrupt agreement be not expreſſed in the verdict, and 
* go the matter is apparent to the Court to be uſury, where the jury need 
f „ed 19 not to ſhew that it was corruptly, for res ipſa loguitur e other- 
72. 184. rn; 2 . ee ee 
Shower, 190. Wile it is, if it be but implied. Wherefore it was adjudged for tle 
2. Hawk. P. C. plaintiff. | 


— Norz, That DopERIDGE, Juſtice, took theſe differences in 
| caſes of caſual uſury. 


Figs, If I lend one hundred pounds, to have one hundred and 
ON or * twenty pounds at the year's „ a caſualty, if the caſualty 
at more than goes to the intereſt only, and not to the principal, it is uſury; 
legal intereſt, for the party is ſure to have the principal again, come what 
and the caſualty will come; but if the intereſt and principal are both in hazard, it !s 


ffect in | l a 
. e * not then uſury: and it was therefore adjudged in the common 


ufury. pleas, in Dartmouth's Caſe (a), where one went to Newfound- 
Ante, 253. lund, and another lent him one hundred pounds for a year i A 
Oo Bika, ap; victual his ſhip; and if he returned with the ſhip, he wou!d oy 
643.941, © have ſo many thouſand of fiſh; and expreſſes at what rate, * 
Show. 8. which exceeded the intereſt which the ſtatute allows; 7 
Hard, 518. x. Bulſt. 36. 1. Sid 182. 2. Ch. Caf. 130. Vern. 26g. 1. Vez. 164. 2. Burr. 7% veſt 
3. Bac. Abr. 601. 691. 1. Hawk. P. C. 531. and the caſes there cited. 2. Bl. Rep. 863. Coup /) wife 


Term Rep. 531. 
. 4 (a) Ante, 209. 


if 


r ESE. CE. 


c 
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judged to be no uſury. 
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if he 40 not return, and then he would loſe his principal; it was ad- | 


SEcoNDLY, If I ſecure both intereſt and principal, if it be A joan at more 
it the will of the party who is to pay it, it is no uſury: as if than the legal 
[ lend to one A hundred pounds for two years, to pay for the rate W — 
ban thereof thirty pounds, and if he pay the principal at the if "a 2 yo 
year's end, he ſhall pay nothing for intereſt, this is not uſury ; ment of the 
for the party hath his election, and may pay it at the year's end, and principal the 

imſelf, | \ | ' borrower may 
ſo diſcharge himſelf. | -; -o| 
reſt. 5. Co. 69 b. 1. Atk. 342. 35. 2. Burr. 891. 1. Vent. 254. I. Sid. 37. 5. Bac. Ab. 408. 
. Hawk. P. C. 532. Cowp. 113. 794. Dougl. 712. 


" 
i . 


Sheriff againſt Wrotham. ' +" Cart a7, 
| Trinity Term, 15. Fac. 1. Roll 615. 


RESPASS, quare clauſum fregit at Ridgwell. Upon not guilty on a deviſe of 
pleaded, a ſpecial verdict was found, that a 


William Wade, being leſſee for twenty-one years of the land in : She The paves, 
queſtion, by his will deviſed the benefit of his leaſe to Alice his wife « ſaid fix years 

for ſix years after his death; and further deviſed, that after the ſaid fix © ended B. if 

years ended, & then Fohn my ſon, if he come home, ſhall have the : N 1 * 
« benefit of my ſaid leaſe during the reſidue of the term; and if c have it fer 
Jahn my ſon doth not then come home, then illiam my ſon ſhall « +he reſidue of 
« poſſeſs and have that leaſe to his benefit until John my ſon do come © the term; 

« home.” And he deviſed to his wife all his goods, chattels, and, but if B do. 


. 2 * not then 
implements of houſe, and made her executrix, and died. « come home, 


Alice enters clamands virtute legationis. Milliam the ſon, during ., 5 or 8 


the fix years ( John being beyond ſeas and not returned), made his « the leaſe until 
will, and deviſed that leaſe to Heſter his wife, and made her his ex- © B. do come 
ccutrix, and died. The ſix years afterwards expire; John doth not © home; C. 
return; and Heſter takes to huſband the plaintiff, who enters: Alice 9 
takes to huſband the defendant; / and the queſtion was, Which of the fix ſped 
thele had right ? ; | | _— and if 
After divers arguments at the bar, it was adjudged for the plain- — ie wal 
itt, that He/ter had good right as legatee or as executrix of William go to his execu- 
de younger ſon, although he died before the ſix years expired. And n. . 
athough it were objected, that it was a mere poſſibility in the ſe- pon RY * 
cond ſon, and that he could not have it unleſs he ſurvived the fix . Nel ab. ord 
ears and his brother did not return, ſo as there were two contin- 2. Roll, Ab; 48. 
gencies therein, and it was never veſted in the teſtator, and therefore 10. Co 85. b. r. 
he could not deviſe that his executrix {hould have it, for ſhe can take 8 Co. 19. 
nothing unleſs her teſtator had the intereſt in him, for ſhe cannot take 8 wh 
t 28 bona teſtatoris, when the teſtator never had it: 3. Lev. 26s, 


Yet ALL rug Count held, when it was firſt deviſed for fix 435. 495 


ears, and afterwards for the reſidue of the term, it is not a poſſi- 4. Burr. 2157, 

bility, bur the intereſt of the term after ſix years expired. And al- 2. Atk. 36. 

tough it ſhould be accounted to be a poſſibility in the teſtator, as. | 

let foraſmuch as it is ſuch a poſſibility that the term might have 1 

reſted in him, if he had lived until after the ſix years expired, the 1. walk. 231. 

we by her entry having agreed to that legacy, the reſidue of the Chan. Caf. 133. 
term 


— 
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Seezrr term might have veſted in him without any other ceremon 
* held, that that poſſibility might well go to his executrix . 
KOT HAM. R , 5 i Ane ex. 
ecutrix ſhould have it becauſe it might have veſted in the teſtator 
Vide 3. C. 19. Boraſton's Caſe, that a term certain being limited to 


one, and after that it ſhall go to another, is not a contingent eſtate, 


but a mere intereſt. Vide Plowd. 519. Welder's Caſe, and 10. C. 


51. Lambpet's Caſe, ſo reſolved. And although a judgment i 
in this court Trinity Term, 8. Fac. 1. Roll 439. in Price . ae. 
(a), that ſuch a poſſibility of a term ſhall not go to an executor or 


adminiſtrator, they held that it was not law, but conceived the reſo- 
lution in Zampet's Caſe to be good law in this point. And it appears 
here, that the defendant hath not any colour of claim; for it is limit. 
ed to her but for ſix years, ſo ſhe ought not to have it for a longer time; 
and that ohn was not to have it, unleſs he were returned; wherefore 
it veſted in William: and thereupon adjudged for the plaintiff. 

(a) 1.Roll. Ab. 916. intereſt ; but in 1. Roll. Abr. 916. tha 

(5) In the abridgment of this caſe his executor ſhould have it, becauſe it wa 
2. Roll. 48. it is ſaid that William could a poſſibility fixed in the teftator, and de- 
not deviſe this poſſibility during the ſix pending only on the act of God for it, 
years, for until they expired he had no perfection. 


ee 22. | Havergill againſt Hare. 
. Hilary Term, 13. Jac. 1. Roll 

Warent charge TD JECTMENT of a leaſe of Mliam Fiſher, of lands in Plum 
be granted in fled, for three years. Upon not guilty pleaded, a ſpecial verdid 
CO - * found, that | a | 

treſs, and a William Parker was ſeiſed of that land in fee, and the 31 Oc 
fine be levied of tober, 8. Fac. 1. by indenture inrolled within ſix months, granted 
the lands to the à rent of twenty pounds a year to. Iſaac Warden, and his heirs and 


uſe and intent 2 
i the lad aſſigns, payable at Michaelmas and the Annunciation, with clauſe of 
1 diſtreſs and by the fame indenture covenanted, 'for himſelf, his 


rly rent 


thould be be- heirs or aſſigns, upon requeſt by the ſaid Iſaac Warden, his heirs 
hind, andne and affigns, to levy a fine of the ſaid lands to Robert Hill and Wi 


. lam Pewall, which fine ſhould be to the uſes following, and that 


> bg they ſhould ſtand and be ſeiſed to the uſes, intents and purpoſes 
heirs, or aſſigns, after expreſſed : © That if it ſhould happen the ſaid yearly rent of 
3 — 4. © twenty pounds to be behind and unpaid, and that not ſufficient 
on balf a fe ® diſtreſs can be found upon the premiſes, or any reſcous, pouad- 
rent becoming © breach, or replevin, ſhall happen to be made, that then and from 
arrear, thegran- « thenceforth it ſhall and may be lawful for the ſaid [aac Warden, 
ber may nt: « his heirs and aſſigns, into the (aid lands to enter, and to have and 
condition, but a © enjoy the rents thereof, until the ſaid rent of twen pounds, 
Limitation to the © with the arrears thereof, if any be arrear, be fully ſatisfied to the 
uſe, and fball (e ſaid [aac Murden, his heirs or aſſigns,” The find, that the 
be conftraed ſaid Iſaac Warden, by deed indented and enrolled within the fix 
acc-rding to , 

the intent of months, 12 June, anno 9. Fac. 1. bargained and ſold that rent to 
the partie. William Fiſher the leſſor, with all penalties, forfeitures, profits, and 
advantages compriſed in the ſaid indenture; that in 19 Or, 
Co. Lit. 203. 11. Fac. 1. the rent due at Michaelmas, being arrear, was anded 
9 by William Fiſher, and not paid, nor yet is paid; that in Trim 
799 · Moor,$3(- 1. Leon. 246. 1. Sid. 344. Fearne, 423 1. Bac. Ab, 119. 420. 


Term, 


7 


8 7 2 


Asi AST 28. 8 
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ac. I. William Pewall, at the r of Milliam Fiſber, Havens. 

wy : ba to the uſes compriſed in the ſaid firſt indenture; that >. — 
frerwards, 23 September, 13. Fac. 1. Witham Fiſher diſtrained for * 
"his rent of ten pounds due at Michaelmas, 1 1. Fac. 1. and impound- 
ed the diſtreſs, and the defendant ſued a r levin, and had the diſtreſs 
delivered by replevin; and that William Fiſher entered and let it to 
the plaintiff for three years, prout in the declaration; and the defen- 
dnt ouſted him; et ſi, &c. . 

This caſe was often argued at the bar, and afterward at the hench. 

Taz FIRST QUESTION made was, Whether the entire rent not 
being arrear, but only ten pounds for half a year, be a cauſe of entry 
within the proviſo ! for that the words thereof are, © if the ſaid rent 
« of twenty pounds be arrear, and doth not ſay, (or any part or 
« parcel thereof, &c.”” and this being a condition ought to be taken 
ſtriMly,—But as to that, ALL THE JUSTICES agreed, that it is a ſuf- 
kcient cauſe of entry; for the rent is arrear, and he may have an aſſiſe 
4 riddity predia. although half a year's rent is only in arrear, and 
it is within the words and intent of the condition. iſo this is not a 
condition, but a limitation of the uſe, which is to be conſtrued ac- 
cording to the intent of the parties; and the words are not, & if 
« twenty pounds rent bearrear,” but «if the rent of twenty pounds 
« be arrear ;”* and that is ſaid to be arrear, if any of the half year be 
arear, Wherefore this non-payment of the ten pounds, and repleuin 
brought upon the diſtreſs, are ſufficient cauſes of entry. 


Tux sgconp QUESTION was, Whether this contingent andi —_— 
future uſe to riſe upon non-payment of the rent, and the replevin he g an ed, and 


lued upon the diſtreſs, which was limited to 2 Warden, his heirs a fine levied to 
and afhgns, be transferable over by this indentute of bargain and the uſe, intent, 
dle? for it was ſtrongly urged by the defendant's counſel, that it — Fe 

| * Dor ur =" 4 e rens 

s a matter in privity and poſſibility only, which is not transfer- be arrrar the 
ze before it falls in eſſc.— But ALL THE JUSTICEs reſolved, grantee may 


that it being a matter of inderitance, and being for the fecyrity enter, it creates 


& the payment of rent, and waiting upon the rent, might well — aA 
be transferred with the rent, and by the grant of the rent the pe- to rife on the 


ralty and advantage well paſſed; but if it had vn a mere poſſbility non- payment of 
or a contingent eſtate, not coupled with any other eſtate, then it had the rent, and is 
not paſſed, | : 5 transferable : 


SY 1 a over, by bargain 
nd fale, with the rent. 2 Roll. Ab. 48. Cro. Car. 359. 503. Plowd. 56. Ld. Ray. 32. Fearne,q 43. 
t Will. 166. 2. Bl. Com. 165. 314. | 


Tampl v, Admitting it to be a ſufficient breach, and that he 


bath the title well conveyed to him, the queſtion then is, What © fnelevied to 
gained by his entry? beczuſe the words are, that he rent · charge, 


* ſhall enter and retain until he be fully ſatished.” Whether he with a power 
tath ſuch an eſtate as that he might make a leaſe for three years limited by way 


vt of it? and, Whether the leſſee upon ſuch a leaſe may maintain an ung 


a 49%ment ? for it was much inſiſted upon and very ſtrongly urged ment of the 

the bar to the contrary; but only that he ſhould have the lands reat, « and re- 

faſt as a pledge, or as tenant at ſufferance, until the rent was paid.— 5 W | 

* fel,” conveys to him on entryan eſtate in poſſeffion, of which his leſſoe may maintain eject nent; for 

1a a conditional inheritance until the reat be paid T. Rall. Ab. $46. 2 Roll. Rep. 12. Poh. 

4 3- Bulſt 250. 1. Sid. 223. 263.344. Raym. 135. 3158, x Saund. 212. Lev. 479. 
246. Cro. Car. 511. 2. Bac. Abr. 362. B 


* 


N Michaelinis Term, 16. Jac. 1. In B. R. and C. 8. 


Havrachrr But ALL THE JUSTICES refolved, that he had ſuch an eſtate that he 
| _ might make a leaſe, and that this leaſe was good until the rent 
HA. 2 <P os . . * a Was 

paid; and it is quaſi a conditional inheritance which ſhall 80 to his 
Sce Mr. Har- , heirs and aſſigns, but always determinable upon the payment of the 
grave's Co. Lit. rent, as in the caſe in Littleton. Feoffment reſerving rent upon con- 
p-203. note (3). dition to re-enter and retain until he be ſatisfied, it is no abſolute de- 

; feat of the eſtate, but a retainer as a pledge. Vide 44 AF. pl. 
21. Hen. 7. pl. 7. 38.-Edw. 3. pl. 5. Dyer, 375. 14. Hen. 7 
| pl. 4. 8. G. 96. . 3 

Er. Ifaman TIE FouRTH QUESTION was, Whether this rent of ten pounds 
Sant arent- due and demanded before the fine levied (at which time for non-pay- 
m_ 9 ment no uſe could be raiſed), and afterward the fine is levied, and 
4 — 5 fine to then a diſtreſs is taken for the rent due before the fine levied, and af. 
dhe ules, in- terwards replevin ſued thereupon, gives title of entry to Jillian 


rents, and =” Fiſher ? | 
I , th t I . . . - 101 „ > | 
3 And in this point the Juſtices were divided. Hovcnroy and 


bind, the grantee JNODERIDGE held, that he had not any title to enter; for this rent 
_ _—_— being due before the fine levied, by the levying of the fine 
ti Ke. rp. the uſes were raiſed, and not before, and that cannot extend to 
2fterward the the rent formerly arrear ; for it ought to be arrear after the uſe 
fine is levied, raiſed, and there ought to be a diſtreſs taken for that rent which 
Ve — is arrear after the uſes raiſed, and not to any rent before; for the 
arrear, due and words are, If the rent be behinc, and diſtreſs taken, and replevin 
demanded be- © ſued, then, &c.“ which cannot refer to any rent due before the 


fore the ſine fine. 


be _— CRroKeE and MoNTAGUE held, that the fine levied and the firſt 
Roll. Ab. Soo. i 

2 Co. 92. indenture 8. Fac. 1. (which was before the rent due) were but an aſ- 

x. Co. 99. ſurance, and therefore —_ levied hath his eſſence for the raiſing of 

$. Co. 7: uſes, and is guided by the firſt indenture, which was long time de. 

zer, 291. fore the rent due; for the execution of all things executory reſpect 

| the original act, and ſhall have relation thereto, and all make but one 

act, although done at ſeveral times; as the Earlof Rutland's Caſe (a), 

covenant to levy a fine of a hundred acres within the year; the year 

expires, and a fine is levicd of eighty acres, the fine thall be to the 

firſt uſe. Alſo there is no cauſe of entry, but for the diſtreſs taken, 

and the replevin ſued, which are both after the fine: wherefore the) 

beld that he might well enter. But if the diſtreſs had been before the 


SPES 


fine levied, and the replevin after, it might peradventure have been — 

otherwiſe : wherefore for this point they would adviſe, by 2 

(a) 5. Co, 26. b. = 

Cazr'23, The King againft the Executors of Sir John Daccombe. | + 
e We In the Excheguer. | i 
2 ING JAMES made a leaſe to Sir John Daccombe and other', | ha 
cmract to pro- of the proviſion of wines for his Majeſty's houſe for ten years ſe 


le goods, held in truſt for the Earl of Somerſet, They made a leaſe for all the 
ruſt, ie for- term except one month, rendering nine hundred pounds a year. — 


De The Earl of Somerſet being afterwards attainted of felony, the 


t-.ncer of high queſtion was, Whether the truſt which was for the aid ear] was 
t-alon. g,, forfeited to the king by his attainder ? And it was referred © 
oy 214 ; . Co, 3 a. 12. Co. 2, Hard. 405. 4958. 1. Lev. 279. 1. Sid. 260. —— 9h a0 


+..uncf. 187. b. 
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ill the Juſtices of England, by command from the king, td be conſi- The King 
ered of, and to certify their opinions. ' + > mas ; 14.268 | 
TAnFIELD, Chief Baron, now delivered all their opinions to be, of Sir Joun - 
at this truſt was forfeited to the king; and that the executor ſhall be Dacconsr. - 
compelled in equity to affign the reſidue of the term and the rent to, 1 3 
he king. And he cited a caſe to be adjudged 24. Eliz. where one Bunb. 92. 
Birket had taken bond in another's name, and was afterwards out- 1. Hale, 248. 
Lawed, that the king ſhould have this bond; and that in 24. Eliz. ": 2 176, 
one Armſtrong, bein leſſee for years, affigned the leaſe to another in 28 Sr Dig. 
truſt for himſelf, and being attainted of felony, this truſt was forfeit- 5. Com. Dig. 
ed to the king. But he ſaid they all held, and fo it was reſolved in 655. 
mother caſe, that a truſt in a freehold was not forfeited upon attain- I. Bl. Rep. 159. 
der of treaſon, Nor, This caſe I had from the report of Hum- | 
un Davenport, who was of counſel in this caſe. *1 


The King againſt John Death. | Cas 24. 
In the Exchequer. 
Trinity Term, 15. Fac. 1. Roll 


T was found by inquiſition, that one York had recovered five hun- porfciture. 
dred pounds in an action on the caſe, for words, againſt John 
Ain (a). Afterwards John Allen and Edward Allen purchaſed land _ 11. 
in fee, and aliened it to John Death. York was outlawed, and fo Lit. Kew. — 
tis debt became forfeited to the king. The queſtion was, Whether 5. Co. 56. g 
the king ſhould have execution of the moiety of the moiety of John 3 Com. Dig, 
Alen, or the entire moiety ?—And IT WAS RESOLVED, that he 382. 
ſcould have the entire moiety, although York ſhould have had but the | 
moiety of the moiety 5 but the debt coming to the king, he ſhall by 67 
lis prerogative have execution of the entire moiety : and it was ad- | 
judged accordingly. ons | FEE | 
(ca) Vide Ante, p. 78. 
5 „ | Cask 25. 
1 Dalton againſt Barnard. | 
Trinity Term, 16. Fac. 1. Roll EL EY” 
WRESPASS.. Whereas he was ſeiſed in fee of the manor of Y-nire Faciar. 
1 Ruſtingtonin Ruſtington and Lefingham ; and he, and all whoſe Arte, 150. 191. 
titate, &c. have had eſtrays within the manor, as to his manor ap- — 676 
uining; that the defendant, 9 Oclaber, 15. Fac. 1. one ox, com 
gs an eſtray into the ſaid manor at „ aforeſaid, took and Co. Lit. 125. a. 
away. 38 : \ | - 8 618. 
The defendant pleaded non culpabi'is; and being found for the 6. Co. 14. 
pantiff, it was moved in arreſt of judgment, that the venire facias 9+ Co. 66. 
Sill awarded; for the venire facias is of Leſmgham, where itought *** Ss. 
d have been of the, manor of Ruſkington, or from both vills, viz. : 
ſeington and Leſingham. * ; 75 | ; "Pd 
id nan allecatur ; for it doth not appear, that the preſcription was 
queſtion, as now it ought to be brought; but the treſpaſs being 
ged in Leſngbam, and he pleading non culpabilis, which may be, 
f hat he never took the ox, or for ſome other cauſe, the venire fu- 
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4 to 0 — therefore well awarded: it was therefore adjudged for the 
294 : | 
al 


RO. JAC, 1 8 Califord ; 


— 
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Carr 26. Califord, and Joan his Wife againſt Knight. 
* Trinity Term, 16. Jac . EY | 
To ſay a woman CTION FOR WORDS * Thou” (meaning the aforeſaid 
is a thicviſh, | Jean] & art Mutcomb's hackney ; thou art a thieving 
pocky whores & and a pocky whore” (meaning that the ſaid Joan had the Frex, 
2 499. pox), * and i will prove thee a pocky wiore.” The de 
4 Co. 17. pleaded not guilty; and found againſt him: and after verdict it wa 
Godb. 278. moved in arreſt of judgment, that theſe words are not actionable; 
Stra. 1189. for the firſt words, © Thou art Mutcomb s hackney,” and the ſecond 
2. Term Rep. ords, Thou art a thieviſh whore,” are not any accuſation of ſelo- 
ny, for ſhe may be thieviſh in that which is not felony : and for that 
A purpoſe two precedents were cited, v1z. Powell u. Hutchins (4), 
and Robins v. Haberden (b). And for the laſt words, the innuny 
cannot make the words to be intended the French pox, when it is nut 
ſhewn by any other circumſtances, as to ſay that ſhe was laid of then, 
or the like. And ALL THE COURT was of that opinion: wherefort 
it was adjudged for the defendant. 8 


WEE 
| (4) Ante, 204. (5) Ante, 65. 4 | 
Tar 27). | Violet again/t Blague. a 
| Violet libelled 
A ſhip lyi OHIBITION prayed to the admiralty, for that libel f 
— 2 in that court againſt Blague, ſuppoſing fon to be in a ſhip hig d 
heuſe is not at anchor at Limehouſe. The libel was in nature of a detinue at the ' 
nee the alt common law ; and becauſe it is in corpore comitatus, and not within 
tion. SR" admiral's juriſdiction, the prohibition was prayed ; and a cal k 
1 cited in 13. Jac. 1. where a ſhip lying at anchor at Blackwall uu b 
8 r 105. broken by another ſhip, and thercupon ſuit being commenced in the 
ar oe ger 4% ibiti d.—E CURIAM it ws 
Moor, 892 916. admiralty, a prohibition was granted. —ET PER 1 5 
2. Koll. Rep 49. granted in this caſe. / ĩde Temp. Edu. 1. Avowry, 102. 4. 1 
Gen ler, Edu. 3. © Conuance,” 36. & Edu. 2. © Crone,” 399 4 
I. Sid 178. 1. Com. Dig. 276. 1. Bac. Ab. 623. to 
5 | w. 
C a8, Sly againſt Finch. - 
| ; h ſhenf ter 
Hire Fac CIRE FACIAS was brought againſt the defendant, as the ſhen 
* of Glecefler, for that the plaintiff having brought a feri fac hr 
ſheriff upon a upon a judgment againſt one Turte of one hundred and ſixty pou . | 
return ton ff directed to the defendant Finch, he returned, that he had pe ( 
83 4 his hands goods to the value of ſeventy- two pounds, and had obe ed) 
and that — ex- much of them as amounted to eleven pounds; and that the bh p 1 
poſing them to remained in his hands, pro defectu emprorum, until ſuch a h | jou 
fale they were hich time he put them to ſale, and they were then ſen im; 
mare WW upon which return the ſcire facias was brought, comprenendng 
that he levied, this matter: whereupon defendant demurred. | / 
GIN. Se argument at the bar, it was argued at the bench. — 
remain in n f 45 lay not in this ci | 
his hands pro HouGaToON, Fuftice, held, gut a ſcire facias lay wil ll 2 
Hale epi. Tt was agreed on both ſides, tht the return is not good 45 8 Mops 
Aude, 73. Poſt, 566.—Brownl. 5. Moor, 886. 4. Roll. Rep. 57. Godb. 76. March. 13- — 


Car. 53. 409. 340. reſcue) 


\ 


C : + 7 7 
* : * 
bs 4 N 
\ 


dates b l Jos „ N og 


cue, and that the ſheriff by this return hath charged himſelf. The. sir, 
geſtion 4 67 Whether he hath charged himſelf by this writ? And en, 


Fixcx. 


e can get for them; and therefore it is not reaſonable he ſhould ah Bl. Rep 657. 
1 ues that eſtimated value. F e 
DopeRIDGE, Fuftice, to the contrary, and that the ſheriff is 
chargeable by the ſerre facias, for he cannot diminiſh aught from the 
power that the law gives him ; and for that purpoſe he cited 19. 
Flu, 2. © Execut.” 147. 2. Hen. 4. pl. 15. 13. Rich. 2. pl. 74. 
The ſtatute of Weſtminſter the ſecond is, © Quòd vicecomites multo= — « 
« ties dant reſponſiones, qudd non poſſunt exequi precepta regis propter 
« reſſtentiam poteſtatis alicujus magnatis, de quo caveat vicecomes de 
« cetero, quia hujuſmodi reſponſionis redundant in dedecus dom. regis et 
« corong ſue.” „ . | 
ANOTHER QUESTION hath been made, Whether the ſheriff hath _. ' 
charged himſelf by this return ? And he held, that if he had returned 
only, & quad remanent in manibus pro dęfectu emptorum, he ſhould 1 
have charged himſelf, for therein he had done his office; and in ſuch Hob. 206. 
a caſe a diſtringas ſhould iſſue to ſell the goods, and deliver the money 
to the new ſheriff, according to 34. Hen. 6. But when he faith 
further, that they are reſcued out of his cuſtody, he therein hath miſ- 
demeaned himſelf, and therefore he is chargeable. 33. Hen. 6. pl. 
1, Dyer, 141. | ing 
THIRDLY, he held, that the ſheriff had charged himſelf by this 
ſeire facias as well in regard of his miſdemeanour, as alſo for that he 
hath his remedy over: nor may we award a writ de venditioni expo- 
nas, becauſe it is contrary to his own return, and fo abſurd and repug- 
nant. To the objeCtion, that peradventure he had ſeized the goods 
again, ſo as now he may ſell them, and make execution upon a ven- 
Gtion exponas, he thereto anſwered, that he ought to have pleaded it 
to the ſcire facias, and it had been a good anſwer. And whereas it 
was ſaid, that he ſhould not be charged upon this eſtimable value; as 
to that, he ſaid, if a ſieri facias iſſue to the ſheriff, and he takes di- K 
vers beaſts, and return, quad cept catalla ad valentiam 1001. and af- CO 276, 
terward the cattle die for, want of meat, in this caſe he ſhall have the 2 1 ob 
value from the ſheriff himſelf; for it is now impoſſible they ſhould be W. Jones, 430. 
teduced to any other certainty. | | : 
CROKE, Juſtice, againſt both; and in this caſe he ſhall be charg- 
ed with a d/ffringas vicecomit. ad habendum denarios hic in curid. 
| MoxTacue, Chief Juſtice, accorded with DoDERIDGE.—Et ad- 
purnatur, | | 


Britton againſt Wade. | Care 2g. - 


CTION OF TROVER, and converſion of two lambs. The A vicarage en» 


defendant was found not guilty for one of them; and for the 1 5 


other, the jury gave a ſpecial verdict to this effect: WP John, continues 
all Heary the fixth, when the priory to which the advowſon was appropriate obtain a bull from the 
pope, “ that for the future the prior ſhould appoint a monk to the cure, remavable at the will ofthe 
Fuer. This was held a diſfolution af the vicarage ; for, being mot) it is not within the ſta- 
lates of 15, Rich. 2. c. 6. and 4. Hen. 4. c. 3. and 12. y 1 c os 

5 L | 2 The. 3 — 
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dure be prior of Denytre was ſciſed ofthe advowſonof Verte, appro 
d,  priatedto their priory, and alſo of the vicarage of Norton, which x; 
Wape. P g int » Ch vi- 
carage was endowed with the altarage and ſmall tithes ; and this ap- 

8. C. 2 Roll. propriation and endowment was in the time of king Jobn, and fo con- 
Rep. 97. 12. tinued until the reign of Henry the ſixth, when, upon the prior's 


8. P. Falm. 113. petition to the pope in regard the priory was poor, &c. the 

| " ; Ee. Were by his bulls, quod de cetero the prior ſhould appoint 4. agg 
Law, 83. his monks to officiate the cure, who ſhould be removable ad nutum 

8 Pirioris c.: and the queſtion was, Whether the vicarage was here- 
by diſſolved? | | | | 


A vicarage  GeoRGE CROKE and DAvENrORr, for the plaintiff, faid, that 
cannot be dif- in regard here was not any act of the ordigary's, nor any licence from 
2 a the King, it might be objected, that the vicarage ſhould not thereby 
ordinary = aſ- be diſſolved. | | 
ſent of the king. | El 

Orieinatty it CREW and Nov, for the defendant, thereto anſwered, that tho want 

ae but Of either of them cannot ſet a- foot this vicarage; for the ordinary's 
not neceſſary, act or concurrence was not requiſite, it being good _—_ by the 

when a church pope only, becauſe at that time the pope was ſupreme ordinary, to 

e 3 whom the inferior ordinary's ſebmitted: and it was good alfo without 

a whit with the king's licenc:, in regard that the making an endowing were 

parcel of the ſpiritual acts, and done by the ordinary, the patron not having any 

rector), and thing to do therein: then eodem modo quod fattum eft diſſolvitur; as in 

2 14. Hen. 5. pl. 16. it is ſaid, that the making of a vicar is a ſpiritual 

pope 0 ſupreme The ſtatute of 15. Rich. 2. c. 6. enacts, that upon every 
ordinary ; but appropriation, &c. the ordinary of the place ſhall provide, that the 

now, by 15. vicar be well and ſufficiently endowed ; fo that the power of the en- 

2 3 4. dowment is given to the ordinary only. But in regard the ordinary 

c. 12 all ap- did not perform that which was the intent of the ſtatute (which was 

propriations -* alſo defective), it was afterwards provided by the ſtatute of 4. Hen. 4. 

ſhall be void, if c. 13. that in every church appropriated one ſhould be ordained 

1 e 8 vicar. perpetual, and be canonically inſtituted and induCted, and con- 

ted and in- veniently endowed by the diſcretion of the ordinary; fo it is 

ti y 7 

duced, and plain, that the vicar was to be endowed by the ordinary only. And 

property en he THE YEAR-BOOK, 40. Edw. 3. pl. 27. ſets down how a vicar was 

gs 2 made by. the ordinary, by the conſent of the parſon and patron; but 

Bs 3 the Book faith, that the ordinary might do it by the conſent of the 

may create a- parſon ſole; and further, that it might be dope without licence from 

dancers with- the king, for he takes nothing from the temporality, but only 

Aeg king e from the ſpirituality : as alſo that the ordinary may make reſtitu- 

2. Roll. Rep 99. tion to the parſon again, if the parſonage ſhould happen to be 

Palm. 222. too poor. And the difference is there taken by MowgRAv, when 

. layman gives lands to one that is a vicar, and when the vicar 

eng 497 is endowe by the ordinary of the parſon's land, &c. for in the 

Hard. 329. firſt caſe the ordinary hath no power to diſſolve the vicarage 3s to 
1 Vern. 247. the land, but otherwiſe in the other. Vide 20. Edw. 3. Annuity, 
„ 2. 16. Edw. 3. Annuity,” 24. & Brook, 152, I. And there- 

fore, in regard the ordinary might have diſſolved it without the aſſent 
2s any, the pope then, who was ſupreme ordinary, might have 
| ne it. 8 N 5 

Appropriations And he agreed, that to every appropriation the patrort's — 

— — wy and the King's licence are ſky Pins for the patronage is 2 


tem 


tkg-patron, the ordinary, the aſſent of the ipcumbent, and licence from the king. I. Roll. OY 
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but the endowment of the vicarage is ſpiritual, and ſo is Darrron. 

ya, Jifolving thereof, as it is faid in S e, Plowd. 497. . 

which fully proves this point, that that which the ordinary of the - 

dioceſe might do, the pope might have done, who had ſupreme juriſ- 

dition over all ordinaries ; ideo fruſtra fit per plura quod feri poteff 

1 pauciora. h i 22 9 | : 

But admitting there ſhould be any defect therein in this caſe, yet The law pre- 

it is found by the jury, that in the reputation it was diſſolved at the ſumes a+ 

time of the ſurrender of the priory : andit is alſo found, that the pri- he. . ; 

ory received the profits to their own uſe ; and that at the time of the were made with 

ſurrender there was not any vicarage ; and that it was then accounted every neceſſary 

to be diſſolved : which, whether well or ill, is not now to be diſput- yen e ö 

ed; for the law preſumes that all things neceſſary thereto were then | C — 

done, 'concurrentibus his gue in jure requiruntur. Vide 2. G. 48. a. — ws 1g 

trebdiſhop of Canterbury's Caſe. , | 

But it was argued to the contrary on the other ſide, and four queſ- Since the ſta- 


tions made in the caſe : | tute of 4. Hen 4. 
c. 1.3. a vicarage 


FigsT, Whether a roy perpetual may be diſſolved after the cannot be diſ- 
ſtatute of 4. Hen. 4. c. 13. ? And they held it could not: for the ap- ſolved. - | 

propriation makes him to be vicar perpetual, which runs as well to. 2.Roll. Ab, 338. 
thoſe which are appropriated as to thoſe which are not. Vide the ſta- — — | 
tute, the words whereof are, © ſhall from henceforth.” ig Rot ao 


SECONDLY, Admitting it might be diſſolved, yet, Whether the The pope never 
had any ſuch power to make an ordinance againſt the ſtatute ?— bad any power 
And it was held he could not; for he cannot diſpenſe with an act in — 
the affirmative. Admitting alſo that the vicarage might be diſſolved an act of parli- 
by the ordinary, yet the pope could not diſſolve it; for it appears by ament. | 
divers ſtatutes, that the pope had not any right to meddle with any 4 Com. Dig. 
advowſons, benefices, &c. Vide the ſtatute 25. Edi. 3. c. & 22.4'7: 
Edu. 3. of Proviſion and Præmunire. Vide 30. Aff. pl. 19. 14. 
Hen. 4. pl. 14. M B. 64. E. et 44. I. Aid in 11. Hen. 4. 
HANKFORD ſaid, that the pope's bulls cannot diſpenſe with the tem- 

poral law, nor meddle therewith, although they tend in ordine ad ſpi- 
ritualia, as appears 18, Edw. 1, 5 ie Ofc a multo fortiori 
thennot with the ſtatute law; and in the ſtatute of 28. Hen. 8. c. 16. 

it is aid, that all diſpenſations, &c. from the biſhop of Rome were 
void and of no force, coatrary to the law of the land, and ti morouſly 
ſuffered, &c. Then, when the law prohibits him to meddle with 
benefices, he may not diſſolve vicarages. | 


! 


rer Admitting all the other, yet this inſtru ment is not ſuf- Th, pope's bull 
ient; for although tie rule, e ligamine 94 ligatur, is true, yet that a prior | 
herein are not any ſufficient words for diſſolving, nor any which ſhould appoint 


tantamount, nor ſo much as that the prior ſha!l take the profits, 1 
but only that the vicar ſhould be governed, and be ad nutum age belong 


prurrs, &&c, „„ ing to the pri- 
ory, who ſhould be removable ad nutum priori, does not diſſolve the vicarage. 
Fou rv, The jury concluding, that if the plaintiff had title; The vicarage 


then they found for him; if not, then for the defendant ; the plain- does not paſs 
uf here hath. not any title, for the king grants ta him the rectory, as M 4 grant from 


g - | ux K f 
it ſhould do in the caſe of a common perſon. 17. Edu, 3. © Grants,” N ary _ 


Yo | 


parlonage, 
And 


ce  -Michaelmas Term, 16. Jac, 1. In B. R. 
The original of And whereas it was alledged on the other fide, that the begl i 
vicarages ie of vicarages was in the eighth year of king John; Nov thereto an. 
ge 387 ſwered, that if their beginning. be known, it was in the eighth 

i» „20 year of Henry the third; and for that purpoſe cited Hoveden, fol 
an Mos. - cr 
The parſonand And he faid, that a parſonage and vicarage are two diſtinct ec. 
vicar may have cleſiaſtical benefices, and the parſon and vicar both have curan 


| __ —2 animarum, the parſon habitualiter, the vicar actualiter. Vide zu 


aliter, the other Hen. 6. pl. 14. 17. Edw. 3. pl. 76. 5. Edw. 2. “ Quare In- 
adtualiter. «6 m, 166. g 
2 Roll. Ab. 341. Cro. Eliz. 79. 3. Com. Dig. 154. 5 
A vicar is ſpi- And that although the vicarage be ſpiritual, yet the corporation is 
ritual as to the a — temporal, which the pope cannot diſſolve, as bine hat 
| INS mo confeſſed ; for when he diſſolved the order of Te lars, he ſaid, & licet 
— « hoc de jure non poſſumus, volumus tamen de plenitudine poteſlatis; “ 
Gibſ. 119. which was done in 5. Edw. 2. yet they were not diſſolved here in 
1. Burn E. L. 2. England till the 17. Edw. 2. and then by authority of parliament. 


The king's af A difference was taken, when a vicarage is diſſolved into a parſm- 
ſent is neceſſary age-preſentatiue, there is not any loſs or prejudice to the king, for 
to unite a vicar- what is Joſt by the one is gained in the other, and they both 
—— — grow together; but when it is diſſolved into a 7 
to diſſolve it in- Priatory, it is now come in nanum mortuam, and the ' king thereby 
to a parſonage {hall for ever loſe his title of lapſe; and therefore in Trinity Term, 3). 
appropriatery. Flix. Auſtin's Caſe (a), if there be an union of a vicarage to 2 dean 
(a) Cro, Eliz. and chapter or college, it ought to be with the king's conſent. Vide 
. * Temp. Rich. 2, © Grants,” 104. 6. Hen. 7. 13. 50. Eau, 
3. pl. 26. . | | | 


A donative can- NoTE, In the argument of this caſe it was ſaid, that a donative 
_ fall in 8 cannot fall in lapſe, but the patron may loſe the profits thereof if he 
2 * will; but if any take the profits from him, he cannot maintain the 
Co. Lit. 344. action, but he ougut to put in his clerk, and he maintain the action. 
Vide 33. Edw. 3. Aide,” 107. 6. Hen. 7. pl. 14. 17. Edu. 
3. Pl. 45. . 5 
Since the ſtature And at another day, in arguing this caſe, a caſe was cited, Parry 
31. Hen.8.c.13. v. Bancks, 12. Fac. 1. in the exchequer. A parſonage was appro- 
the ordinary priated to the deanery of St. Aſaph's in 24. Hen. 8. and a vicarage 


cannot diſſolve endowed: and afterwards the bithop in 24. Eliz. diſſolved the vi- 
a vicarage when 


the parſonage is carage; and Parry pretending that this vicarage was not diſſolved, 
in lay hands. but that it was in the king's hands by lapſe, obtained a preſentation. 
2. Roll. Ab. 338. And it was reſolved by the barons of che exchequer, that after the 
3. Com. Dig. © ſtatute of 31. Hen. 8. c. 13. which made parſonages lay-fees, the 
- 5 Give, ordinary may not diſſolve the vicarage when the parſonage is in 
720. temporal hand; for that ſhould be to deſtroy the cure; but being in 
7. Burn's Ec. this caſe appropriated to the dean, it ſo remaining in his hands, may 
Law, 83, 84. very well be diſſolved. | 


And according thereto was the opinion of JusTIcE DoDt- 
RIDGE (6). | 
(5) After this caſe had been argued the matter of law, but becauſe the judg- 
four times at the bar, judgment was given ment was entered, that the defcndant 
in the king's bench on this ſpecial verdict ſhould be in miſericordid for the lamb, for 
in favour of the plaintiff; but in Micbacl- the converſion of which the Jury 
mas Term, 19. Jac. 1. a Writ or Ex- found him not guilty. Sec S. C. 
non was brought in the exchequer cham- 113. 219. 1. Roll. Rep. 97+ 127. 
ber, and the judgment reverſed, net for Hil 
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Hilary Term, 

16. Jac. 1: In the King's Bench. 
Sir Edward Mon tague, Kant. Chief Juſti cr. 
Fir John Croke, Kit. 4 
Sir John Doderidge, Kit. Juin. I 
Sir Robert Houghton, Nut. 


Sir Henry Yelverton, Kat. Attorney General. 
Sir Thomas Coventry, Knt. Solicitor General, 


is 
a Salkold againſt Skelton. ll Ml 


Vide ante, page 1 


HE caſe was now moved again, That the defendant, although if a defendant 

he did not make bis avowry to have return, ſhould notwith- in rin 

4 ſanding have judgment to return ; for it appears by the decla- qt + 27+ 
ration that the F rs. Few took them, ſo he had poſſeſſion,” and that may have re- 

by the replevin ſued they were delivered to the plaintiff ; where- turn without 

fore when the writ is abated it is reaſon that the return of them «vowry. 

ſhould be adjudged to the defendant, that he may be in flatu quo prius ; 2. Roll. Rep. 69. 

3, if the plaintiff were nonſuited before the declaration, the defen- _ — : 

dant ſhould have return : but there the reaſon is, becauſe he is pre- 6. Mas bn ns 

vented of his avowry, ſo as he cannot make it —And ALL THE 1 Show. 401. 

CovkT was of that opinion, that return ſhould be awarded in this Carth. 243. 

caſe, and in every caſe where jt appears that the defendant was in 2 

poſſeſſion of the beaſts, &c. if they be delivered by replevin —36. fa — = 7. 

Her. 6. pl. 35. | 


Hurleſton againff Woodroffe. ca M“! i 


EBT; ſuppoſing that he let certain acres of land, et unum Debt for rent 
OVILE, Avglict A SHEEP-WALK, cum pertinentiis, in D. for upon a declara- 


ö rs, rendering rent; and for rent arrear he brought the action.— tion that he kad 
= 5 let land and a 
he defendant pleaded nan debet ; and found for the plaintiff. 8 


It was moved in arreſt of judgment, that this declaration was not a þertinentiis | 
good, becauſe a heep-ru4lk is but in nature of common, which cannot“ Roll. Ab, 
be demiſed without deed, and the declaration not mentioning it to ben eds. F 


dy deed, was not good. Cro. Car. 43%. 


But HoucaTon ſaid, they have ſuch phraſes in 8 that ĩt is 
known by the name of land, and there are leaſes of land with the 
ſcep-wa k. Alſo, if it ſhould be taken as common, not being de- 
miſed with the land, yet by the name cum pertinentiis it ſhould be in- 
tended to he appurtenant, and to paſs without deed, as land with the 
advowſon, and a rectory with the tithes; and the verdict finding 
guad debe, it ſhall be intended to be a good and avallable leaſe.— 

herefore it was adjudged for the plaintiff. ads | 


Samuel 
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a court leet or tried, and found for the defeadant, and damages and coſts aſſeſſed for 


"ar ſump for 
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Cas 3. 5 Samuel againſt Hoder. 

A defendant in EPLEVIN againſt two: the one pleads not guil 

replevin, who R juſtifies by reaſon of an amercement in a 13 * "art 


1 by Was demurred, and adjudged for the avowant; and the iſſue was 


court baron, both. | 8 ; 
= _ And now moved, that no judgment ſhould be given for the dama- 


Ante, 473. ges and coſts; for it is out of the ſtatute 7. Hen. 8. c. 4. and : 
Poſt. 623. Hen. 8. c. 19. (a). ' * 


1 InꝝE Couxr at firſt were in much doubt thereof; but after. 
Moor, 893. wards, upon conſideration of the ſtatute which gives coſts to the 
2 15: defendant in every action where the plaintiff ſhould have 

—_ 534. they held that the avowant ſhould have coſts, but adviſed him to 
Jones,422- 434 Teleaſe his damages, and to take his judgment for the coſts, and to 
Denied, have return :—and fo it was adjudged. Chapley v. Harſlay, Cr, 
Cro. Eliz. 300. Eliz. 329. like judgment was given; and Mackworth v. Shephard, 
Garth, 179. aute, 27, 28. | 3 

Vide Com. Rep 122. Barnes, 146. 2. Wilſ. 28. 1. Bac. Ab. 523. ; 0 „ 709. 
1. Term = 372. 2. Tem Ren 86. e vr; has 


(a) See 11. Geo 2. c. 19. ſ. 22. 17. Car. 2. c. 3. f. 2. 


Cart 4. Bradford again Woodhouſe, 

N Hilary Term, 12, Jac. 1. Koll 416. 
An attorney of RROR of a judgment in the common pleas upon a nibil dict, 
ſolicitor may The error was aſſigned, Becauſe Bradford, being an attorney, 


. brought an action of debt there, and demanded ten pounds upon 
his fees againſt eight ſeveral retainers. | 


= _—_ oy FirsT, Becauſe the defendant there, as ſolicitor to Sir Thomas 
retainedJ. Eluys, retained him to proſecute an original writ of treſpaſs for the 


ſaid Sir Thomas againſt one Williamſon, and to be attorney for the 
1. Roll. Ab. 17. ſaid Sir Thomas Elvys guamdiu placuerit the plaintiff and defendant, 


593 66 Capiendo his fees and expences of ſuit to him; and alledges, that he 
Cre. Zliz 425: proſecuted the ſaid writ, which continued three Terms, and that he 


760. had laid out therein to divers officers 1 38. 4d. and 10s. were due to 
Jones, 208. him for his fees, ſo as 23s. 4d. were due to him; per quod atltn, &. 


oY 8 Tux SECOND retainer was by him for the ſaid Sir Thomas Flat 
160. 194, to be his ſolicitor in the king's bench guamdiu placuerit the plaintif 
lob. 67. and defendant, capiendo his fees, &c. and alledges that the ſuit conti- 
— nued there for four Terms, wherein he was ſolicitor, and had therein 

aym. 254. laid out ſuch a ſum to the officers, &c. for which, &c. Et fic dr au; 
— 57. 147. but three of them were upon his own retaining the plaintiff in his own 


acti Ons. N * 


It was moved, That the judgment was erroneous; for although an 
attorney may have debt for his fees and ſums of money which he di- 
burſeth, yetit ought to be againſt him for whom he is attorney, who 
is the maſter, _ not againſt the ſervant or ſolicitor, who only re- 
tained him, and who hath not any profit thereby, nor is there ay 
conſideration for which he would be charged. 

But upon the firſt motion (abſente DoperIDGE) it was over- 


ruled upon reading of the record, that the ſervant retaining 4s 
; \ | cap 


rr AAS. _- I 


im the faid fees, it is a good contract, and that the ac- Baar 
2 and it was therefore compared to the caſe where one GO 
iſed to a ſurgeon ten pounds for curing another, or to a carpen- 1 

ter to make an houſe for J. F. he will pay for it; and to Simpſon's 
Caſe (a), where one promiſed to a taylor, that if he will make a gar- 
nent for one of his ſervants, he will pay him; that an action of debt 

or an aſſumpſit well lies in ſuch caſes : ſo here, becauſe theſe are acts 

25 acts done by him who makes ſuch a contract, and they are lawful 
d; but to maintain ſuch a ſuit for another is not awful: and the 
judgment without any further day given was affirmed. Yide Dyer, 
2 1. | ion for the amount of it until ns. 
. 8500 $ vill of Ro od j after delivery. But this does not 
ſcribed with their hand and name; and extend to bills between one attorney and 
by 3. Geo. 2. c. 23. ſhall not commence another. See 1. Com. Dig. 453, 44 


OY Haydon againſt Mynn. | Care 4. 
RROR of a judgment in debt in the common pleas; and affign- It is no error 
ed, Whereas the defendant appeared by I. S. his attorney, and on judgment in 
judgment was given againſt him by nihil dicit ; that the ſatd J. S. was debt that a per- 


no attorney of the common pleas at the time of his appearance, nor at — Jonny 


efend- 
any time within the ſaid Term. | Kr Gy Pan 


The defendant pleaded, in nullo eff erratum.—And becauſe it ap- torney, who 
pears that the defendant appeared by the ſaid J. S. and imparled until mirted.— —4 
another Term, ſo the Court admitted him to be an attorney, and it 3. Jar. 1. c. 3. 
is againſt the record to ſay he is not an attorney; alſo, if he were not Ante, 12. ag. 
an attorney of record bald wh this admittance of the Court doth 359: 
implicitly admit him to be an attorney in this action, and he is a good 1 Wa 
attorney in this ſuit ; wherefore this cannot be aſſigned for, Wilk. 38. 


error, . ; 1. Salk. 88, 


WE a | 1. Com. Dig, 4424. 
And although the defendant in the common pleas hath brought a ur of fat 
writ of error, and it is not demurred upon this error aſſigned, yet it be alledged 


vas held that the now defendant may well take advantage thereof, and againi the re- 
that this plea, in nullo eff erratum, is in nature of a demurrer; where- cord, in nullo of 


| | Abe ur 
fore the judgment was affirmed. | | eee 6+ php 


murrer —Ante, 12, 29, Velv. 58. 1. Lev. 311. Raym. 231, Cro.Car. 421. 5, Com. Dig. 303. 


1. Bac Ab. 209, 


But now, by 2. Geo 2. c. 23, none of record, unleſs he be admitted and en- 
ſhall act as an attorney, &c. in any court rolled. | 


Sir Edmund Button again/? Awdley. e421 6. 
* to reverſe an outlawry. The error aſſigned, For that Judgment of 


the outlawry being in Suſſex, the outlawry is returned after the bttv mult 
- a 5 2 be by the co- 
ſuunto exactus, idea utlagatus eſt, and doth not ſay per judicium corona- ronet. | 
un. And for this cauſe it was reverſed. 2 Roll. Ab. Sog. 
J | 3 Term Rep. 499. 
Sir John Brett againſt Cumberland. . 


Hilary Term, 14. Jac. 1. Noll 1486. 
OVENANT. The caſe was, Sir Jahn Brett, and Margaret his An action of 
A wite, as aſſignee of king Henry the eighth and queen Elizabeth, covenant will 


ng a writ of covenant againſt John Cumberland, executor of Mil- e eee 


| by a patentee of 
the crown, although be did not ſign or ſeal any counterpart ; ſor his acceptance of the deed ſhall bind 
kun as flrongly as if it had been an indenture, Ante, 240. 399. 


liam 


. Hilary Term, 16. Jac. 1. In B. R. 5 521 | 


3 22 6 " 4 =— A h. * * *. x — wy a Cry — by A 4 — a”. —z 
; - a e — 2 Gage ” WT, wy IP 22 — - Y = 2 x te: = | 
EEE os EDS eee N 
* — ws -&+ 


Jos , Hilary Term, 16. Jac. t. In B. R. 


Sir J. Bur rr liam Cumberland: for that queen Elizabeth, by her lette 
* . dated the twenty- ſixth year of her reign, let * ſaid — 
 berland one water- mill in Southill, in the county of Bedford, for th. 

1. Roll. Ab, 517, one years, wherein are theſe words, „Et predic. Wikies, 
Moor, 135. © executores et aſſignatt ſui prædict. molendinum, et domus, et pry 
* R * cc inde ſufficienter reparabunt (a), and ſhall leave them ſufficient! — 
A and mill-ſtones therein;“ and ſhews, that king — in 
1. Lut. zog. the 12th year of his reign, granted to the plaintiff the reverſion * 
Carth. 18. that William Cumberland died poſſeſſed, and made the defendar; f. 
executor; and that after the grant to the plaintiff, neither the hi 
William Cumberland in his life-time, nor the defendant after his de 
ceaſe, had ſufficiently repaired the ſaid mills, but ſuffered them i, 
90 to decay in the timber: and ſhews in certainty how, and that he 
id not leave any mill-ſtones at the end of the term; for which, &c. 


The defendant pleads, that William Cumberland aſſigned over all hi 
eſtate 43. Eliz. to William Fiſh, who entered, and — 323 
the queen, and afterwards, in the firſt year of James the firſt, paid 
the rent to the king, and fince the — granted to the plain- 
tiff, paid the rent to the plaintiff, which he accepted, et bx, Ce. 
whereupon the plaintiff demurred. This cafe was oftentimes argued 
at the bar. - ©: SY 


| (a) Vide ante, Tux FIST QUESTION was, Whether theſe words in the patent, 
240. & 399. as to which the queen's ſeal only was affixed, ſhall enure as a covenant 
to what words to bind the leſſee and his aſſigns? And Ir was RESOLVED that it 
nog to a co ſhould, for the leſſee takes thereby, becaufe it is matter of record; 
See alſo Co. Lit. although in ſhow they are the words of the leſſor only; yet be ac- 
139. b. cepting thereof, and enjoying it, it is as well his covenant in fad}, 
F 8 1 and ſhall bind him as ſtrongly as if it had been a covenant by inden. 
3 — ture. Vide 40. Edto. 3. pl. 45. Edw. 3. pl. 11. 38. Edu. 3 
5 Mod. 8) 91. Pl. 8. & Eaſter Term, 8. Fac. 1. Lord Ever v. Strickland. ter 
Cro Car. 437. Dyer, 272. x. Salk. 196. 1 Saund. 320. 1. Mod. 113. 2. Bulſt. 113. 1. Bac. Ab. 5:8, 
| The SEconD QUESTION, and the more difficult, was, Whether 


An aſſignee of the aſſignee of a reverſion who hath accepted the rent from the Wa: 


—— aſſignee of the term, and ſo taken him for his tenant, ſhall charge * 
rent from the the executor of the leſſee for this breach of covenant made after eng 


aſſignee of the the aſſignment of the term, and after the aſſignment of the 

'term, may reverſion ?—This point depended long in queſtion, and after 

maintain cove- k 
much argument was at length reſolved, that he was charge. 


nant againſt the , k 

executcrof the able with the breach of this . covenant, and that the aſſignee d 2 du 
leſſee, or the af- the reverſion ſhould have the action, by the ſtatute of 32. Ha 8 
ſignee of the 8. c. 34. for it is a covenant en fait, and by the exprels or 
term, for 4 . g . g thou 
breach of cove. Tuns along with the land: and notwithſtanding the aſſignment if | 
| rr 


pant running the covenantor and his executors are always chargeable; 0 
with the land, that neither by the aſſignment over of his eſtate, nor by af 1 
committed aſter ag he can do, can he diſcharge himſelf or his executors, ue Jud 
the aſſignment . . . 

of thereverfion are chargeable by the act of their teſtator, having aſſets, as long 

and the term; As the leſſor continues the reverſion in him; for the executo 

but he can have are not chargeable by reaſon of the privity of the contract, but If P 


2 - hag fat. reaſon of the covenant itſelf : and by the expreſs words 
Ante, zog. 334. Cro. Car. 188. 580. 1 Roll. Ab. 522. 1. Brownl. 20. 1 Lev. 299. 4. Co. 
5.Co. 16. b. 24. a. Dyer, 27. 114. F. N B. 146. Ld. Raym. 320. 354. 368. 1551. Stra. 405 


1421 Andr. 40. Cowp. 203 Dougl 187. 461. 764. 118 
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of 32. Hen. 8. c. 34. ſuch remedy as the leſſor might have, Sir J. Baerr 
oy kn the leſſee, or * ſuch remedy the aſſignee ſhall ag 

have againſt them, it being a covenant en fait, which runs with the 
und. But otherwiſe it is of a covenant in land, which is only creat- 
ed by the law; or of a rent, which is created by reaſon of a contract, 
1nd is by, reaſon of the profits of the land, wherein none is longer 
chargeable with them, than the privity of the eſtate continue with 
tem: and this covenant may charge the aſſignee who hath the eſ- 
tate, and the leſſee and his executors who made the covenant, all at 
me and the ſelf-ſame time; but execution ſhall only be againſt one 
of them: for if he ſue an action agaiuſt the one, and after againſt the 
other, as he well may do, if he take ſeveral executions, he who 
i laſt taken in execution ſhall have an audita guerela. Wherefore it 
ws adjudged for the plaintiff. Vide Temp. Edw. 1, “ Covenant,” 


CoMpBentand. 
/ 


r wo ww 9 


7 So W- 


is 16, & 20, = 5 

to Hill againſt Wade. . | Ca .- 

ud SSUMPSIT in conſideration that he would buy ſuch land of tn an action on 

* the defendant, and pay to him forty pounds for it, the defen- 2 collateral, pro- 

K ant promiſed to pay to the plaintiff nine pounds which 7. S. owed _—_— pay a 

ed tothe plaintiff, when he ſhould be thereunto required : and alledg- ans, LB Yo 
eth in fact, that he bought the land and paid forty pounds for it, requeſt mult be 

nt, and that the defendant, cet ſæpiùs requiſitus, had not paid the nine ſpecially alledg- 

ant pounds. | ed; but for 


money lent on a 


After verdict, upon non afſumpſit pleaded, and found for the plain- mere duty, licht 


rd; tif, it was moved in arreſt of judgment, that the declaration was not fa Auer 
5 good, becauſe there was neither time nor place alledged of the re- Ante, 18 3. ; 
quelt ? | 432% „ 

1 WP wo | 1 Peoſt. 639. i" 
3 GwYN, for the plaintiff, oftentimes moved, that it was not ma- , þ 


terial; becauſe the plaintiff pleaded non aſſumpſit, and ſo hath not 8 


— 9 


1 aten advantage thereof. 218. 0 
| | | Yelv 66. 
ther Taz Cour reſolved, that foraſmuch as it is a ſtranger's debt, and — 
the was no duty by the defendant before the promiſe, nor payable but Cro. Car. 35. 


arge upon requeſt, and ſo no breach until requeſt be made; therefore to 5+ Saund. 33. 
after enable the plaintiff to the action, an expreſs requeſt ought to have 
the been alledged, and a /zpins requiſitus will not ſerve. | 


i 
# i 
1 k 
fl s 
1 


rge- HOUGHTON, u/tice, took this difference where a requeſt is upon 
He; as if I fell an houſe for five pounds, to be paid upon requeſt, 
Ha there a ſicet ſpits requiſitus is ſufficient : and where it is upon a col- 


— » 
FS. — F l o 
"AY Fi 2 [LT i = 
= 2 - n 


ons BY 72! matter for there he ought actually to alledge a requeſt, al- | 
at tnough iſſue be joined upon the aſſumpſit. And. this difference was («)-See 1. Stra. 
mel in Gregg's Caſe in a writ of error: and ſo the opinion of the py Epi bon 
15 burt was againſt the plaintiff; et adjournatur.—Afterwards it was have been de. 
u. udged for the defendant (a). N nied. | 
wo Danderidge again! Johnſon, Parſon of Burghfield. Car Y. 
KY ROHIBITION was d it i iri | 
* vas prayed to ſtay a ſuit in the ſpiritual court Tipe, 
f for tithes of a fulling-mill ; wherein he ſuggeſted in the ſpiritual payable of con. 
4 4 that the defendant there by his mill fulled every week forty mon right for 


; | | the profits ari- 
"7 from a fulling-mill ; for they are perſonal. Ante, 429.—1. Roll. Ab. 641.656. 2. "Inſt, 621. 


I. , | 
_ Rep. 405. Lit, Rep. 3144 Show. 281. - S. C. 2. Roll. Rep. 84. Bunb, 73. 3. Atk. 17, 


tere Wms. 463, 
cloths, 


* 


_ Hilary Term, 16. Jac. 1. In C. W. and B B. 


Daxvrmor cloths, and did gain by every cloth two ſhillings. Wheref 
— 2 manded the tithes, whereas by the law of the land he N 
mand tithes of ſuch mills.— And upon this ſurmiſe only, that by the 
F. Bac. Abr. 53, Jaw of the land tithes are not payable, a prohibition was granted; for 
DopeRIDGE faid, that of ſuch things whereof the gain comes only 
labour of men, tithes are not payable, but of things renovant, &c, a 
ö & 3. Edw. 6. c. 13. every per- a tenth of his clear gains; and i 
* bets — — — N the — — — 3 * BY 
=_ and ſelling clothing, handicraft, or other ter.—See 3 Com. Dig. 92. 100. and 
art or faculty, who for forty years Edw. 2. c. 5. | 4 


paſt have paid perſonal tithes, ſhall pay 


Cann 16, Fawn's Cafe. 
*7 8 In the Curt of Wards. 


938 

Al i was indebted to Richard Coles by a ſtatute in tuo 

whoſe wife is thouſand pounds. Coles made his wife executrix, and died, — 

aged She afterward married with Edward Fawn, who was indebted to the 
king, by bond acknowledged in the Court of Wards; he and his 


racter of exe- * 
cutrix to her Wife, by deed inrolled 14. Fac. in the Court of Wards, aſſign to the 


former huſ- king that ſtatute for the payment of the ſaid debt: and, Whether 

my ru hg this aſſignment were good, or void by the ſtatute of 7. Fac. I. c. 

debt due by - 15- which enacts, © That no debts ſhall be aſſigned to the king by 

him to the king, his debtor or accomptant, other than ſuch debts as did before ori- 

notwithſtand « ginally grow due to the king's debtor or accomptant bond fide, and 
al other aſſignments ſhould be void,” was the queſtion. 


— cc that 
Hoh. 283. The TWO CHIEF JUSTICES and the CHIEF BARON reſolvech that 
this was a good aſſignment; for although this debt is not due to him 

- originally, but in right of his wife, who had it from her teſtator ; yet 

| foraſmuch as they have the ſole intereſt therein, and the huſband, who 

is the king's debtor, may diſcharge it by his releaſe, it is all one as f 

it had been made to him in his own name, and within the meaning a 

the makers of that act to be aſſigned : for the intent of that ſtatuteis 

only to reſtrain aſſignments of debts which are not due to the debtors 

themſelves, but aſſigned to or by him to other perſons. Wherefore 

it was reſolved that this aſſignment was good, and that proceſs ſhould 


be awarded for the levying thereof. 


Care Fl. | Pincomb againſt Thomas. 
* 
A grant of all NE lets a tenement, a cloſe whereof was a wood, and common. 
— _— ly known by the name of a wood; and in the leaſe was an &- 
| Not palette fall. ception of all ſaleable woods now growing, or which ſhall grow her:- 
Ante, 487. after, which have been ſold by the lord of the premiſes, with free en- 
Co Lit. 4. try, egreſs, and regreſs, for felling, making and carrying off th 
2. Roll. Ab. 59. ſame af all times convenient : and the queſtion was, Whether the 
Mom" ſoil of the wood was paſſed hereby ?—AnD ir WAS RESOLVED V/ 
ALL THE Jusriczs clearly, that in this cafe the ſoil was not excep 
ed, but paſſed to the leſſee. : 
1 


/ 
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/ Cray againſt Gray. | e 


FBT on a bond for performance of an award. The award was, An award dae 


that the plaintiff ſhould not proſecute nor proceed in the ſame ties - 2 


Term in ſuch an action. — And it was held by THE Cour to be a preceed in an 
award. Vide 3. 6. Hen. 6. pl. 23. 18. Hen. 6. pl. 9. 5. Hen. 7. ＋ is good. 
f * Od. 2 
512. 19. Edib. 4. Pl. I. | - | 8 * 


Ld. Ray. 984. 2. Peere Wms. 450. 12. Mod, 130. 423. Stra. 1024. 1082. 6. Mod. 282. 


I EY. 


4 7 


9, 


SECONDLY, It was agreed, that the award being, that he ſhould The condition 
not proſecute in ſuch an action in the ſame Term, that the entry of wa a — not 
continuance from Term to Term is not any breach ; and by DopE- ien eg 
ock and HOUGHTON, Juſtices, if one be obliged that he ſhall not broken by the 
continue ſuch a ſuit, if he continue it by attorney, it is a breach of party's attorney 


de obligation; but if the attorney enter the continuance without his Suntinuing it 


— ty, it is 0 without his pri- 
privity, it is no breach. | view,” | 

2. Roll. Rep. 63. 1. Roll. Abr. 428. 1. Leon. 64, 4 Leon. 39. 1. Bac. Abr. 150. 3. Bac. Abr. 706. 

Bt | 

= Egerton's Caſe. | Case 13. 

6 RROR upon a judgment in the common pleas in a writ of co- A fine levied to 

by venant. Two errors were aſſigned. ; — nan an A. 

* Fixsr, For that a fine being levied by indenture, declared the eſtate for life. 

* uſe to be to the wife of FA S. and the court of common pleas adjudg- Cruiſe on 
ed it to bean eſtate for life, whereas it is not ſo expreſſed. And as to Fives, 123. 

that tut point the judgment was affirmed; for DopeRIDGE aid, al- 

him WA though the fine be but as a grant, yet an eſtate for life may paſs, Vide 

yet 1. G. 106. Shelly's Caſe. PRs | 8, 

_ ANOTHER ERROR afligned was, That the covenant was for the A variance of 


tenement called Broce#nouſe in the pariſh of D. in the tenure of Wil. Sroceinouſe, in- 
lum Fritton, and ſo the firſt declaration was; but the ſecond decla- _> ee 
ration is of the tenement called Broeeknouſe in the pariſh of D. c. rial. * 
—But DopRR mo, Juſtice, ſaid, that in regard there is ſuch pre- Ante, 105. 

dle certainty before, it is no material variance: and principally for S. C. Jens. 232. 
that the ſecond declaration is but a recital of the firſt, and refers itſelf — N 8.229 
thereto ; for it begins, © alias prout patet per recordum, c. Where- . Term Rep. 


THE COURT agreed ; and the firſt judgment was affirmed. 782. 


Eaſter 
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Eaſter Term, 
t7. Jac. 1. In the King's Bench: 
Sir Edward Montague, Nut. Chief Juſtict. 
Sir John Croke, Nit. 
Sir John Doderidge, Kt. # Tuftices, 
. Sir Robert Houghton, Knt. | 


Sir Henry Yelverton, Kut. Attorney General 
Sir Thomas Coventry, Knt. Solicitor General. 


Cas 1, 8 Willis againſt Neilder. 


In treſpaſs the RESPASS; for that he took and carried away at D. three load 
omiſſion of vi of wheat, being ſevered for tithes, contra pacem, Cc. omittins 
ret che words vi et armis. l 
Ante, 443. After verdict for the plaintiff upon not guilty pleaded, it was mov. 


Poſt. 5 36. ed in arreſt of judgment, that the bill ſhould therefore abate ; for it i 
Sed vide _ the eſſential part of the declaration which induceth to have a fine for 


9 — 323. the king, and it is not aided by the ſtatute of jeofails. 


Heb. 180. And of that opinion was THE WHOLE COURT; wherefore judg. 
Carth 66. ment was given for the defendant. And a precedent was ſhew, 


3 636. Hilary Term, 13. Fac. 1. Welſted u. Taylor, where judgment wa 
Sed vids reverſed for taking a bag of money, becauſe vi et armis was omitted, 
1. Saund. 81. being aſſigned for error. 


Lg. Ra 8 . | E ; : 
** But now by 16. and 19. Car. 2. c. 8. it 5. Ann. c. 16 upon a general demurrer, 


is aided aſter verdict; and by 4. and Lut. 1509. Stiles, 408. Fitzg. 256. 


ns 2. | Smithſon againſt Cage. 


ECTMENT. Upon evidence to the jury at the bar, 2 queſ- 
— Hy 1 was moved: There being a 3 meſtuage called $- 
meſſuage cum ods, whereto divers copyhold lands were appertaining ; the (ad 
pertinentii., meſſuage called Symonds, cum pertinentiis, being ſurrendered to the 
3 lord, and all his right therein, Whether by that ſurrender the copy- 
. * hold land ſhall paſs, or only the ſaid houſe, with the curtelages there 
Co Cop. 93 to appertaining ? 2 
Kitch. 8 1. Cro. Eliz. 89. 2. Roll. 50. 455. 1. Salk. 256. 2. Ch. C. ſ. 27. 3. Lev. 165. 
3. Com, Dig. 443. Gilb Ten. 312. 2. Term Rep. 498. 502. | 

YELVERTON, the King's Attorney, and WALTER moved, that i 
caſe of a copyhold the entire land ſnould paſs. 


Bat ALL THE CourT held, that it is all one in caſe of a cop. 

hold and freehold ; and that nothing ſhould paſs but the houſe, vit 

the orchards, yards, and curtelage and garden, by theſe words cus 

| pertinentiis. | 

The ſteward by A SECOND QUESTION was moved, If huſband and wife, cop: 
parole of a ma- holder in right of his wife, ſurrender out of court into the hands 
nor may take 2 the ſteward, and ſhe was examined by him, it not being por 
| examine a feme that he was ſteward by patent, nor any ſpecial cuſtom to wan 
covert out of court, Co. Lit. 61. 4. Co. 30. b. Cro. Eliz. 717. 1. Leon. 228. Godd, 16 
Ld, Ray. 159. 658. 12. Mod. 466, 1, Salk. 95, 184. 1. Com. Rep. 85, , 


* 
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i; whether it was good or not . — And they all reſolved that it was; Suren 
* 1 Chief Fuſtice, ſaid, that he had known it to be fo 2 
Spicer againſt Spicer. | Cart 3, 
JECTMENT. Upon a ſpecial verdict, the caſe was, That a devife « i, 
one Spicer was ſeiſed of lands in fee, holden in ſoccage, and de- © Li: wife for 
viſcable in-gavelkind, and deviſed it to his wife for her life, paying, raving 
three pounds a-year to Thomas his ſon during his life; and that he. 3 by, wg 
ſhould take but two load of wood for fire-bote ; and if ſhe died beſore . conveys 
the ſaid Thomas, then he deviſed all his land to Richard his ſon, paying an eſtate in fee. 
io the faid Thomas three pounds a year, and paying to ſuch one of his _ 416. 
ifers twenty ſhillings, and to another ſiſter twenty ſhillings. The , 59 599 


Co, Lit. 9. 
wife dies, Richard enters. "Fx Roll 84 


The queſtion was, What eſtate Richard had by this deviſe ? 834. 
And 1T WAS ADJUDGED, that he had a fee; for when he deviſed 2 bas by 1 


it to his wife for life expreſly, &c. and to Richard generally, without 2 Mod. 25. 
limiting the eſtate, and appointed him to pay to Thomas three pounds Oro. Eliz, 294 
x-year during his life, that carries in it an intendment that he ſhould 2 . 
have fee; Becially when his father therein further willed, that his ;-yern. 106. 
ſon Richard ſhall pay two other ſums in groſs, and none of them to 687, | 
be out of the profits, it is by intendment, and by implication a fee, — 2. Lev. 249. 
0z- Wherefore upon the firſt argument it was adjudged for the defendant ; 88 Salk, 239. 
ww for they (aid, that thoſe things which have been ſo often adjudged, 57 799 

a; ought to reſt in peace. Cowp. $41, 
ich, Vide 4 Edw. 6. Tit.“ Eſtates,” 78. and 33. Eliz. cited in Boraſton's Caſe, 3. 85 
2y. Hen. 8. Br.“ Teſtam.” 18. Dyer, Co. 20, 21. and Collier's Caſe, 6. Co. 16. 


— 371. Wellock and Hamond's Caſe, 32. 
Palfrey's Caſe. Cave 4, 
ALFREY was indicted, that he was (c communis barrectator li- An indidtment 
ue. tium, et diſcordiarum inter vicinos ſeminator et pacis regis per- of barraty 
. * turbator, in magnum contemptum domini regis, et malum exemplum IO 
(ad 5 alerum delinguentium; omitting theſe words, & contra pacem do- 1h. b or the 
) the nini regis, vel contra formam flatuti.” form of the 
x 3 atule; but it 
= Exception was taken for theſe cauſes, and for that he did not Fra des 


ledge in what point of ſpecial matters he was 4 common barrator, or the ſpecial 


Where he was communis pugnator, or communis pacis perrurbutor. NO 
Thi . « an I, Sid. 282. 
is exception was not allowed; for the indictment was good 2 Roll, Ab, 


at i thout alledging ſpecial matter: but for the omiſſion of “ contra 79. 
* pace, &c.” it was held to be inſufficient, for it is an eſſential part Co. Car. 349. 


opt al the indictment; and therefore was reverſed. — Eliz. 148. 
with Lach. 194. $5. Mod 18, 1. Mod. 288. 1. Hawk. P. C. 526. 2. Hawk. P. C 323. Strange, 181. 
Fitz-Hugh's Caſe. | | Cazzs. 
-opf ITZ-HUGH, being indicted, traverſeth the indictment; and it , | 
ds d f 2 : . , After traverſs 
-- was found againſt him. Exception was taken, Becauſe upon the of an indict- 
— wrle of the writ of di/tringas it was returned, © erecutis itius ment the party 
brevis, Ec.“ and not the therift's name. But it was held to be eannet take en- 


gol enough, or if it were not, it ſhould be amended; for the F792 — of 


not indorſed on the r-tur.1 of the venire. Aute, 443, 
venire 


The 32. Hen. 8. RROR of a judgment in the king's bench, where debt wa 


2 Norfolk. The defendant as to two years arrears pleaded © non ditini; 


Fend. N. P. 323. by the faid ature, as well after the verdict as before, ul 
Dougl. 115. | ; | 


' 
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P:rz-Hoon's venir facias being good, and there being the fame jurors who 

o. returned upon the venire facias, it was h oe 
upon the venire facias, it was his own fault; for he who 

Moor, 868. verſeth, ought al bring the record eue 
— verſeth, gught always to bring reco » and look to the return of 
Yelv. _ writs ; wherefore it was held, that it ſhould be amended : but if the 
Oro. Eliz. 466. venire facias had been album breve, without a return, it had been 
304. © otherwiſe, for that cannot be amended, Wherefore rule was given 
| accordingly that it ſhould be amended. op 

By 21 Jac. 1. c. 13. after verdict in the jurors be returned and annened 
any action, ſuit, bill, plaint, or demand faid writ ; or becauſe the ſheriff's * 
in any court of record, the judgment other officer's name having return of the 
thereon ſhall not be ſtayed, or reverſed, writ, is not ſet to the return, ſo as une, 
by reaſon that there is no return to the examination it be proved that the wr. 
wenire facias, ſo as a panel of the names of was returned by ſuch ſheriff or officer. 


Cast 6. Booth againſt 2 © © „ „ | 
If the venire be —— FACIAS to have execution of a judgment for damages re- 


— 1 covered in an action of trover and converſion againſt an exe. 
trover, a venire Cutor, who pleaded ©« nunques executer,”” and iſſue thereupon. The 
& novo ſhall be venire faciat was, ad triandum exitum inter partes prædict. in Placity 
awarded. « debiti ;”” and a trial was thereupon had: and this matter was affign- 
Poſt. 542. ed in arreſt of judgment. —And it was held good by ALL Tar 
— Cour ; and a venire facias de novo was awarded. 


Cart 7. 5 Patrick's Caſe. 
| „ , TNATRICK being outiawed upon à guo warrants brought againf | 
2 wt him for — an inn (a), brought a writ of 3 — f 
ſbewing the the outlawry. The error aſſigned was, Becauſe he was outlawed per 
name of the co· judicium coronatorum, and he doth not ſhew the name of any of the co- b 
— 531. Toners. —And for this cauſe it was reverſed. | ; | 
5. Com. Dig. 651. Co. Lit. 288. Dyer, 317. Cro. Eliz. 648. Palm. 43. 3. Term Rep. 439. . 
| (a) See 1. Hawk. P. C. 454. h 
to 


Carr 8. Smith againſt Bower. 


C. 30. extends brought by an executor for arrears of rent for ſeven years, re- 
to all diſconti- ferved on aleaſe for years, and the demiſe was in London of lands in 
Nang ao well and thereupon iſſue was joined: as to the reſidue, he pleaded, tut 
as thoſe on the the teſtator entered into parcel of the land demiſed ; and hereupon if 

8 ſue was alſo joined. The firſt iſſue was tried in Trinity Term in Lu- 
—— after don; and the ſecond iſſue at Norfolk affiſes afterwards : but no conti- 
verdict as be · nuance was made by Curia 2 vult, from the day of the retun 
fore. of the diſtringas in 747 tn to the day of the return of the di/fringasin 
1. Roll. abr. A; folk; neither any entry of the judgment reſpited quouſgue, The 


o. Elz. 2:6, ſecond iſſue was tried as of right it ought to be in this caſe. 

o. 236. 
. The want of this continuance was affigned for error, and that i 
inns 4 was not helped by any of the ſtatutes of jecfaili. >; 
4- nc. Abr. But ALL THE JUSTICES AND BARoNs held, that it is aided 


well where there be two verdicts, as where there is but one. See Sutra 
Eafer Term, 10. Jac. I. Roll 104. where debt was brought in the Wow 
king's bench, upon four obligations to pay money; three of them wy 
vere tried in London in Trinity Term, the fourth was tried at the Leni 

e after, and there was not any continuance from Trinity Term 

ito Lent afſiſe, which was much inſiſted upon; and yet judgment 

was given for the plaintiff. | | 

See 32. Hen. 8. c. 30. and 4. and 5. Ann. c. 16. 


parker againſt Sir John 2 and Dame Magdalen his Carr g, 
ike. = 
Hilary Term, 16. Fac. 1. Roll 433. on the Crawn Side, 


Magdalen being above the age of ſixteen years, from the roth ing themſelves 
| : from church 

September, 15. Fac. 1. to gth September, 16. Fac. 1. did not re- g,, be ex- 

rar toany church, and therefore for eleven months he demanded two cuſed from the 

kundred and twenty pounds. The defendants appeared, and the re- petalties of 

cord was entered, © Et prædict. JOHANNES CURSON ef MaGDa- L Ft e 2.and 
4 . * » x . 23. Elis. C. I, 

« LENA ventunt, et prædicta MAGDALENA dicit, quod ipſa non eft f. f. on account 

« inge culpabilis, et de hoc ponit 6 ſuper patriam et attornatus domint of being ſick 

« regis familiter.” This iſſue being tried at the bar this Term, it partof the time, 

was proved that ſhe was ſick for a 2 part of the time, and thereby os wm 3 

he thought to have excuſed herſelf. Vet foraſmuch as it was alledg- fands, before and 

ed that ſhe was a recuſant both before and after, it was ſaid BY THE after. 

Coba that it ſhall not excuſe her; for it ſhall be intended, that ſhe 

obſtinately forebore during that time, &c. wherefore ſhe was found 


puilty for all the time. 


It was afterward moved in arreſt of judgment, that an informa- A Ene covert is 
tion lies not againſt huſband and wife for the recuſancy of the wife to within the ſta- 
recover the twenty pounds a month; for the ſtatute of 7. Fac. 1. c. _ "0 _ 
b. appoints, that if a feme covert be convicted, ſhe ſhall be committed eee ee 
topriſon ; and if the huſband redeem her out of priſon, he ſhall pay ing church; and 
ten pounds a month: ſo that ſtatute being lex poſterior, doth abrogate an information 
the former law in this point, that the huſband ſhall not be charged ys. ry way 
with the recuſancy of his wife, but only at ten pounds the month — 
and not with this, but to redeem her out of priſon. —Sed non allocatur; the 3. Fac. 1, 
bir this ſtatute doth not alter any of the former laws, but preſcribes, < 1. 
tat a feme covert recuſant being convicted, and after three months do Ante, 481. 
jot conform herſelf, the ſhall be committed to priſon, unleſs the hu{- . 

d will pay ten pounds for every month that ſhe ſhall be out of pri- 
dn, and not conformed, 


SECONDLY, This information is not good, becauſe the offence An information 
uledged to be from the tenth of September, 15. Jac. 1. to the ninth for peualties for 
| September, 16. Fac. 1. which is thirteen months complete, ex- eleven months 
pt one day: then being thirteen months, and he demanding but 1 1 is good, al- 
eleven months, and it appears not for which of the ſaid months though xx an 
penalty is demanded, the demand is uncertain z as if one ſhould months is al- 
and —_ pounds upon a bond of forty pounds, and doth not edged. 
wwledge ſatisfaction for the reſidue, it is ill. —Sed non allscatur : 499- 


M. 368. 2. Keb 366. 2. Roll. Ab. 696. Cro. Eliz. 835. Bunb. 42. 63. 1. Bac Ab. 39. 41. 
Hawk, P. . 378. 


ee 28 & 29. Eliz. c. 6. that an common pleas or the exchequer 11 Co. 
ation for this oſſence will lic in the 60. b. 61. a. contra. Hob. 204. accord. 


kv. JAC, | M m for 
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NFORMATION for the king and himſelf (a); for that the ſaid Perſons abſent- 
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Ante, 104. 366. 
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Paxxes for although he doth not demand ſo much as he might, yet it is wel 
8 1 enough, and for the defendant's advantage, and the recovery ſhallbe 
40 * and his intended for the eleven months, when ſhe was firſt abſent ; and the 
Wirz. addition of more time is not material: and it was ſaid at the bar, that 
ſo it had been before adjudged in Smith v. Weatherheard, in an = 


mation for uſing a trade, not being apprentice, &c. 


On an informa» THIRDLY, It was objected, that here was not any iſſue joined: 
tion againſt huſ- for it is only the plea of a feme covert, and the huſband doth not join 
* 10 with her therein, and a plea by a feme covert is void. And Tyr 
— 7 Cour doubted thereof at firſt. But it was afterwards moved, that 
nox culpabiles, the docket was, quod JOHANNES CURSON miles, MAGDALENA uy 
andtherollomit ezus, Fc. placitant non culp. And it was thereto ſaid, that that was 
— * of __ the warrant for the roll, and it is but the miſ-entry of the clerk, and 
ap ere ought to be amended, and the huſband's name inſerted. But it wx 
Ante, 283. thereunto anſwered, that it could not be done, the record being of 
Palm. 63. another Term; and the iſſue joined being only the iſſue of the wits 
the verdict paſſed upon that iſſue cannot now . amended : for it was 
ſaid, that the docket- roll is but for remembrance to the clerk, and u 
inſtruct the maſter of the office of the buſineſs in court, and as 2c. 
lendar thereto; but when the roll is made up, and of another Tem 
it cannot be guided by the docket.— Sed non allocatur : for it being 
manifeſt to the Court that they both appeared, and the docket is th 
they both pleaded, it is a ſufficieut guide to the clerk to draw the ple 
in both their names; and when he omits the huſband's name, itisþ: 
the miſpriſion of the clerk, which ſhall be amended. And it was ad 
judged that it ſhould be amended ; and judgment given for the pla 


tiff. Vide 2. Rich. 3. pl. 17. 4. Eliz. Dyer, 211. 


But not if the huſband and wife plead, © guad ipfi non ſunt inde a 


rer pabiles, and it is found, &c. this finding is ill, and cannot 


not amendablc. 


Ante, 5. amended ; for it would alter the iſſue if it ſhould be amended. 
Sed vide 
t. Brownl. 7. contra. Dougl. 114 135. 

Cher 10 Sparham againſt Pye. 
To ſiy that AH. A CTION FOR THESE WORDS : « Sparham ſtole am 
« flole a mare, or or elſe Godwin is forſworn. After verdict, upon not guil 


* B isfor- pleaded, it was moved in arreſt of judgment, that theſe words ar 


| Few gg actionable ; for there is not any direct affirmance or charge in then 


rect to ſupport But RIiCHARDE0N, for the plaintiff, moved for judgment; fort 
2 4 ſhewnin the declaration with an averment, that Godwin never {wo 
3. Bull. 225. any ſuch matter, and then it is aſpeech of his own imagination; B 
1. Lev. 82.277. he ſhould ſay, „John Stiles is a thief, if Fohn Nokes's report be m 
x. Roll. Ab 64. with an averment, that John Nokes never made any ſuch repotti 


2-Roll Ab, 165. ich it hath been adjudged that the action is maintainable. 


— Dig. But ALL THE Cour here held, that an action lies not; for 

ee Ab: 50g. not a direct ſlander of him, and none hath cauſe on theſe work 
draw his life or name in queſtion, and then it cannot be aloſs to 
Wherefore, without argument, it was adjudged for the defencai 


Ger 
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Garrard againſt Regem. - _ Care IT, 
RROR to reverſe an outlawry in quo warranto. THE FIRST Addition of the 
Exkok was aſſigned, Becauſe he had not any addition in the party not ne- 
exigent —Sed non allocatur; for neither in informations, nor in re- © bo go 
8 8 2 ige in- 
turns of reſcous, is it the courſe to have additions. | -der 
Poſt. 5 76.—Cro Eliz, 32. 148. 2. Hawk. P. C. 328. 
AnoTHER ERROR was affigned, Becauſe the exigent is returned, Outlawry in 
« idea utlagatus eff,” and he doth not name any coroners.—Sed non London, the 
ulhcatur : for this outlawry being in London, where there is not any — dept 
coroner, but the mayor for the time being is perpetual coroner ; and c.qary. 
the courſe there is not to return, “ per judicium coronatorum, but Ante, 528. 538. 


generally, ( ideo utlagatus eft.” 21. Hen. 7. 23. Dyer, 317. Co. Lit. 288. 
” Cro. Eliz. 648. 5. Com. Dig. 651. t Burr 639. 3. Ter. Rep. 499. 


Oliver and his Wiſe againſt Stephens. Casz 13. 


CTION FOR WORDS to the wife: Thou art a witch,” To fay * Thos 
After verdict for the plaintiff, it was moved in arreſt of judg- H _ 
ment, that an action lies not for theſe words; for it cannot be known ; ing an a dor e, 
and if it could, it is not ſhewn that any fact was committed by her.— isneraRionable. 
ALL THE JUDGES ( 7 MonTAGUE) were of that opinion. But Ante, 39. 
being afterward moved when he was in court, he held, that the action Cro. Eliz. 571. 
well lay ; for by the 1. Fac. 1. c. 12. (a) every witchcraft is pu- 5 Lev. 394. 

niſhable by pillory, or as felony : wherefore the general words will 
well maintain the action. THE CouRT therefore would adviſe 
thereof until another Term. ; | 


(«) Repealed by the 9 Geo. 2. c. 5. impriſoned for a year, and ſtand four 
which enacts, that whoſoever ſhall pretend times in the pillory Sce 1. Hawk g.; 
to exerciſe the art of witchcraft, ſhall be and the vagrant ad, 17. Geo. 2. c. 5. 


Hawkes againſt Auge. CA 13. 
CTION FOR THESE WORDS, «Thou art a witch, and Words are not 


« by thy means I have loſt my mare.” It was moved in arreſt -Kionable if 


of judgment, that theſe words are not actionable; for the firſt words — rene wat 


ve too general, « that by her witchcraft his mare was loſt.” -—ALL charge 

THE CouRT (abſente MONTAGUE) were of that opinion, and gave Ante, 306. 399. 

rule that judgment ſhould be entered for the defendant. | Cro. Car. 324. 
| I. Sid. 424. I. Lev. 2 o. 


— 


Pendavis againſt Kenſham. Cat 14. 
Hilary Term, 16. Jac. 1. Roll 742. | 


93 upon an obligation. The defendant pleads, that the In pleading 
plaintiff in the king's court at Penwarth brought debt upon this 3 
Lolization againſt one Tregore, who was obliged with bim in the ſaid e e eee 
0 ad jointly and ſeverally, and recovered, and had him in execution; that the court 

Ind that the gaoler voluntaril y ſuffered him to go at large. And upon had juriſdiction 


us plea it was demurred : wa 3 
Atter. 


P1857, Becauſe he doth not ſhew that this court, being a private Aute, 493. 
Qure, | 9 5 E ©, 493 
| + had power to hold plea ; which he ought to ſhew to the Court 8. Co 133. 
. ſe, otherwiſe the Court cannot take cognizance of their juriſdic- 4e. Car 46. 
« and otherwiſe the judgment is void, et coram non judice, —T HE ag Hawn = 
or Cour were of that opinion. te p. 
2. Term Rep, 649. 


Mmz2 | SECONDLY, 
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The eſcape | SECONDLY, That this plea was not good in ſubſtance; for the ec. 
_ Do: Cape of the priſoner, although it be by the voluntary permiſſion of the 
joint e. "A aoler, is notany diſcharge of the debt, and by conſequence the action 
obligors doth lies againſt the other (a). And ſo it is held, where two are in exe. 
not * cution, and the one eſcape, this is no cauſe of audita guerela.— TRR 
2 len . WHOLE COURT was of that opinion ; and therefore, being no plea, 


WY: for both theſe reaſons, it was adjudged for the plaintiff, 
=_ - 3 5 5. Co. 36. Blumbeld's ae 


Warner's Caſe. 


ARNER, one of the churchwardens of Allhallows, in London 
prayed a prohibition; for that whereas by the cuſtom of the 

| ID. faid pariſh, the pariſhioners uſed every year to ele& churchwardens, 
notwithſtand- one of the pariſh, who had borne the office of ſcavenger, ſideſman, 
ing the canons or Conſtable ; and that every year one who had been elected church- 
of king James in warden is elected to continue a year longer, and to be the upper- 
1 churchwarden, and another is choſen to him, who is called the 
March. 66. under-churchwarden; that ſuch a choice being made in that pariſh 
Cro. Car. 552. Of the ſaid Farner to be churchwarden, the pasſon, notwithſtanding 
539. that election, nominated one Carter to be churchwarden, and pro- 
on wn gn 234- cured him to be ſworn in the eccleſiaſtical court, and denied the (aid 
RI $i Warner as churchwarden according to the election of the pariſhion- 
Stra. 52. 145. ers; and this by colour of the late canons (a), that the parſon 
1045 1246. ſhould have the election of one of the churchwardens : and this being 
3˙ bi _ againſt the cuſtom, a prohibition was prayed, and a precedent ſhewa 
Ls ya 3 in the common pleas, Eaſter Term, 5. Fac. 1. for the pariſhioners 
| of I/albrook, in London, where ſuch a prohibition was granted; for 

it being a ſpecial cuſtom the canons cannot alter it, eſpecially in Lor- 

don, where the parſon and churchwardens are a corporation, to pur- 

chaſe lands and demiſe their lands (); and if every parſon might have 

election of one churchwarden without the. aſſent of the parithioners, 


they might be much prejudiced, &c. 
(os) See Burn's E. L. Pref. 16. Stra. 1056. 2. Atk. 650. (65) See 9. Geo. I. c.) 


CAsE 15. 
By ſpe:ial cuſ- 


tom, pariſhion- 


cler 16. Parkhurſt again/? Powel. H 
An action gui RROR of a judgment in the common pleas, in an action upon : 
tam lies againſt the caſe for himſelf and the king; for that whereas he had a c. wi 


3 nr" way pias utlagatum after judgment againſt J. S. and delivered it to the a 
ner arreſted on {heriffof Denbigh to execute; who ſeeing J. S. and being required to a! 
a apiar ullaga- execute it, did not execute the ſame, but ſuffered him to go at large 
£m, 3fter judg- and he eloigned himſelf to places unknown; and afterward the lad cle 
ment in a civil ſheriff returned here to Meſiminſter, © non ef? inventus,” in deceit of 


daten te gte. ne king, and prejudice to the party of his ſaid debt. 


Ante, 361. Re 
Poſt, r. The defendant pleaded not guilty ; and it was found againſt hin, « 
es and judgment accordingly; for which he brings error. a 
—5 a F Ins r, Becauſe the action is brought by the king and himſcl | 
OO 274. where it ought not to be fo brought.— Sed non allocatur ; for it is tht 4 


Cro. Eliz. £37. king's writ, and the king is to have the benefit thereof as well as the 
2.Roll. Abr.93. party: Wherefore the action here is well for the king and party, and 
65 yo ap he ſhall be fined thereupon. 
2. Hawk. P. C. 378. Strange, got. Fitz. 265. | 
v SECONDLY, For that the trial was de vicineto of Meſiminſter, uber 
w—_ the offence is alledged to be at D. in the county of Denbigh, ® 
7. co 1 b. from the ſaid place the venue ought to have been.—Sed non all 
Hob. 20g. for the falſe return was here at Mſiminſter, which is the cauſe of the 
action. Wherefore the judgment was affirmed. Gefir 


/ 1 0 
" \ 3 
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Geffrey Booth againſt Potter. „„ 

CTMENT of the leaſe of Henry Fowler, of the rectory of If a father, the 
Much-hampton, in the county of Glouceſter ; and that the leſſor church being 

reſented by Lord Mindſor, upon the deprivation of Anthony Lap- void, contra 


1 with the grantee 

ern before the high commiſſioners. | cet che next pre- 
Upon not guilty pleaded, the defendant claimed under the ſaid Au- * to pare 

thi * ps to —__ 


Upon evidence, it appeared that the advowſon was the inheritance ſon, and the ſon 
of Lord Windſor, who granted the next avoidance thereof to Dr. — . ac- 
Cuch : and after the church being void, one Richard Fowler, father — — ws 
of the faid Henry Fowler, dealt with the ſaid Dr. Gooch, the church au. although 
being void, to permit Lord Windſor to preſent the ſaid Henry Fowler the ſon be not 
do the aid church; and for that cauſe gave to him two hundred 33 
pounds, and thereupon procured Lord Windfor to preſent the ſaid NG Obs. ut. 
Henry Fowler, who (as it was alledged) knew not of this agreement; ©, Lit. 1 20. 
and he thereupon was admitted, inſtituted, and inducted. Cro. Car, 331. 


This matter being diſcloſed in the court of wards, IT WAS RE- 7.5  __ 
$0LVED AND DECREED in the ſaid court, by the advice of the Chief Winch. 63 Mm 
Juſtices and the Chief Baron, that he was preſented by ſimony, and Cro. Eliz 685. 
that by the ſtatute of 31. Eliz. c. b. it belonged to the king to preſent, 789 811. 
without deprivation or removing of the incumbent by guare impedit : : _ 0G | 
whereupon the king preſented the ſaid Anthony Lapthorn, who was; 38. " 
admitted, :nſtiture?, and inducted, and continued there for three Ambler's Rep. 
years: and afterwards the ſaid Richard Fowler the father ſued him 268. | 
before the high commiſſioners for miſdemeanors, and procured him to 
be deprived ; and ten days before the deprivation, procured a grant of 
the next avoidance to J. S.; and after the deprivation, within ten 
days procured the ſaid J. S. to preſent the ſaid Henry Fowler, who 
vas again admitted, inſtituted, and induted, and made this leaſe to 
try the title. 

t was hereupon moved upon the ſtatute, that the preſentation of & p*rfon pre- 
Henry Fowler is merely void, aad he is a perſon difabled by the ex- ute by — 
prets words of the ſtatute ever to accept of that benefice, and his ad- held the fame 
miizon and inſtitution thereunto is merely void; and every one who is benefice again. 
in p ſeſſion hath good title againſt him and his leſſee, ſo as the plaintiff ng vide 2. Roll. 


cannot maintain this action. c 3 


ALLTHE Cour was of that opinion, and delivered the law to be 
cieariyſo to the jury. Whereupon the plaintiff was nonſuited. 


Py 12. Ann c. 12, If any perſm “ pre ſented or collated thereupon, every 
* fa!l for money, reward, gift, or ad- “ ſuch preſentation or collation fhall be 
* wattage, or for or by reafen ef any © uiterly void and of no eſſect in law; 
" promiſe, agreement, grant, bond, or ** aud ſuch a; recment ſhall be deemed to 
* 6her aTurance of or for any money, © be a ſtmoniacal contract; and it thall 
| award, hit, profit, or benefit, dire ly © be lawful for the king to preſent or 
tha muretly in his own name, or in “ c«llate to ſuch benefice, &c, for that 
1 le name of any other perſon or er- „ tune or times only; and the perſon 
i ſons, take, procure, or a cept the next “ corruptly raking, procuring, or accept- 
_ #rodance or preſentation of any bene- © ing ſuch benefice, ſhall he diſabled to 
1 lice with cure of ſouls, dignity, prebend, © hold the ſame, &c &c. &c.“ 

er living eccleſiaſtical, and ſhall be 3 2 | 


Moor. 
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Cann 18. Moor againſt Blackwell. 
-The romen of RESPASS, clauſum fregit, et alia enormia ei intulit. Upon not 
the venire feciar guilty pleaded, and damages found to four hundred pounds, in 
lnwhichplodges reſpect of the abuſe of the plaintiff's wife, it was moved in arreſt of 
15 1 judgment, That upon the return of the venire facias there wanted 
amendable. theſe words, «© Quilibet jurator. per plegios;” ſo it is as if there had 
1. Roll. Rep, not been any return of this writ.— THE Cob r held, that it was not 
445. as a blank return where no return is at all, or that the name of the 
1 Roll. Rep. ſheriff is omitted; but here is an inſufficient return, which is aideq 
"Ra Dig. by the ſtatute of jeofails : and although no precedent can be ſhewn 
322. where ſuch returns have been amended, yet they ſaid they would 
3-Bac. Ab. 92. make a precedent thereof; for the omiſſion of the pledges is but mat. 
note (g). ter of form, and not like to Doctor Huſſey's Caſe (a), where there 
was want of pledges upon the original : wherefore it was awarded to 
be amended. 


Franciſrus and ANOTHER EXCEPTION was taken, That a juror was named Fran- 
Francus are the ciſcus in the venire facias, and upon the diftringas, Francus, and ſo 
ſame name. 7; 

another perſon.— Sed non allocatur; for they are both but one name 


— abbreviated. Wherefore it was adjudged for the plaintiff, 


323. Cowp. 178. 229. 


(s) Ante, 414. See 21. Jac. 1. c. 13. 


c 19 The Biſhop of Oſſory's Caſe in Ireland. 
>" Boe IP RENE * was given in the king's bench in Ireland, and with 


is a ſ«perſedeas, in two days after the judgment given, the defendant delivered to 
although the the Chief Juſtice a writ of error, purchaſed out of the chancery in 


—— gl England, returnable in the king's bench in England (a). The quel 
the court where tion was, Whether they might award execution, notwithſtanding ? 
error isbrouꝑht, becauſe the record itſclf remains with them, out of which they might 


but a tranſcript ayard execution, as they conceived; for that is not ſent into the king's 


only” . bench to England, but the tranſcript only: and thereupon they defer 
3. Lev. 312 red the execution, and prayed the advice of the Juſtices of the king's 


2. Mod. 373. benchin England. 
_ And by the opinion of all the Juſtices, the writ in judgment of law 
er. is a ſupenſedeas, although the record itſelf be not ſent ; for if error be 
brought in parliament upon a judgment in this Court, the tranſcript i 
Skin. 422. only ſent, and the record remains in the king's bench, and yet the 
CI — 679 court is forecloſed: ſo if error in the exchequer- chamber, the 
os ther! 5.479. tranſcript is only ſent, and yet the court is forecloſed, pendente placits 
f indiſcuſſi. Vide 5. Edw. 2. title Error,” 89. 8. Hen. 5. N 

15. Edw. 3. tit.“ Error,” 33. 

And DopERIDO; ſaid, that the record itſelf is not ſent, becauf: 
the ſea is betwixt England and Ireland; and if the tranſcript ſhould 
miſcarry, they could again reſort to the record; but if the record 
ſhould miſcarry, the cate is loſt: and he ſaid, that thoſe of the king; 
bench in Ergland might not award execution; but upon a judgment 
given, they ihould ſend a ſpecial mandate to the Chief Juſtice of I- 
land to do it. And they all reſolved, that the writ of error was 2 /. 
perſedeas until the error was examined, affirmed, or reverſed, 


{a) But by the 22 Geo. 3. c. 53 and courts in Ireland is now aboliſhed. 
23. Geo. 3. c. 28. the appeal from the Webb 


n ) 8 * 
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Webb again Cook. „ dene 0 


ROHIBITION was prayed; for that Cook ſued Webb in the ſpi- A man may juſ- 
P ritual court for ſaying, that © he had a baſtard.” J:bb the de- tify accuſing 
£rdant, alledged in the ſpiritual court, that the plaintiff was adjudg- meer of hav- 
ed the reputed father of a baſtard by two juſtices of the peace, e — 
ing to the ſtatute 18. Eliz. c. 3. whereupon he ſpake theſe words : of filation has 
ud they of the ſpiritual court accepted his confeſſion, but would not been made upon 
ilow his juſtification : wherefore he prayed a prohibition ; which him: and if the 
ons granted bim. e 8 

jon, a prohibition ſhall go. S. C. Poſt. 625. 2. Roll. Rep. 61. 

— 22 W 85 © ö 


Jobbins? Caſe. | „ "Gnas 66 


ROHIBITION was prayed in the court of requeſts ; for that Prohibition. 
Jobbins, adminiſtratrix, ſues in that court, complaining that ſhe 3. Lev, 57. rr. 
had taken adminiſtration of her huſband's goods, thinking that he was 3- Mod. 115. - 
out of debt, unlefs for ſmall ſums which he ewed to labourers, &c. 2, Vent 300. 
and that ſhe had paid thoſe debts, and other the like, and fo adminiſ- . 
tered the goods: and afterwards actions of debt upon ſpecialties were | 
brought againſt her; whereupon ſhe prayed an injunction, and had 
it : and upon this matter ſhewn, a prohibition was granted PER ro- 
rau CURIAM. | \ 


Trinity 
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Trinity Term, | 
15. Jac, 1. In the King's Bench. 
Sir Edward Montague, Nut. Chief Juſtice. 

Sir John Croke, Kut. e GI 
Str John | Doderidge, Lit. 3 ; Juſtices, 
Sir Robert Houghton, Nut NS 2 


Sir Henry Velverton, Kut Attorney General 
Sir Thomas Coventry, Knut. Solicitor General. 


Carr t. Betts againſt Trevaman. 
Words of de- CTION FOR THESE WORDS. Whereas he was a (cri. . 
famation not ac- vener and freeman of London, that the defendant ſpake of hin 
2 theſe words: Thou art a rogue, a cony- catching rogue, A cozen- 


plaintiffs pro- ing rogue, a cutpurſe rogue.” 

feſhon After verdict for the plaintiff, it was moved in arreſt of judgment, 
Ant, 66. 204. that theſe words were not actionable, for they do not touch him in 
oF his profeſſion : and the firſt words, Thou art a rogue,” are but 
—4 - — words of ſpleen, and no cauſe of action; and the words after rely upon 
1. Com. Dig. the word © rogue,” and are but additions and adjectives to the word; 
130. wherefore the action lies not.— And it was adjudged for the defen- 


dant. 
Carr 2. Gainford again/t Tuke. 


To ſay that the CTION FOR THESE WORDS : « Thou waſt in Lan 
plaintiff was in « ce/ton gaol for coining.” The plaintiff replies, If I ws 
gaol for coining < there, I anſwered it well enough.” © Yea,” ſaid the defendant, 
5 you were burnt in the hand for it.” 


actionable. 

Ante, 276. 24. Upon not guilty pleaded, and verdict for the plaintiff, it was mo- 

331. ce in arreſt of judgment, that theſe words are not actionable; for to 
— a ſay that one was in gaol for coining, no action lies, becauſe it is no 

. 184, affirmance that he did coin; and he doth not ſay, for falſe coining: 

x. Com. Dig and the ſubſequent words, “that he was — in the hand,“ ſhev 

176. that it cannot be for falſe coining, and they are but idle words. 


* But THE Cova reſolved to the contrary, that theſe are malicious 
words, and ſhew his intent to accuſe him for being impriſoned for 
coining ; and the ſubſequent words ex-aggravate, and diminiſh not 
the former. Wherefore it was adjudged that the aCtion well lay. 


Carr 3. John Ford againſt Julian Ford. 
In treſpaſs, if RROR to reverſe a judgment in treſpaſs in the common pleas 
Wen aravs Ine error aſſigned was, Becauſe in the*firſt declaration there 


- <1 tel wanted theſe words, « vi et arms 3” but the ſecond declaration 


tion, it cannot Which was after imparlance, whereupon the iſſue was joined, and the 
be amended by yerdict given, was good and perfect. 

the ſcconddecla- 

ration. Ante, 105. 1. 415. 443. 498. 1. Roll. Ab. 19f, 207. 3. Lev. 306. 1. Saund. l.. 


Ld. Ray. 985. S:i3nge, 102% 
| BRiDcMAl 


— 


Trinity Term, 17. Jac. 1. In B. R. 
ax moved, that the firſt was good enough; for the writ is Fenn? 
* 5 wherein is vi et arms ; and the omiſſion thereof in again 3 
'he declaration is the default of the clerk only, and therefore it ſhall be | 
mended : but- the ſecond declaration being good, the verdict and - 
judgment thereupon are good, and not traverſable. 
9d non allocatur 3 for the omiſſion of vi et armis is matter of ſub- Ante, 443. %. 
lance, which can never be amended : and the firſt declaration being 526. 
il, which is the foundation, the ſecond is but the recital thereof; and 
if the firſt be not good, the ſecond will not help it. vom 
HouGHTON therefore cited a former judgment, v1z. the caſe of 
| the Biſhop of Rocheſter in waſte, where the firſt declaration was not 
good, although the ſecond were goo and e thereupon, yet 
it was reverſed. And Briggs v. Sheriff (a), where an action of bat- 


tery was brought, and the declaration was, quod cum the defendant 
dic affault and beat him (without any affirmance of vi et arms), and 


— the ſecond declaration was good, that the defendant inſultum fecit, 
n &c, yet for this defect in the firſt declaration the judgment was re- 
7 | 


verſed. And ſo in Winch v. Warner (b), debt upon an obligation, 
and declares upon an obligation made primo Maii; and the ſecond 
declaration was upon an obligation made ſecundo Mari, and the ob- 
ligation was ſhewn, &c. ; and upon non eff factum found for the plain- 
uf, it was adjudged to be erroneous, becauſe the firſt declaration was 
not good: ſo here —THE WHOLE CouURT was of that opinion; 


' - 


wherefore the judgment was reverſed. PT 
(e) Cro. Eliz. 357. _ (6) Cro. Eliz. 436. 


Bultivant again Holman. een 


* of a judgment in the common pleas, in a writ of cove- A declaration 
nant, The error aſſigned was, That the declaration was not on a leaſe © g 
pood ; for it was upon an indenture, which recites, ur cum per cm indenturam 
ndenturam teflatum exiſtit, that the ſaid Bultivant infeoffed the plain-,, 2 * 
tif of ſuch land, and therein covenanted to diſcharge and fave him put 4 bar goods 


ph harmleſs from all former dowers and incumbrances; and ſhews that plication muſt 
Fe one Furſſe was ſeiſed in fee of that land before that Bultivant had any be direct and 
g: thing to do therein, and infeoffed Bultivant, who enfeoffed Holmax on 

+ be plaintiff; and that the wife of Furſſe had brought a writ of dower .. 


zanſt him, and had recovered, and fo he had not performed the co- 1 * 
benant. Whereupon the defendant demurred in the common pleas; Cro. Car. 188. 


and it was there adjudged for the plaintiff. 1. Saund. 2/74. 


It was now r for error, That it is not alledged by matter in 2 2 


fact that he infeoffed him, and that he was ſeiſed in fee by virtue 5. Com. Dig. 
thereof ; but only quad teffatum exiftit, which is only by way of re- 232. | 
eit, and therefore not good: and in proof thereof he relied upon 21. — 151. 
Edu. 4. pl. 49. and Dyer, 139. 8 

But ALL THE Cour reſolved to the contrary; and that the dif- 
*rence 1s, where it is by way of declaration, and where it is by way 
if dar or replication ; for in the declaration, te/fatum exiftit is ſufficient 

> induce the action, and to aſſign the breach: and the judgment was 


| Miller 


* ” 


Car TY Miller againſt Regem. | 


A crr tiorari lies RROR of a judgment given in an information in the court of 
to remove pro- Guildhall before the mayor of London. A queſtion was 
OR. nether it might be reformed here ? or, Whether it ought to be 
the mayor's A ſpecial commiſſion in London, according to their charter ? But it 


court in Lon- was ſhewn, that this being matter concerning the crown, a certiorar; 
am was thereupon. awarded to remove the record; which being removed, 
F. N. B. 23 ©. a writ of error was brought, coram vobis reſidet; and fo are divers 
— = precedents. | 
. . The errors aſſigned were, FirsT, Becauſe the informati 

_— 2 brought in London, upon the ſtatute of 5. Eliz. c. 4. ſ. 31. —. 
can only be ſued ciſing a trade whereto he was not bound apprentice, and therefore 
in the courts at demanded forty ſhillings for every month; and this being a penal 
1 law, ought not to be ſued but in the king's courts at WWiftminger 

s. 179. where the king's attorney is to acknowledge or deny, as 6. G. 10 
Salk. 178. and therefore is not ſuable there; and for that cauſe it was erro. 


. Hale, 261. 
4. Hawk. P. C. neous (a). 


28. 394. Cowp. 369. 8 7 05 
„ en SECONDLY, Becauſe the judgment was, quod eſſet in miſericerdii, 
. of 44.“ where it ſhould be quod capiatur; wherefore the 2 was re- 
% capiatur."” verſed. | | 


(a) 21. Jac. 1. c. 4. 


Ca 6. Hyde againſt Scyſſor. 


Eafter Term, 17. Fac. 1. Roll 157. 
| fa-treſpaſs for RESPASS ; for that the defendant, 21 May 6. Fac. 1. made 
beating a wiſe, an aſſault upon Elizabeth the plaintiff's wife, et lam verbers- 


— > ran vit, et male tractavit, necnon the ſaid Elizabeth 2 cum one gown, 
muſt join in the one petticoat, &c. of the goods of the plaintiff, ſunul cum the (aid 
ion ; but if Elizabeth, at D. tunc et ibidem cepit, abduxit, et abcariavit, nem 
it be with a per andem ELIZABETHAM per 5. annos ab eodem LE PLAINTIFF detinui 
3 _ et cuſtodivit, per quad LE PLAINTIFF ſolamen et conſortium, necnoncm- 


it, the h woke £. 3 IF 
— may fue ſilium et auxilium in rebus domeſlicis ques idem LE PLAINTIFF babere 


alene; and if debuiſſet et potuiſſet cum uxore ſud per totum tempus pred. perdidit u 
ag — amiſit, et alia enormia, &c. | 

ther the words The defendant pleaded not guilty ; and it was found againſt hin 
cepit et abduxit and damages aſſeſſed to three hundred pounds, and judgment found 


or rapuit may for the plaintiff : and now a writ of error thereof was brought in the 


3 exchequer- chamber. 


2. Inſt. 435. Tux FST ERRoR aſſigned was, Becauſe the action was by the 
2. Roll. Rep g 1. huſband ſolely for the battery of his wife, which ought not to be; for 
ee the tort and ges are properly done to the wife, and therefore the 
| wards # 977 huſband ſole without the wife could not maintain this action; and 
Fort. 377. then the damages being entirely given, the judgment is erroneous e 
Salk. 119 Vide 9. Edw. 4. pl. 52. 46. Edw. 3. pl. 3. 22. Af. . 10. 
. Ante, 501, 502. x | 41 
x Wilſ 256. But-ALL THE JUSTICES AND BARONS held, that true it is ft ap 
3. Will. 17. huſband, for the battery of his wife, ought to join his wife wit 
6 Tem Rep. him in the action, if this had been brought for that cauſe; but | An 
f here the action is not brought for the battery of his wife, but fi ut th 


3- Term Rep. 
625. the loſs and damage of the huſband, for want of her company © 


% 
% 


1. and all is concluded with the 5 conſortium amiſit, which Hrn 
. 8 before; as — action T. by the 
je for the battery of his ſervant, per quod ſervitium amifit, Sc. 

A SeconD ExROx affigned was, Becauſe it is cepit et abduxit, 
where it ought to have been rapuit; for ſo is the Regiſter for writs 
brought in ſuch caſes. Sed non allocatur; for it may be both ways.— 
Wherefore the judgment was affirmed. | 


Scyss0R. 


Godfrey againſt Dixon. | | Cann 7. 


born, and die, 
The queſtion was, Whether Cornelius Godfrey, the 'younger ſon, and then the 


ſhould inherit this copyhold. — __ 1 


The words of the naturalization are theſe: That Daniel Godfrey dies, the ſecond 
« ſhall be enabled to purchaſe, inherit, have and enjoy, and demand, ſon ſhall be cir 
« 35 heir to any anceſtor lineal or collateral ; and that he ſhall be ad- 8 
« judged a natural ſubject of the kingdom of England, in every 33. 4. 129. a. 


« reſpect, condition, and degree, to all intents, conſtructions, and Stiles, 139. 


1 © purpoſes.” - | | 2 mage 
5 The doubt only grew upon theſe words, becauſe it Is enacted, 419, 40 

. that he ſhall be © heir to his anceſtor lineal or collateral ;”* but it is Vaugh. 2gr. | 
10 not (aid that they ſhall be heirs to him. I. Sid. 193. 197- 


lt was objected, that at the time of the father's death the eldeſt ſon * "Th 
had no inheritable blood in him, and in defect thereof the youngeſt ſon Godb. 275. 


might not be heir to him. ; n yk 3.8 


But it was thereto anſwered, That true it is there was a diſability, 648, 649. 
but not in the blood, viz. his blood was not the cauſe of his diſability, 
but the place of his birth; for the law reſpects not the blood, where 
there is not any allegiance : but here is not any corruption of blood, 
or any half-blood ; but it is as if the eldeſt brother had gone out of 
the way. 22. Hen. 6. Doctor and Student, if an alien have a ſon alien, 
and afterward the father be made a denizen, and have another ſon, 
dere the ſecond ſon ſhall inherit, although the eldeſt ſon be alive: in 
this caſe alſo there needs not any blood from the father, becauſe the 
land came not from the father. And to that purpoſe Halbie's Caſe, 
41. Eiiz, was cited: a father hath iſſue a ſon and daughter; the 

tier is attainted and executed; the ſon purchaſeth lands, and dies 
without iſſue ; adjudged that the daughter ſhall inherit: and when it 
laid that he ſhall be adjudged as a natural- born ſubject, the conſe- 
ſuent is, that he ſhall have heirs to inherit him, both lineal and col- 
era]; relativorum cognits uno, cognoſcitur et alterum. 


but And it was, without argument, adjudged for the plaintiff, viz. 
t for at the younger ſon ſhould inherit (a). 
n (a) See 11. & 12. Will. 3. c. 6. and 25. Geo. 2. c. 39. 


The 
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Nateralizaton THE CHIET JUSTICE ſaid, that naturalization is always by parli. 
molt be perpe- ament, and perpetual ; for if one be naturalized for a day, it is 8000 
way be temps- for ever : denization is by patent, and may be pro tempore; as for 
rary. years, life, &c. (a). | 
Co. Lit 129. a. 7. Co. 6. 25. 2. Jones, 12. 2. Roll. Rep. gs. 

(a) See 7. Jac. 1. e. 2. II. & 12. Will. 3. c. 3. 1. Geo. 1. c. 4. 


Carr 8. Warren's Caſe. 


No cauſe need 1 ARREN being one of the council of Coventry, was remoy 
8 and obtained a writ of reſtitution The corporation — 


& cemmon-council- on returned, that they had a cuſtom to elect any to be of the com. 
man ; for his of. mon council, and to remove him ad libitum and that Warren wa 
fice is collateral removed. &c. | 
to the corpora- 7 
tion. Tux CovurT held, that the return was good; and this difference 
Dyer, 332. taken: where a man is a freeman or alderman, &c. they cannot re- 


2. Roll. Rep. move him from his freedom or place without cauſe ; and in ſuch ca 
8 98. b. ſuch a cuſtom is void, becauſe the party hath a freehold therein; but 


1. Sid. 5 to be of council is a thing collateral to a corporation. 
0 — 2 The counſel then ſurmiſed that he was an alderman, and removed; 
3. Bac. Abr. 350. whereupon a new writ was iſſued to reſtore him to his aldermanſhjp, 


Salk. 430. Vide 26. Hen. 8. pl. 5. | is 


* 


1.4. Raym 391 
Cowy 502. o8. Dougl 157. 2. Term Rep. 541. 560. 


Michael ns 


. 


Michaelmas Term, 

7. Jac. 1. In the King's Bench. 
dir Edward Montague, Kut. Chief Juſtice. 
Sir John Croke, Knt. a 
dir John Doderidge, Nut. - T Iuſhees. 
Sir Robert Houghton, Nut. os 


Sir Henry Yelverton, Knt. Attorney General. 
$;r Thomas Coventry, Kut. Solicitor General. 


Alſop again/t Bowtrell. Carr 1. 


JECTMENT for lands in Munden, in the county of Hert- a chad ber 
E ford, | forty weeks and 


The queſtion was, upon evidence of the JT Whether Edmund 2 22 
ſureui, dying the twenty-third day of March, in the year 1610, mother's huſ- 
and Anne his wife being privatement enſeint, but not delivered until band, ſhall be 
&th January in the year 1011 (which was forty weeks and nine days, conſidered legi- 
ud then delivered of a daughter named Elizabeth), ſhall be reputed mate. 

the father to the ſaid Elizabeth, or that ſhe were a baſtard : for it was 2 dhe. ry 


proved that he fell ſick upon the twenty-ſecond day of March, and 244 4. 


dd much abuſe her, and cauſed her to be diſlodged from places where Salk. 122. 484. 
ſhe was harboured, and to lie in the cold ſtreets; and that ſhe was fo Ae 923. 
ulcd for ſix weeks together before her travail; and ſhe being brought 940 1076. 

imo a woman's houſe who commiſerated her caſe, having warmth and B R. H. 79. 
ſuſtenance, was delivered preſently within twenty-four hours of the L 855 
lid Elizabeth : and this being proved, and this miſuſage, by five Godb. 261. 
women of good credit, and two. doctors of phyſic, viz. Sir William Pott 685. 
Baddy and Doctor Mundford, and one Chamberlaine (who was a phy- Winch 75. 
ſcian, and in nature of a midwife), upon their oath, they affirming CO OVY- 
that the child came in time convenient to be the daughter of the par- ,z,, = 
ty who died; and that the uſual time for a woman to go with child 1. Bl. Com. 456. 


was nine months and ten days, VIZ. menſes 48 that is thirty days Salk 139. 


See Hargrave's ' © 


tothe month, and not menſes lunares, and that by reaſon of the want C Lit 124, b 
> ſtrength in the woman or the child, or by reaſon of ill uſage, notes e : 
ſhe might be a longer time, viz. to the 4 of ten months, or (2). 
more; and ſo both ancient and modern authors and experience And. 244. 2. 
proves: | . 
Tur Cova r held here, that it might well be as the phyſicians Stra. 925. 
tad affirmed, that ten months may be ſaid properly to be the time 
nulcribus pariendo conſfitutum. Againſt this a record was produced 
in Trinity Term, 18. Ed. 1. Roll 13. in this court, that becauſe a 
wife went eleven months after the death of her huſband, it was re- 

ved, that the iſſue was not legitimate, being born po/? ultimum 
pus mulieribus pariendo conſtitutum. BUT NOTE, it is not there 
ſhewn what was ultimum tempus as AER conflitutum. And 
the phyſicians further affirmed, that a perte& birth may be at ſeven 
months, according to the ſtrength of the mother, or of the child 

. 8 himſelf, 
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A.sor himſelf, which is as long before the time of the proper birth: and 


the ſame reaſon it may be as long deferred by accident, which 
— monly occaſioned by — of the — or — of * 
and ſo THE Cour delivered to the jury, that the ſaid Elizabeth who 
was born forty weeks and more after the death of the faid Ednuy 
Andrews, might well be the daughter of the ſaid Edmund, 


Cohabitation And in this cafe the marriage betwixt them being at Utrecht he. 
and the certifi- yond ſeas, and certified under the ſeal of the miniſter there, and of 


Die of a mini- the ſaid town, and that they cohabited for two years together 
—— wife, was a ſufficient proof that they were n N * 


rage. Ante, 102. Cowp. 233. Dougl. 174. I. Roll. 356. 


Fide 1. Hen. 6. pl. 3. 21. Edw. 3- pl. mate. The like judgment was given 

9. 41. Edw. 3. pl. 1x. what ſhall be ſaid the conſiſtory at Wittenburgh, in the a 

to be the time mulicribus pariendo conflitu= of a woman who was brought to bed N 

tum. See alſo Sir Thomas Rydley's View the eleventh month after her huſbanz' 

. of the Civil Law, fol. 55. where he re- death. Vid Conradi Manſeri, Parte 

lates of a vidow in Paris who was deli- Secundam, De Matrimoniis, cap. 36. ful 

vered of a child the ſourteenth month af- 150. Selden, De Succgſponibus, A. 1 

ter her huſband's death, and yet the Croke's Anatomy, lib. 6. fol. 336. 
Judges awarded the child to be legiti- 


RR. Draycot againſt Heaton. 
| Hilary Term, 14. Fac. 1. Roll 751. | 
8 7 RROR of a judgment in the court of Derby, in debt upon an ob- 
iſſue to certify ligation, where the defendant pleaded non ef? factum; and found 
that which the againſt him. | 
record ſhould 


certify ; and The judgment entered was, gu capiatur but the judgment 
therefore if the Certified was in this manner, . Ideo in miſericordid capiatur; and 


record certified this was aſſigned for error. 


be wrong, the . —_— . 
; . ſhall It was moved that theſe words “ in miſericordid“ were ftricken 


reverſed, al · out, and ſo the line under it ſhews ; and the judgment only is, © ca- 


though the re- cc piatur. . 


cord itſelſ he : . : : % 1 
right. To inform the Court a certiorari was awarded, which certihed, 


Aute, 6.538. that the words IN MISERICORDIA”” were not in the judgment, but 
a © capiatur”? only. | 
Tus Couxr, being now moved, would not allow thereof; but 
faid, that a certiorari ſhould not be awarded to an inferior court, to 
certify that which the record ſhould certify : wherefore not having 
regard to that certiorari (becauſe the record certified had theſe word 
« in muſericordia” in it, and the line underneath is no defacing « 
drawing them out, and the capiatur was with another hand), it ws 
therefore reverſed. 


After that day ſuch another record out of Norwich was ſheun 
where the plea was in treſpaſs upon the caſe, and all the proceeding 
were treſpats, becauſe it is not warranted by the plaint ; yet (although 
the ſteward was prefent, and ſhewed his book-of entry 01 plaints, U 
it was miſpriũion) it might not be amended, but was reverſed for thi 
cauſe. 


Ly 5 Geo. 1. c. 13, writs of error may Ann. c. 16. on conſeſſion, or by del a. 
be amended and made agreeable to the ſhall be ſtayed or reverſed for want of 4 
original record. And by 16. & 17. Car: miſcricordia or capiatur, by reaſon that ti 
2. C. 8. no judgment after verdict, by one is entered inſtead of the other 
cegnovit or relifta verifications, or by 4. 1 
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Richard Bourn's Caſe. 2 ele © 


\ ICHARD BOURN was impriſoned at Dover by the lord war- An 
den of the cinque-ports, becauſe he took an anchor and cable writs, as habeas 
g wreck, in the liberty of the rape of Haſtings, which the lord war- orpur, mands- 


den pretended to be within the cinque-ports, and to appertain to him, , C. run ts 


THE CINQUE 


becauſe he bath the juriſdiction of the admiralty there: and he being ,,,;,. 
for twenty-three weeks impriſoned there, an habeas corpus was grant- pjm, 


ed to remove the body cum cauſd; and the lord warden of the cinque- Cro. Car. 247. 


ports would not obey it. 8 253. 543. 

J : : ; . . laſt. 223. 
Wherefore now in open court an alias habeas corpus was prayed with Cro. Elis 9. 

a \ becauſe the lord warden pretended that this writ was not . 5 


tended that the king's writ ran not there: and a precedent was cited 1. Sid. 355. 
in this court, 43. Eliz. that one Browley was committed in Berwick, 2. Roll. Abe. 
and a writ of habeas _ being awarded, the mayor of Berwick oP 
would not obey it, becauſe it was pretended, that the king's writ ran 4. Burr. $34. 
not there, for that it was part of Scotland, and no part of England, 1 Bl Com. 99. 
and was an exempted juriſdiction after it was annexed to this crown; 3. Bl. Com. 39. 
but ſuch pretences were difallowed, and an attachment was awarded — 
2gainſt the mayor, and he was impriſoned and fined for his con- 51 * 
tempt (a). | 
KEELING, the Secondary in the crown office, vouched a prece- 
dent, 22. Edw. 1. in the exchequer, where proceſs out of the ex- 
chequer for the king's debt was awarded to one of the cinque-ports; 
and becauſe they would not return the writ, upon pretence of their 
privilege, that the king's writ did not run there, they were fined one 
hundred pounds; and 30. Hen. 6. pl. 6. that the king's writ in 
particular caſes may be granted to the lord warden of the cinque- 
ports. | a 


MoxTacGvue, Chief Fuftice, ſaid, that the privilege of the cinque- 
ports, that the king's writ runs not there, is to be intended be- 
tween party and party; but no ſuch privilege can be againſt the king: 
and this writ is a prerogative writ, which concerns the king's juſtice 
to be adminiſtered to his ſubjects ; for the king ought to have an ac- 
count why any of his ſubjects are impriſoned ; and it is agreeable to 
all perſons and places; and no anſwer can ſatisfy it, but to return the 
cauſe, with paratum habeo corpus, &c. and this writ hath been award- R 14. 
ed out of this court to Calais, and all other places within the king- 
dom; and to diſpute it is not to diſpute the juriſdiction, but the power 
of the king and his court, which is not to be diſputed : and of this opi- 
mon were all the juſtices. 


DoperiDGr ſaid, that he had oftentimes ſeen where an alder- 
man or any other officer was diſplaced without cauſe, that a writ 
of reſtitution had been awarded hence to the cinque-ports ; and 
that he remembered the caſe of one Brierley, where it was ſo 


4) See 11. Geo. I. c. 4. 


awarded. a 
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Benn Casr. awarded. Wherefore they all held, that an habeas corpus, with ; 
great penalty, ſhould be awarded, returnable at another day. 
See the Habeas Corpus AR, 31. Car. 2. c. 3. 


Carr 4. Heath againſt Dauntley. 
U Is ow RROR of a judgment in the exchequer-chamber. The pla: 
| kn: — a tiff declared, Whereas he had ſold to the defendant = 


tract, each party Cſoths for three hundred and ſeven ds, one moiety of 

— * — a money to be paid within fourteen — 0 the other —_ — 
| 2 for paid at the end of three months; whereof the defendant had paid the 
non-perform- one moiety at the end of fourteen days; that the defendant, on the 
2 _ * twentieth of May in the year aforeſaid, in conſideration that the 
damages his ſpe- Plaintiff would accept his bill for one hundred and thirty ſeven pounds, 
cial coſts. to be paid the firſt day of December following, aſſumed to pay the (aid 
4- Co. 94. one hundred and thirty-ſeven pounds: and alledgeth in fact, that he 
Moor,433 667. accepted his bill for the ſaid one hundred and thirty-feven pounds, and 
Jones, 146. that he had not paid the ſaid one hundred and thirty-ſeven pounds, nor 


pug — 1 the forty eight- eight pounds re/iduum of the ſaid moiety, but failed of 


Dougl. x5. 471. the payment, contrary to his promiſe and aſſumpſit. 
2. Bl Com. 


The defendant pleaded non aſſumpſit; and it was found againſt him, 
and. entire damages were aſſeſſed, and judgment given for the 
pv A writ of error was now brought in the exchequer.chan- 

r. | : 

Tux FixsT ERRoR aſſigned was, Becauſe there is not any pro- 
miſe alledged but for the payment of the one hundred and thirty-ſeven 
pounds ; and he hath alledged the breach to be as well in the non- 
payment of the ſaid forty-eight pounds, being the reſidue of themoie- 
ty, as for the non-payment of the one hundred and thirty-ſeven 
pounds ; and damages being entirely given for both, there is not an 
promiſe for the payment of the ſaid forty-eight pounds. | 


Sed non allocatur : for by the ſale of the cloth for three hundred and 
ſeventy pounds, the one moiety to be paid within fourteen days, the 
other to be paid within three mouths, there is therein an implied pro- 
miſe to pay thoſe ſums at that day; and then the breach in the non- 
paymeat of the ſaid one hundred and thirty-ſeven pounds, according 
to the other promiſe, and the delivery of the forty-eight pounds, 
which is upon the promiſe before, is well enough aſſigned. 


To ſeveral SECONDLY, It was moved, that this iſſue, non aſſumpſit generally 
counts in . is not good; for here being ſeveral promiſes, he ought to have ta- 
fempſitupon ſe- verſed them ſeverally.—But ALL THE JUSTICES AND BARONS held, 


veral promiſes, that non afſumpſit extended to ſeveral promiſes. 


non oſſump/it 8 x 
may be pleaded generally, and entire damages aſſeſſed Cro. Car. 219. 1.Sid. 333. Cro. Eliz. 537- 


Say Dam. 133. 


_ oF RF Tf” I r 


lu an informa- But TANFIELD, Chief Baron, ſaid, that upon an information by 
tion for uſury Paramore v. Robinſon in the _ bench, waere ſeveral con 

on ſeveral con- upon uſury being alledged, and iſſue was joined, whether it were 
rags a general copriche2 agreatun modo et ſormd prout, it was reſolved by all the 
1 Juſtices of England to be an ill iſſue; for he ought to have trave 


— the agreements becauſe they were ſeveral: yet notwithſtanding the 


ought to be tra- judgment was affirmed, 
verſed. du 


MNichaelmas Term, 15. Jac. 1. In C. 8. 


Sir George Reynell againft Langcaſtle. | Cares, 
In the Exchequer Chamber. 


RROR of a judgment in the king's bench. Whereas Stephen An action 
Langcaffle brought an action of debt as executor to Fohn Lang- brought by an 
aal in the debet et detinet, where he himſelf recovered againſt Sir — an 
Ralph Sydley the faid debt, upon an obligation made to the teſtator, — — 
and had him in execution under the cuſtody of the defendant, being vered by him- 
marſhal of the king's bench; that the defendant ſuffered him to ei- ſelf as executor 
cape, per quod actis accrevit. Whereupon iſſue was joined, quad non my _ = 
permit ire ad largum; and found for the plaintiff, and judgment e 
given in the king's bench. |  detinet; and 
Exceptions being there taken to the declaration, in ſtay of that reve gn is not 
judgment, error was now aſſigned, Becauſe the action was brought 18. . e 14. 
inthe debet et detinet, where it ought to have been brought in the de- Poſt. 685. 
tinet only ; for it is a duty due to him as executor, and in that right he 
ought to demand it: and although it were upon a recovery in his own 5 = — 264. 
time, yet it was grounded upon an obligation made to the teſtator: Gro. Eliz. 326, 
and although this action is brought for an eſcape in his own time, yet Sav. 30 
deing for a duty due to the teſtator, he ought to purſue the courſe of Show. 57. 
the firſt ation, and had no right to demand it, but as a duty due to _ _ 8 
the teſtator; and it ſhall be 4% ts in his hand; and if he die, the ad- Regif 140. 4. 
miniſtrator to the firſt teſtator ſhall have the ſuit : therefore it was re- 1. Ley. 23 1. 250. 
ſembled to the caſe of auditors aſſigned by an executor to accompt the 5 Com. Dig. 
teſtator's debts, where action of debt upon this accompt ſhall be in 2 f., Ab 246 
the detinet. And 5. Ce. 31. was Cited to be fo reſolved ; and the 389. 444. 
caſe of one Crogate v. Lady Greſham (a), where ſhe ſold land by aRBougl. 4. 
of parliament for the payment of Sir Thomes Greſham's debts, yet the *-T<r-Rep. 196, 
ation was there brought in the detinet. | | 


It was here argued to the contrary by Nor, that it was not error, 
FizsT, Becauſe it is a good declaration, being in an action grounded 
upon a tort done to himſelf, and given by a ſpecial ſtatute, and there- 
fore to be brought in the debet et detinet, And fer that purpoſe he 
vouched Bedel v. Sherman, where an executor, being leſſee for years 
of a rectory in right of the teſtator, brought debt upon the ſtatute of 
2. Edu. C. c. 13. in the debet et detinet, for not ſetting out of his 
tithes; and adjudged good, becauſe it was a perſonal wrong in his 
own time: ſo if an executor bring treſpaſs de bonis teſtatoris, and re- 
cover damages in debt upon this judgment, it ſhall be in the debet et 
«met SECONDLY, He objected, that if it were not good by courſe 
ofcommon law, yet it was aided by the ſtatute of 18. Eliz. c. 14. 3 
for it is not matter of ſubſtance, but of form only, he being plaintiff, 


But ALL THE JUSTICES AND BARoNs (except Juſtice Hu 
who doubted thereof) reſolved, that the, declaration was not g 
ad it is not matter of form only: for although it was ſaid, whe 
a executor is plaintiff, the. judgment is All one, But here he it 
&ſendant the judgment is altered; for then he fall he aged de 


i 


(RO. JAC, | Nn X bonis - 


ReyNELL 
avainſt 
LANGCASTLE, 


fendant (c). 5 


ment: and as in an action of debt brought upon the firſt judgment, 


Oro Car. 225, 


726. 
Poſt. 549. 
Hob. 264. 


. was adjudged in this manner, as appears by the record in the exche- 


Ante, 361. 


upon the ſtatute, which gives it to the party grieved only; and which 


net; and the judgment therefore was reverſed. Vide 24. Hen. b. 5. 


bonts propriis; yet in regard the demand is of a duty due to hi 

and in his own right, and if he ſhould recover, be bone 3 
a duty te himſelf, and not as due to the teſtator, and thereby — 
the nature of the action; it is therefore matter of ſubſtance, and n 
aided by the ſtatute, as it is reſolved in Playter”s i (a), and there 
is not any difference where the exccutor is plaintiff, and where ge. 


And as to the firſt objection, THEY ALL RESOLVED it ought to 
have been in the detinet only, for it is grounded upon the former judg. 


it ſhall be in the detinet; fo ſhall it be here likewiſe : and is not like 
BedePs Cafe, for that was merely a perſonal rs, and grounded 


was never given for any cauſe or duty to the teſtator, but for a tort to 
the executor. Wherefore they held, that it ought to be in the d. 


5. 11. Hen. 6. pl. 8. 21. Hen. 6. pl. 1. 


T ANFIELD, Chief Baron, took this difference : where the ation 
is grounded upon privity of contract, it ought to be in the detinet, as 
11. Hen. 6, pl. 37. II. Hen. 4. pl. 56. 10. Hen. 7. pl. 5, 
but otherwiſe it is when it is grounded upon a tort, as 41. Af. 15.— 
And it was then alſo further ſaid, that an executor can never have 
an action in the detinet, but where the teſtator might have had tix 
ſame action. TY 5 | 


NorE, That in the argument of this.caſe, it was then delivered 
by the Court, that Hargrave's Caſe (d) was afterwards reverſed in 
the exchequer-chamber, in the point of debet et detinet, according to 
THE YEAR Book (e). But Lord Riche's Caſe (F) was adjudgedf- 
terward in the king's bench according to Hargrave's Cafe (g), ide 
guære legem inde ; and that Hitchcot's Caſe (b), cited in Hargravt's 


ge Vc X a —— i . Sai ds yY 


quer. Hitchcot, 36 Eliz. brought debt againſt a gaoler, for an eſ- 
cape of one in execution upon a recovery had by the executor himſelf 
in the debet et detinet : and being queſtioned there whether it were 
ood or not, THE BaRoNs were divided in opinion; the two fuji? 
arons againſt the action, and PERIAM, Chief Baron, for it: andlo 
it continued afterward in 37. Elix. when the plaintiff brought a nen 
action in the detinet tantim in the ſame court; and thereupon had 
judgment to recover. | | 


(a) 5. Co. 35. 4:4 .. (4) S. Co. 31. 

(5) 5. Co. 36. 3 2.5; L-'4+ 

(e) But this error is now aided by the (7) Ante, 238. | 
16. & 17. Car. 2 c. 8. after verdict, and (g) Cro. Eliz. 712. 5. Co. 31. 
by 4. and 5. Ann. (. 16. on a general de- () Cro. Eliz. 317. 
mirrer. 1. Sid. 432 1. Lev. 251. Ld. 8 fo 
Ray, 1513. . 


» . 
is d 
” = 
PF 
* 9 - 


- 
* 


_ 


Michaelmas Term, 17. Jac. 1. In B. .. 547 


Symonds againſt Walſh. 4,546 > fi 
In the Exchequer Chamber. | EEE 


UDGMENT in an action on the cafe was reverſed in the exche- If the venire fa+ 
quer-chamber, for _ e. — ſomes ep e e 5 the — cles eee 
ers upon a ſurmiſe by the plaintiff that the under- ſheti rp as radia 
ir couſin, and 2 ws how. Et, quia defendens hoc non didi, 1 
'11 it was awarded to the coroners, where by the law it is not any riff is couſin to 
incipal challenge, for the ſheriff himſelf — 4 have executed the the plaintiff, the 
writ; and although tne defendant hath confe ed 
yet that is not any cauſe to award the venire facias to the coroners : it is not cauſe 
and in proof thereof a judgment was cited in the common pleas, where of challenge. 
in an ejectment betwixt the leſſee of Sir Edward Kingſton and the Ange, 21. 
tenant of the Earl of Bridgewater, challenge being taken to the ar- Co Lit. 156. 
ay, becauſe the ſheriff was couſin to the leſſor, and becauſe he con- an 
cluded not to the favour, it was adjudged to be ill, and to be no prin- 328. * 
cipal challenge. Wherefore here for this cauſe the Judgment was Cro. Eliz 581. 


held erroneous, and not aided by the ſtatute, Jenk. 118. 
3- Bac. Ab 253, 


(a) Strange, 183, | Cowp. x12. 


Salkeld againſt the Lord William Howard. = Mike: 


RROR of a judgment in ceſſavit by default, where in truth he A plaintiff can» 
was not ſummoned (as appeared upon examination in the writ uot aſſign for 
of deceit upon which this judgment was annulled) ; but the writ of or a matter 
. CE f of which he may 
error was brought before the writ of deceit : and it was now aſſigned hae — 
for error, That he was not tenant the day of the writ brought, nec by plea. 


unquam poſtea. : 1. Roll. Ab. 762, 
And thereupon it was demurred, whether he might aſſign that for — 2 5 97. 


error, the judgment being given by default; for it was agreed, if he Moor, 692. 

had appeared and pleaded, he ſhould never have aſſigned it for error, 5; Co. 39 

And it was moved, that he. well might have aſſigned it for error; for 3 437. 

* non tenure” had been a good plea in the firſt action, as appears L _ 

J. Hen. 6. fl. 17. 21. Edw. 4. pl. 25.: then, when judgment is Carth. 124. 

given againſt him by default, he may aſſign it for error, being an error Strange, 8, 70. 

i fait, which he had not time to plead; as 36. Edw. 3. & Error,” Comp. 748 

2. and 18, Edvw. 4. pl. 29. 19. Af. pl. 8. otherwiſe it would be | 

miſchievous to him to be bound by this judgment, when he had not 

be to plead : for if one be tenant for life, &c. the reverſion being 

only in him, and a recovery be had againſt him, if the land come to 

lin after this recovery, he ſhould be prejudiced, becauſe he hath no 

remedy if the veyers and ſummoners be dead. Allo, as this caſe is, 

dthough the judgment be annihilated by the writ of deceit, yet the 

record being removed hither, if it ſhould be affirmed, he ſhould have 

xccution here: and peradventure the proceſs out of the common 

pleas cannot be ſtayed, and he ſhould be at loſs by this judgment, 

Which was gained by falſehood ; therefore the law allows lim to aſs 
it for error, PT By gas 

Nn 2 DoDERIDGE, 


- a judgment ſhall 
d and admitted it ( a), be reverſed, for 
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548 . Michaelmas Term, 17. Jac. 1. In B. R. 
SALKELD DoptrIDGE, who was of that opinion, argued ve ſtrong 
_—_ in regard the judgment was given by hid. nd be bed no ade 

een pleadit in the firſt action, the firſt judgment being obtained An 
him by falſehood, it is great reaſon he ſhould be now admitted der 

unto :. and he relied upon THE YEAR Book, 19. AF. pl, 7. & 8 

and N. Brev. 22. C. that he who pleads „ non tenure,” may haves 

writ of error, but not he who diſclaims. 7 


5. Co. 62. a. HouGHTON and MonTAGUE to the contrary, becauſe if he were 
not tenant he had not any loſs; and being returned and ſummoned 
and not pleading, it was his folly not to appear and plead thereto... 
And this Court cannot take cognizance of this reverſal by a writ of 

eee deceit: and as a man ſhall not have benefit of a releaſe, although he 

de returned « ſeiſed in fee,” if he doth not plead it; or if he hath to 
plead audita querela, as 48. Edw. 3. pl. 20. & 21. Edw. 3. pl. 18.; 
ſo, foraſmuch as he 1s returned ſummoned, and doth not plead this 
non tenure” he ſhall not have advantage to aſſign it for error. And 
NM. Breu. fol. 22. is, that he who pleads “ non tenure,” ſhall have 
a writ of error; bat he doth not ſay, that one may aſſign © non tenure” 
for error. | | 


CROKE, Juſtice, doubted whether he might not afſign it for error, 
for the miſchicf which might otherwiſe befal him. Wherefore they 
would adviſe —Afterwards the parties compounded, 


Carr 8, | Auſten againſt Bewley. 
| Eafter Term, 17. Jac. 1. Koll 486. 


Vnere the pro- RROR of a judgment given in Rechefter in an aſſumpſit, where 
11 0 _— E the vlaintiff declared, T nat the — being Mae to him 
i+d-bitatus is in fifteen pounds, in conſideration the plaintiff would give time to 
erkeient. him for the payment until the firſt day of Eaſter Term, promiſed to 
Inte, 397. * pay, &c.: and alledgeth in fact, that he gave day for the payment, 


e 4 &c. and that he had not paid. | 
th. 18. 88 Upon non afſumpſit pleaded, and found for the plaintiff, and judg- 


Com. Dig. ment accordingly, error was aſſigned, For that it was not ſheun 

a how the debt accrued; for it was ſaid, that 4 general indebitatus was 
not ſuſicient, | 

Bor ir WAS RESOLFED, that generally indebitatus aſſumpſit is not 

ſuſkcient where it is the ground of the action; as to ſay, whereas he 

was indebted to him in ſuch a ſum, he promiſed to pay, there he 

ought to ſhew how he was indebted: but where it is but an induce- 

ment to the action, as it is here, “ in conſideration that he ſhould 

e forbear the debt until ſuch a day” (for that they agreed upon the 

| (a) See the 29. debt, and.ſo it is but a collateral (a) promiſe), it is good enough 


Var. 2. e. 3 


without ſhewing how. | 


Ihe courts mu _ * SECONDLY, It was objected to be erroneous, becauſe it is not 
„e tale, ſniewn when Eaſter Term began. — Sed non allocatur for it is 
«tice of the known to the Court, and the action is conceived after the end of the 


1 Term. Wherefore the judgment was affirmed. 


ro. Eliz. 410. Cro. Car. 53. 1. Mod. 196. 1. Term Rep. 116. : 
| 54 Freeman 
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Freeman againſt Executor of Freeman. | cer g. 
Trinity Term, 17. Jac. 1. Roll 623. ER: 
FACIAS to have execution of damages recovered in an 4 f g, 
2 The defendant pleaded, that after f udgment the teſtator lis to — ex · 
ſced execution by a ſcire facias _ the bail, and had judgment and cution of da- 
execution awarded againſt the ail.— And it was thereupon demur- . in an ” 
al; AND ADJUDGED to be no plea, becauſe it is not ſhewn that 8 pos 
yas fatisfied by the execution againſt the bail; for otherwiſe, with- party has had 
out ſatisfaction, he may always charge the principal. atigfacbion. 
Ante, 320. 338.—4. Bac. Ab, 410. 421. 3. Wilf. 266. Cowp. 728. 


Mawle againſt Cacyffyr, Executrix of Matthew Randle, Cx 10 


Eafter Term, 17. Fac. 1. Roll 346. 


EBT for twenty pounds in the debet et detinet, for rent reſerved Debt for rem 
D upon a leaſe made to one Spaulding, who aſſigned the leaſe to OY ney 
Matthew Randle the teſtator, whereby he entered and was poſſeſſed, — ow _— | 
and dying poſſeſſed, made the defendant his executrix ; and for rent e e detinet. | 
incurred after his death the action was brought. | Ante, 338. 446. 


The defendant pleaded, that after the death of the teſtator ſhe re- 3 
inquiſhed the poſſeſſion, and did not intermeddle therewith, and that 2 Bac. Ad 389, 
ſe had fully adminiſtered all the teſtator's goods. Whereupon it | 
was demurred. | | | 


It was FIRST moved, Whether this action may be brought in the 
Abet et detinet for rent incurred after the teſtator's death ?—And iT 
WAS RESOLVED that it might, according to the opinion in Har- 
grave's Caſe (a). | | ; | 

SECONDLY, Whether by this waiver of the term and poſſeſſion ſhe In debt for rent 
ſhall be diſcharged of the rent, ſo as ſhe ſhall not be charged in her 2 
own tight — And 1T WAS HELD, that ſhe could not waive it, unleſs muſt, to avoid 
it had been ſpecially alledged that the rent was greater than. the value the Term, plead 
of the land; and then peradventure by ſpecial pleading ſhe ſhould be/?*i9/%y that the 


| rent is greater 
charged, than the value 


of the land. Yelv. 103. 5. Co. 31. 1. Mod. 185. Salk. 297 


Tumplv, It was held, that this plea was ill, becauſe it is not How « flent ad- 


lid, Juod of n'ad riens en ſes maines jour de brief nec ungues paſtea. Ac cor 4. 


AND an exception was taken to the declaration, becauſe he ſhews In debt on a 
that the leaſe was made to begin at Afichaelmas, virtute cujus intravit leaſe, to com- 
tt fuit paſeſonatus, but he doth not ſay that he entered after Michael- mence in future, 
nr; and if he entered before, he is a difleifor.-Sed non allocatur : pug e 
for, being ſaid virtute cujus he entered and was poſſeſſed, it is neceſ- ſhall be — 
luily to be intended that he entered after Michacinas. Wherefore it ed ſubſequent 


Ws adjudged for the plaintiff, _ | bo the come 
| mencement, 

Cro. Eliz. 169. Latch 196. Salk. 20g. 

{a) 5. Co. 31. Cro. Eliz. 712, | 

| Sir 


LY 
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Cars 11. Sir Nicholas Hall again Ponythan. 


' Aichaelmas Term, 12. Fac. 1. Roll 538. 


Miſtaking the RROR of a judgment in the common pleas. 
err E pleaded in debt > an obligation — ent of fi nas 
the iiſue is aided p ym fifty pounds 
after ve-dict by On the 14th day of June; 1 1. Fac. 1. according to the condition of 
the 32. Hen. 8 the bond. The plaintiff faith, « guod non ſolvit“ the foreſaid ff 
c. 0 Sce allo pounds & prædicto decimo quarts Auguſti anno 11. ſupradicto * 
4. & 5 Ann. 40 . "_ "0 11. fupramecto quas ei ad 
3 eundem diem ſolviſſe nt. Et hoc petit quod inguiratur per be- 
Ante, 118. gag. © friam, et prædictus deſendens funiliter.”” The iſſue being joined in 
Poſt 526 this manner, the verdict was found, “ guod non folvit predict 14 
Co Lit. 1 6. « Funii, prout the defendant alledged:“ and hereupon judgment was 
g 1 given for the plaintiff. The error aſſigned was, That there was not 
135 Pe ay iſſue joined ; for. the defendant pleading payment at one day, and 
Dougl.r14.7 f. the plaintiff replying to another day, and concluding © er hoc put; 
1,Ter.Rep 782. « c.“ it is not to that which the plaintiff concludes ; and ſo there 
is not a negative and an affirmative; and without them no iſſue can 
be joined, | | | 
HovGHToON, Juſtice, was of opinion, that there was not any iſſue 
here joined; and that it is not aided by the ſtatute of iſſues miſ- 
Joined, | ee, | 
5 But MonTaGue, Chref Fuſtice, and DopERID Ox to the contra- 
Dyer, 241. 305. ry, that this word “ AHuguſt“ is void: and if it had been © predic 
« 14. die, without mentioning any month, it had been ſufficient; 
therefore the addition of © Augu/?”” is void; and they compared it to 
the caſe in TAE YEAR Book (a), © uſque _ impetrationis bille, 
| 4 ſcilicet, which is repugnant; yet it was enough, and the 
Nele, . Tem 9 Lale. void: ſo in an 2 don 2 of Sod wo that prftea, 
Rep. 68. v1z. ſuch a day, which was before the loſs, &c. yet adjudged good, 
for the v1z. is idle. The declaration, that it was not paid “ pre- 
% dict 14 Junii, according to the condition, hath made it good. 
Wherefore the judgment was affirmed ; for it was ſaid, that tte 
word « 4ugu/?” was ſuperfluous, and that “ prædict. 14 die with- 
out more, had been ſufficient. | 
(a) 20. Hen. 6. pl. 25. 


a Dance againſt Ekden and Bucklock. 

There ſhall be RESPASS. - The defendant Ekden juſtifies the putting in of 
only one nenire his cattle as a _— to Lord Norris of his manor of D. 
te try ſeveral for common; and an iſſue was taken upon the preſcription. The 


n defendant Bucklock juſtifies as tenant of Sir John Fettiplace, who wi 


if the cauſe ariſe a freeholder in Dorcheſter, who claims common appurtenant to his 
in the ſame freehold; and iſſue was alſo taken upon that preſcription. The 
e laintiff ſurmiſing that Lord Norris was landlord of the hundred of 
| — Ab. 96 Derchefter, wherein all the freeholders are his tenants and witiun 
Hob. 35. his diſtreſs, prayed a venire facias to the next vill, which was V. in 
Cro. Car. 491. the hundred of Ewder, which is the next hundred. The challenge 
on _ 154-2 not being denied, it was awarded accordingly, and tried at the bar. 
235. a 


3. Bac. Ab. 236. It was moved in arreſt of judgment, that it was a miſ- trial; for v 


-— wig F. C to Buckboch, tenant to Sir J. Fettiplace, this is no challenge; 
38 therefore there ought to have been ſeveral venire facias. 1 
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But ALL THE CouRT, after ſeveral motions herein reſolved, that Dancer 


the trial was good; for there never ſhall be ſeveral wenire facies tio a 


iry ſeveral iſſues int one county; but to ſeveral fuch ifſues in ſe- and 


25 counties it is otherwiſe. Wherefere it was adjudged for the Bucxrocx. 
plaintiff ; | | 5 
Loader againſt Thomas Samwell and Three Others. / Cave 13. 


RESPASS, for the taking of his beaſts and detaining them un- A nuiſance in a 
til a fine of ten pounds was paid: the taking was at Harwell, vill within the 
The defendant Thomas Samwell pleaded not guilty. The other nw — "vo 
def:ndants juſtify, becauſe Harwe!l is within the hundred of Harwell, may, on neglet 
ind the ſheriff's turn of the ſaid hundred; and that at ſuch a leet within to preſent it at 
the hundred it was preſented, that the plaintiff ought to repair ſuch an — — — _ 
highway) and had not repaired it; wherefore the pain of ten pounds 8 leet ; 
was aſſeſſed upon him to repair it before ſuch a day: and it not being but the matter 
repaired, it was preſented at the ſaid day; and thereupon the faid muſt be ſpecial- 


pain eſtreated, and ſo juſtifies. = | 8 
The plaintiff replies, that the Bi/hop of Winton was ſeiſed in fee of Moor, 893. 
the manor of Harwell, and he and his predeceſſors have had a leet of 1 Roll. Ab. 543. 
al the inhabitants there; and traverſeth that it was not within the 4: Iaſt. 261. 
leet of the hundred. Cro. Car. 56. 
the plaintiff for- both iſſues by a jury at the bar. Upon the evidence, 1. Hawk P. C. 
the defendant would have proved it to be inquirable in the hundred, 106. 108. 
becauſe the jury of the private leet did not inquire and redreſs it: for 3. Burr. 1859. 
it was (aid, that although there be private leets, yet as to this P. 13. 
purpoſe they are within the leet of the hundred, to enquire of 
things omitted by them to be enquired, being public nuiſances. 
To which. THE CouRT agreed. But here, as the iſſue is join- 
ehh the queſtion is, Whether it be within the hundred-leet gene- 
rally, and not for ſuch particular purpoſe? But this ought to have 
been particularly pleaded, and ſhewn to the Court; and fo they de- 
wm 1 as the law to the jury. Wherefore the jury found for the 
untitt. Fs 


And it was now moved in arreſt of judgment, that, being a thing The ſheriff can- 


which concerned the ſheriff and his intereſt, the wenire facius ought not take advun- 
| ) S 
to — awarded to the coroners, and not to the ſheriff tage of the ve- 
himſe J 5 + ' nire facias being 
3 directed to him 
Sed non allecatur ; for being awarded to the ſheriff himſelf, when ene eee 
he himſelf was party, and not to the coroner, that is no exception for E N. Br. 21. F. 
the ſheriff, it being done for his advantage and favour: but peradven- 


ture the plaintiff might well have taken that exception. 


ALs0, that the venire facids ought not to have been awarded nine facie. 
from Harwell, but from the hundred or from the body of the | 
county,—Sed non allocatur : for Harwell is the place which is alledg- 
ed by both parties where the leet is ; wherefore from that place the 


vnrre ſhall be, and not from any other. Wherefore it was adj udged 
for the plaintiff, | 


_ Gryffyn 


$ ws were thereupon at iſſue; and found for Co Lit. 168 b. 
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c Gryfiynagainf Chats, 
In a declaration L RROR of a judgment in {pfwich in afſump/it; wherein the . 
certainty to a tiff declared, That in dee b. t bring * 


general intent fig thip forty- two hogſheads of wine from Bourdeaux t 
| — | would content and _ him for it : and alledgeth ek ue * 
Will 376, them accordingly; and that forty-two pounds was minus ſatis to ſat 
5 fy kim; and how he had W hy the payment of do —.— 
Dougl. 159 pounds, and he had not paid it. Upon this declaration it was demur. 

red, and adjudged for the plaintiff, 

HirchAu, ſerjeant, now aſſigned for error, That this declaration 
was not good; becauſe he faith, that fo -two pounds 9 minus fati 
to ſatisfy him, and doth not ſhew what will ſatisfy him. 

But ALL THE CouRT held, that it was well enough: for minus 
ſatis is little enough, or not ſufficient : yet when he ſhews that he 
did not require more, that ſufficeth, Wherefore the judgment wa 
affirmed. 


— 


Caze 15. Reuan OBrian and Others again/? John Knivan. 


If A. be RROR of a judgment in the king's bench in Ireland (a), in an 
a . ejectment on a leaſe of lands by the Biſhop of Offory, the ſecond 


ol a ere of October, 16. Fac. 1. | | 

— * of Upon not guilty a ſpecial verdict was found, that this land was 
the ſame fee parcel of the poſſeſſion of the faid biſhoprick ; and that 20th Od. 
during the life er, 6. Edw. 1. the king, by his letters under his hand, and under 
_ — leaſe his privy-ſignet, directed to Sir Janus Crafts deputy, Thomas Lu- 
while he is thus ac# his chancellor, and others his council, ſignified, that he elected 
biſhop de fad, and appointed John Bale to be biſhop of Offory, requiring them to 
and not de jure, take ſuch order for his plating and inſtallation, as by the orders 


—— and laws of our realm of Ireland is neceſſary. Afterwards, the de- 


although con- py being removed, the chancellor and two others being made 
firmed by the Juſtices of Ireland, they (without any other warrant) made letters 
_ 1 2 of commiſſion under the great ſeal of Ireland, directed to the arch- 
eee. before diſhop of Dublin in Ireland, in this manner: „EDV ARDus, &c, 
the expiration © J. Arc hiepiſc. Dublin, &c. ſalutem, &c. SCLATIS' gudd nos conf 
ef the term. (c derantes epiſcopatum Os80RY to be void, J. BALE juxta tenorem 
Palm 22 479. « guarund. literarum conſignamus, et per præſentes in epiſcopum Os50RY 
2 Rep. « gligimus, creamus et conſtituimus; vobiſque pracipimus quatenus pra- 
. £30. gs 8 5 g =" 

Co. Lit x06. © miſſa confirmetis, ipſumque in epiſcopum Os80Rv inveſtiri et conſe 
2 Com. Dig. © crari faciatis, &c.;” and that accordingly he was conſecrated, 
ao. That 3 February, 7. Edw. 6. the king accepted his fealty, and 2 
nx pig. writ iſſued to the eſcheator to receive bis temporalities. That af. 
3. Bac. Ab. 367. terwards, in the life of the ſaid John Bale, queen Mary, in the firſt 

year of her reign, by letters patent under the great ſeal of Ireland, 

directed to the dean and chapter of Kilkenny, ſignified that ſhe 


had appointed and elected to that biſhoprick, being void, John 


(a) Sed wide 6. Geo. 1. c. 5 232. Geo. kingdom, in any action or ſuit at l or 
3. c. 53. and 23. Geo. 3. c. 28. by which in equity inſtituted in any of his Majel- 
laſt- mentioned ſtatute it is enzE ed, that ty's courts in Ireland, and all fuch wnts, 
no writ of error or appeal ſhall be received appeals, or proceedings, are declared oull 
or adjudge, or ang other proceeding be and void. | 
had by or in any of the courts of this | 
Toner); 
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neui and appoints chem 16 elect him, who was elected and re- O Ori and 
urned accordingly; and had a patent to be conſecrated, and all things Groans | 
done for his couſecration and reſtitution of his  temporalities, and 2 
wherwiſ*, as was requiſite to make him perfect biſhop. That he, ſo 

being biſhop, entered into thoſe lands, and was ſeiſed, &c. prout lex, 

F.; and ſo ſeiſed in the life of the ſaid Jobn Bale, anno 7. Elix. let 

thoſe lands to Nicholas TYhite for one hundred and one years, which 

ws confirmed by the dean and chapter. And that the ſaid John Bale, 

amo 9. Eli. {eq ; and afterward John Tonery died, and Jonas 

meeler was duly elected biſhop, and entered upon the defendant, 

being aſſignee of Nicholas White, and leſſor to the plaintiff, upon 

whom the biſhop re-entered, Et f, fc | 


Judgment was given in [reland, 725 the opinion. of the two puiſne 
Jufices againſt the opinion of the ie Juſtice there, for the plain- 
uf ; and now the errors aſſigned were in point of law. | 


Avp THE FIRT QUESTION was, Whether Bale was well created 14 Quettion. 

biſhop ? | | 
SEconDLY, Admitting he were well created, Whether this leaſe 24 Queſtion. 

„/ Tonery, being biſhop de facto but not de jure, in the life of the ſaid 

Jun Bale (who never was deprived), being confirmed by the dean 

nd chapter (he ſurviving the ſaid F2hn Bale), be good againſt the 

ſucceſſor f h | D 


Fixsr, It was objected, that Bale was never well created biſhop, A commiſien 
becauſe the letter which was for his election was directed to Sir James of direction, as 
Crifts the deputy, and to the chancellor and others,: and it was not ye 
executed by the deputy, for he was amoved before execution _ Ar» egg 
thereof, and ſo not executed according to the authority; and the Lieutenant of 
deputy being the principal perſon, and removed, all is determin- Ireland and 
el: and it was compared to 38. Hen. 8. Dyer, 62. where three then. may be 
tornies having authority, and two execute it, it is not good.— though he is 
Sd nm allecatur ; for it is not an authority, but as a commiſſion previouſly re- 


af direction, which might well be executed, although the deputy be moved. 


removed, | 3 8 Co. Lit. 181. h. 
1. Jones, 100 163. 


A $ECOND REASON that Bale was never biſhop was, Becauſe the The 1rifh ſta- 
Girection was, that they ſhould take order for his creation, and tute of 2. Elie. | 
nating him biſhop according to the laws of Ireland, which ought © - is a declae _ 
to be by writ of conge de eſlier; which being returned, then a patent OF 2 
ould be made to him under THE GREAT SEAL there, and then a 
commiſſion to conſecrate him: and ſo is the law and uſe in England ; create a biſhop 
nd fo was the uſe and law in Ireland until the ſtatute of 2. Eliz. in Ireland by 

0. . made there, which gives authority to the queen and her ſue- ee 
ceſſors to create biſhops by their patent without conge de eflier ; and writ of * 
{ theſe circumſtances ſhall not be obſerved, but an immediate / * N 
creation by patent, —But 1T WAS RESOLVED, that this ſtatute did 2 Roll. Rep — 
not give to her any new power, but it was only a reſtitution of the 10“. 130. 
commonlaw; and that the king here, and alſo in Ireland, before RAE: _— 
the ſaid ſtatute, might create a biſhop by his patent without any ;. Com. Dig. 
nit of conge de eflier, which is but a form or ceremony which the 530. 
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gern ges kings ofthis realm have agreed to obſerve; but if th | 
OTazss Pi. this courſe, it is well enough: wherefore — 
again that ſtatute was good enough. ide Nat. Br. 169. & 17. Ev, Þ 


Knivan. 
4 C. 40. i 


patent of cre ANOTHER OBJECTION was, That here was not any patent ſbewn 
tion. ol the creation, but only a commiſſion to the archbiſhop of Dual 
Cowp- 173. and others to conſecrate him.— Sed non allocatur; for therein are the 
words, © per præſentes eligimus, creamus et conſlituimus,” which is 2 
ſufficient patent of creation, without any other patent. 


1 A THIRD OBJECTION was, That although John Bale were bi 
5 — yet he relinquiſhing the place, and the aid 4 being by — 
inſtitutions, cer - ceremony created biſhop, and 8 his temporalities reſtored to 
tificates, &c. him, was biſhop in facto; and this leaſe being made by him, and con- 
done by a bit"? firmed by the dean and chapter (eſpecially he being biſhop in fat 
are good; but and ſurviving thefaid Bale), the leaſe ſhould be good, and ſhould bind 
not voluntary the ſucceſſor, —But IT WAS RESOLVED, that he not being lawful 
— 2 to biſhop, this leaſe to charge the poſſeſſions of the biſhoprick was void; 
n although all judicial acts made by him, as admiſſions, inſtitutions, 
f _ * * certificates, and ſuch like, ſhall be good; but not ſuch voluntary 
A44cts as tend to the depauperation of the ſucceſſor. Wherefore the 


firſt judgment was affirmed. 


Sxelliton again/? Hay. 
Hilary Term, 15. Jac. 1. Roll 456. 


Tenapt pur JECTMENT. Upon a ſpecial verdict the caſe was, That 
ar Tce 2 E The Biſhop of NMoregſter made a leaſe to Sir William WWhorunl 
| twique vie die for the life of him and two of his ſons ; Sir William Whoorwnl let de 
during the poſ- land to Fohn Mallet at will, rendering rent, and after died; Mali 
bees of — the leſſee holds himſelf in, but mentions not how he claims, as oc- 
er py rn the cupant or otherwiſe : William Whoorwood (one of the ſons of Sr 
eſtate by occu- William Whoorwoed) being one of the ce/tuy = vie, Entered as occu- 
pancy. pant, and let it to the plaintiff; and the defendant, by the command 


Ante, 200. p im. 
r of Mallet the leſſee, ouſted him 


Dyer, 328. The queſtion was, Whether Mallet were the occupant, without 


* claiming it as occupant? or, Whether the other may enter by occu- 


1. Sid. 3479. pancy ' | 
4 IT was ADJUDGED for the defendant, that the leſſee was occu- 
260 pant; for he being in poſſeſſion, the law caſts the freehold ufo 
2.Bl.Com.258. him, unleſs he waives it: and it is not requiſite that he claim a5 «- 
| cupant, unleſs there be a diſclaimer in it; for being for his advantazrs 

the law ſhall adjudge it in him as occupant. Wherefore it was a& 


judged for the defendant. 
Sed vide 29. Car. 2. c. 3. and 14. Geo. 2. c. 20. Ante, 200 


Casr 16. 


Wals 


* 


- 


Wallis's Caſle. 5 2 yy RE Cass 1. 
ALLIS, a burgeſs of Ipfwich, was committed to priſon ; and A cuſom in a 
upon an habeas corpus the cauſe was returned, that the ſaid corporation ts 
wu was an ancient viil, and that therein was a cuſtom to elect every pg 
ar two of the burgelles, ho are called , „ ho uſed to make feaſt — 
i feiſt upon ſuch a day; and that the defendant being elected, Lutw. 1230. 
refuſed to make that feaſt 3 wherefore he was fined twenty pounds, Ray. 446. 
and impriſoned till he paid the fine. And this was allowed to be a 1 Salk. 349- 


god cuſtom, and well returned : wherefore the priſoner was re- 2 — 

manded. | | 1. Burr. 239. 
— William Brent again Haddon. Carr 18. 
15 OR that he was ſeiſed in fee of two acres of meadow in Derby, If a man ere& a 
” and John Quarles was ſeifed in fee of a water-mill in D. whereto mill to the mi- 
* ue water ran out of the river of Sore by the ſaid two acres ; and that — wow 
17 the ſaid Jahn Quarles erected ripas ſtagni molendini pred. ſo high, will lie axaink _—_ 
1, tut by the exaltation of the water it qverflowed the ſaid two acres of his lefſee ; and 
I neadowy and yet overflows. them; and that he afterwards let it to the place need 
ons, Hain, After verdict, upon not guilty pleaded, and found for the u. 7 _ | 
W plaintiff, it was moved in arreſt of judgment, 1 Poll. 557. 


Fixsr, That there was no place mentioned where ffagnum molen- 8 
{in iheuld be, and there the nuiſance is done; and it may be in ano- p = Di 
. 5 , . . . f , . g- 31. 
ther vill, —Sed nan ailocatur ; for it ſhall be intended in the ſame vill La. Ray. 713. 
where the mill is. | "a P. 
3 


SECONDLY, It was alledged, that the requeſt to abate it was made 
tothe leſſee, where it ought to have been to the leſſor, who had the 
freehold ; for the leflee hath not any authority to abate it, being done 
inthe time of his leſior, and it ſhould be waſte in hin; nor was it an 
nuiſance erected by him.—Sezd non allocatur ; for the continuance is 
anuſance by him, againſt whom the action well lies. Wherefore it 
was adjudged for che plaintiff. | 


White againſt Wiltſhire. Carr 19. 
Eaſter Term, 16, Fac. 1. Rell 1049. 


1 for entering his houſe, and breaking three doors, If bailiff who 
and breaking and carrying away three locks of thoſe doors.— r. or ang a 
The defendant juſtifies the entry into the houſe by virtue of a 8 
writ of fieri facias awarded againſt the plaintift, directed to the high execute a fer] 


ſheriff, and he being under-ſheriff, and the other defendants his f*cias, are dif- 


3s 0c baliffs, two of the defendants entered into the houſe, and, the door _— __ "A 
132% being open, took the goods, and the plaintiff ſhut the doors upon rooms, 115 is juſ- 
18 10 the balliffs, and impriſoned them for two hours; wherefore he brake tifiable to break 


open the doors and the locks to reſcue his bailiffs ; gue ęſt eadem open the doors | 

ange. It was thereupon demurred : and ALL THE CourT 56 orger to ro- 

teld, that alth a 1 eaſe them; and 
0 that although a {ſheriff cannot break open a houſe being to on treſpaſs 

take execution by a feert facias, yet when the door is open, that he bruught, if the 

enero, and is diſturbed in his execution by the parties who are fatbeadmitted, 


Fitin the houſe, he may break the door to reſcue his bailiffs, — 1 


"is good behaviour. Ante, 486.—8 C. 1. Roll. Rep. 132 8. C. 2 Roll Rep. 37. S. C. Palm. 53. 


„ Roll. Rep. 132. Hob. 62. $5. Co. 92. 3. Com, Dig. 299. 6. Mod 173. Forteſ. 319. 
8. Hawk. P. Cc 139. : , ; | 


Walls 


and 


$556 
| Wurrn 


againſt 
Wirren 8 


* 
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and to take execution. Wherefore it was adjudged for the | 
and in regard this reſtraining of the — at arr rr 


bailiffs was confeſſed by the demurrer, an attachment for the good he. 


2 haviour was awarded againſt the plaintiff. 


Cazrx 20. Chiberton againſt Trudgeon. 
in debt EBT t by Chiberton adminiſtrator, and jud; | 
_ adminiſtrat rr, — N EEE. 8 
era - 

Gon that the | And it was now moved in arreſt thereof, that this action wa 
| —— A brought by an adminiſtrator, who ſhews, that adminiſtration wx 
grantee i Committed to him by the archdeacon;z but ſhews not what author 
ſufficient. the archdeacon had to commit adminiſtration; and in proof thereof 


21. Hen. 6. pl. 23. and 35. Hen. 6. pl. 46. were cited, And 


Oro. Eliz. 791. the difference is, where adminiſtration is committed by the biſhop or 


Ld. Ray. 123- 
2. Sid 302. 


metropolitan, and where by one who hath a peculiar juriſdiction; for 


1. Lev. 193. in the laſt caſe, he ought to ſhew how he hath his power, Plow. 297.: 
2. Roll. Rep. and although it be after verdict, yet it is not holpen by the ſtatute of 
150: K. 38. 41. 18. Elia. c. 14. (a), being matter of ſubſtance and not of form, 2 
2 1 it was adjudged in Cutts v. Bennet (b). ES 

— I... But THE COURT held, that it was well enough: and they (id, 


that the Books which are of peculiars are good law: for it cannot be 
intended they have any authority, unleſs it be ſhewn. But the arch- 
deacon is oculus æpiſcopi; and de jure ordinario he is to commit admini. 


ſtration. And it was adjudged for the plaintiff. 


(e) See 16. & 17, Car, 2. c. 8. (5) Ante, 40g, 


Hilary Term, 5 
17. Jac. 1. In the King's Bench: 7 
bir Edward Montague, Nut. Chief Juſtice. 
Sir John Doderidge, Ky. 
Juſtices. 


Sir Robert Houghton, Kut. 

dir Henry Yelverton, Kut. Attorney General. 

dir Thomas Coventry, Kut. Solicitor General. 
OI — — | 


Memorandum. Cars 1. 


PON the 23d January, anno 17. Fac. 1. being Sunday, SIR The deach 
Jonx nous one of the Juſtices of the king's bench, died Sir Jobs ol 


1 his houſe in Holborn. 


Henry Breſſey again/? Thomas Humphreys, as Aſſignee of Cazz a. 


William Charnet, Afſigriee of Ralph Maſters, 
Trinity Term, 17. Fac. 1. Roll 561. 

VENANT, for that he let to RALTH MAsrERS guaddam In covenant for 
molendinum aguaticum in parochid de Swepſton, et omnia, domus, ag of 2 
elifcia, aquas, aquarum curſus, riþas, ANGLICE dams, ditto molendino _—_ _ by 
ahacent. ſpelant. et pertinent. for twenty-one years; and he cove- not — * 
ranted to repair the houſes of the ſaid mill, the flood-gates, ſewers, ſhew in what 
and the dams, as alſo to ſcour the mill-dam, water-courſe, and v., it is ſitu- 
banks to the ſame mill belonging, and to leave them at the end of the _ "AY 
term ſufficiently repaired, &c. and four mill-ſtones. The breach ED ee 
ws aſſigned for not repairing of the mill and mill- banks, and for not 2 
leaving the mill-ſtpnes; and an exception was taken, Becauſe he did 3. Mod. 304. 
not ſhew in what vill the mill- banks were, 46. Edw. 3. M. 8.— Sed 
3 for they ſhall be intended to be in the ſame vill where 

mill is, . Þ 


2 ay it ham ſhewn whether it were a corn-mill — —_— co- 
ora fulling-mill.—Sed non allocatur; for all is one, the breach bein EEO 
Mgned - the not repairing, &c. 5 . — erg 

need not be ſhewn, 4. Co. 85. 2. Dougl. 218, 
It was alſo moved, that there were three breaches afligned (a); On demurrer to 
ud the defendant having demurred upon the whole declaration, the the whole de- 
plaintiff ought to have judgment without queſtion for them wherein claration in co- 
te breach was well aſſigned. —ALL THE COURT was of that opir ment Jus 


nen; for they are as ſeveral actions and they held, that they were — ae 


B S. . 88 A805 & 


E= 7 N S 


aſſigned. 


2. Saund. 380. 3. Lev. 50. Do : 
RE io) fn. 6 Ws «16 3 So. Dougl. 377.730. 
ly r Miles Fleetwood again Curle, Auditor of the Court C. 
of Wards. | | 


\ CTION UPON THE CASE. Whereas he was juſtice of Where words ia 
peace, and by patent was receiver of the court of wards, chemſelves are 


d by reaſon thereof received great ſums of money for the king, — 2 


being ſpoken of « in at 
perſon in an office, it muſt appear ſrom the words themſelvegj or pleads 
were ſpoken concerning him — officer. | | * * oh GY 4 


and 


U here well aſſigned. Wherefore it was adjudged for the plain- 1 
Ant. W | 


2 — - Seo 


r Soon ER peggt— SEE OT 
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FizzTwood and was uſed with much confidenee by the king; that the defendant 
= premiſſorum non ignarus, having ſpeeches concerning him with 8 

" Thomas M horeiuoad, ſpake thefe words: * Mr. Decaiue : (iuxv 

x. Roll. Ab. 57. ENDO the plaintiff} «. hath deceived the king, and [ have 3 
2. Saund. 307, « queſtion for it” ( innuendo a ſuppoſed nalerial thing byhim again 


— = 26g, the plaintiff,) © and I doubt No. 0 PE it,” | 
Hetley, 167. The defendant pleaded not guilty ; and found againſt him, and d. 


2. Lev. 280. mages aſſeſſed to four hundred marks, and judgment given in the 


— 8. 696. common pleas for the plaintiff. 


IA Ray. 1360. A writ of error thereof was now brought and aſſigned, That theſe 
2 words (as they are alledged) are not actionable; for it is not aledged 
| — wy SO ol that there was any communication of him concerning his office, or 

his dealing in his office, or that J/horewood knew that he was fe. 
| ceiver, or that the matter in queſtion was any thing touching his of. 
fice ; and then it ſhall not be intended to concern Rim in his office, 
and fo no loſs or diſcredit to him thereby: and it may be intended, 
that he deceived him in purchaſing of lands upon falſe conſiderations, 
or otherwiſe, and not in point of his office. 

But ALL THE Cour held, that the action well lay, being ſpoken 
of him being an officer; and in that manner it ſhall be intended con- 
cerning his office. And for the firſt words, ( Mr. Deceiver, it i 
an ironical alluſion and nick- name to his office and place, and there- 
fore the innuendb is well applied; and if ſuch crafty evaſions ſhould: 
be admitted, it would be an uſual practice to ſlander without puniſb- 
ment: and when he ſaid he had“ deceived the king,” it is to be 
underſtood in his office, as in that wherein it is manifeſt he may de- 
ceive him, and not to take it upon foreign intendment; and it is 
good enough without any innuendo. Wherefore the judgment wa 


affirmed. 


ES Edmund Watkins againſt Oliver. 
Eafter Term, 15, Jac. 1. Roll 374.—In the Exchequer Chanter, 
RROR of a judgment in the king's bench. The error aſligned 
hich he : was, For that the plaintiff declared in debt againſt Edmund 
mined Blass, Patkins, otherwiſe Edward Watkins, that he by the name of dan 


de may pad was bound in an obligation for the payment of one hundred pound; 
that it is not his and for non-payment the action was brought. The condition wa, 


If Edmund exe- 


cute a deed in 


= os. — ef * Watkins paid fifty pounds to the plaintiff at ſuch a dy 
Dyer, 279. 3 | Io 


Co Lit. 3.2. The defendant pleaded payment by Roger Watkins at the day and 
$. Co. 43. place; and ifſue being taken thereupon, it was found for the plan- 
* $7- tiff, and judgment given for him. 


Bro. 48. | | ni g 
Lev 325. Error thereof was now brought, For that Edward Mattia 8 L 
Cro Eliz. 57. obliged, and Edmund is ſued; which cannot be intended one " 
n the ſame perſon: and no averment can help it; for one cas 


. have two chriſtian names, and there cannot be any eſtoppel 0 ous 
is notis. caſe is—ALL THE JUSTICES AND BARONS were of that opimten 
3-Bac. Ab. 616. But if the condition had been, if Edward Watkins paid the ly 
1 pounds, &c. and the iſſue had been, that the ſaid Eduard Matli 
id, and the verdict had found for the plaintiff, then the _ 

ſhould make it an eſtoppel; and the Court ſhould be aſce 


that they were one and the ſame perſon. ; but as it Ry 
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paying the ſum which is ſo found, it cannot help the plaintiff. War rin, 


, — for this cauſe the judgment was reverſed. I. tim. oa. 
2 J p | Pymmock againſt Hilder.. = j Casz So 
iſ CTMENT. The defendant pleaded, that the land was an- oc ,,;... de 
5 dem:ſne, and pleadable by a writ of right-cloſe, & c. The 2 wofre,” the I 
a- "if news that they were copyhold lands, parcel of the manor, plaintiff may | 
he and entitles himſelf by leafe under the copyholder, and traverſeth that DRY ove: 4 
they were impleadable by a writ of right-cloſe. And it was thereupon Or rt. 
eſe &murred. g 5. Co 105.2. 
ed Fixsr, Becauſe copyhold land parcel of a manor of ancient demeſne, RaRt. Ent. 58, 


ſhould be pleadable there, and not at the common law. Show 271. 


| 3. Lev. 405. 
SECONDLY, Becauſe this traverſe, that they were impleadable, is Gilb. Ten. 30g. 


but the conſequence of ancient demeſne, and therefore not traverſable. 1 2 . 43. 
gad non allxcatur : for it was reſolved, that copyhold lands are as 1. Com. Dig. 


the demeſnes of the manor, and are as the lord's freehold, and there- 353. 
fore not impleadable but in the lord's court; and that the traverſe was nom = Burr. - 
ell enough taken. Wherefore it was adjudged for the plaintiff. 49. 


Porter again? Bathurſt. C 
ROHIBITION. Upon a — verdict the caſe was, whether Azzzy Laxps. 


ld an abbey held ſuch lands diſcharged tempore diſſolutionis, &c. 2 — 
ih- It was found, that the abbey was of the order of the Ctercians, who parcel of te 
de held them diſcharged of tithes dum propriis manibus excolebant, and demeſue of the 

. un thoſe lands were parcel of the demeſnes; but in leaſe for years at ghet, e 


L : | be di 
the time of the diſſolution (a), and for certain years before; and now 1 _ 4 


the years were determined. hands of the 


The queſtion was, Whether the owner ſhould hold them diſcharg- wes ee 


ed in ſuis proprits manibus | 2 che time de 
And ir was ADJUDGED that he ſhould : for although the farmer *Þbcy was dif- 


er, paid tithes at the time of diſſolution, yet guoad the abbot, the inheri- 2 3 
pned unce was diſcharged of tithes; and the king, or his patentee, ſhall years, and che 
mund tave and hold it diſcharged, as the abbot held it for the inheritance, leſſee paidtitbea. 
nund Wherefore without argument on the defendant's part, none being Ante. 453, 454- 


8 . TER S. C. Palm 116. 
dere to defend it, it was adjudged for the plaintiff. n 
Rep. 162. Hard 174. 190. Pollex. 1. IT. 2. Co. 48. 2. 11. Co. 14 b. Dyer, 277. 3. Com. 
. . 5. Bac. Ab. 89. Bunb. 122, | | . | 

| (a) See 31. Hen. 8 c. 13. N 
ln the caſe of Lord v. Turk, Bunb 122. exehequer, which came on at Serjeant's- 3 
queſtion is ſaid to have received a con- lun 28th February 1787, and in which 
nary deciſion ; but in Benniſon v. Smith, the like point occurred, Lon Cute 
ler Term, 2. Geo. 3. it was held to be BanoNn Eyre recognized and approved 


© accurately reported to be relied on; of the above caſe of Porter v. Bathurſt. 
K ui the caſe of Corley v. Keys in the us 


CASE 7. 


Lea againſt Luthell. 
Trinity .Term, 16. Fac. 1. Roll 1367. „ 
J EBT upon an obligation of three hundred pounds, conditioned If an a require 
to perform the covenants in an indenture of the ſame date. — n 
WE FIRST Covenant was, That he ſhould marry Suſan, daughter to a ſtranger ts by 


ih a ſtranger tothe 
aant, or if it be a matter of record, perſormance muſt be ſpecially pleaded, Co. Lit. zog. 


159. 
| the 


560 $ Hilary Term, 17. Jac. 12 In B. R. 


La the plaintiff, before ſuch a day. StconDLy, That 87 
1 WE: Stradling and his wife ſhould — fine of ſuch land to Rag Eduer 
and to the ſaid daughter of the plaintiff, and to the heirs of their bo. 
Palm 50, dies. THrirRDLY, That the inheritance of the premiſes ſhould re. 
Show. T. main in the ſaid Sir Edward Stradling, or himſelf, until the fine le. 
3-Bacy Ab. 549. vied. FourRTHLy, Whereas he had granted a leaſe for years, of 
Doug) 2% part of Marſhwood, to the faid Suſan the plaintiff s daughter; tha he 
3.Ter.Rep.638. had not made any former grant, nor would afterwards make a 
* thereof, without the plaintiff's aſſent. The defendant as to Fu 
ſt covenant in the negative, pleaded, that he had not made any for. 
mer grant of the leaſe, nor had made any grant after the obligation, 
without the plaintiff's aſſent; and as to all the other covenants, thy 
he had performed them. Upon this plea the plaintiff demurred, 


N 2. Hen. 7, FigsT, Becauſe the covenant to levy a fine, &c. is an act to be 
+ performed by a ſtranger, and it is an act to be performed on record: 
— 33 in both which caſes he ought to plead, and ſhew how he performed 
S. Ed. 4. pl. 9. it : and it is not ſufficient to plead general performance; for ad of 
21. £dw.4,pl.75. record ought to be ſhewn ſpecially : and the anſwer to them is xul til 
Dyer, 56. record, and no other iflue can be taken. | 


Performance of A SECOND OBJECTION was, Becauſe the covenant being in the 
— =. disjunctive, he ought to chew ſpecially which of them, and not 


— nts generally. 3 | 
ed. Ante, 87. 8. Co. 133. b. 16. Hen. 7. pl. 11. Hob. 295. Cro. Eliz! 23%. Cro. Car. 414, 


1. Lev. $3. 1. Lat 581. 593. Sav. 120. 4. Bac. Ab. 92. Cowp, 578. 

An iffve ten. THIRDLY, He pleaded, that he did not grant without the plain. 

dered upon a tiff's aſſent, which is negativa pregnans, and therefore not good.— 
ive ALL THz CouRT was of opinion, that for theſe cauſes the plea wa 

negative preg- . Wer P 

nant is bad. not good. Wherefore it was adjudged for the plaintiff, upon the fit 

. 3. argument, eſpecially for the firſt cauſe. 

N 5. 12. Edw. 4 Pl. 4. Co. Lit. 126. Dyer, 17. 2. Lev. I. 


3 © A—__—C _ — — — 1 


cer | . Ive againſt Cheſter. | 
In an action for SSUMPSIT by Wilkam Ive and his wife, executrix of Anthm 
ſold and A Hornby, againſt Edward Cheſter ; for that the defendant incon- 


livered to an ſideration the teſtator would buy and pay for the defendant thel 
_— — wares, viz. twenty - four yards of lace, eleven yards of velvet, dre 
that they were yards of broad cloth, and would make for him a cloak, promiſed not 
neceſſaries for only to pay to him ſuch ſums as he ſhould expend for the ſaid wares, 
his own uſe; but would pay to him as much as he deſerved for making the fat 
but that fa l. cloak: andalledgeth in fade, that he bought the faid wares, and la 
ly 2 out for them twenty-one pounds; and that he made the ſaid clo, 
Ante, 494. and deſerved for making thereof ſix ſhillings : wherefore for the not- 
Polt. 619. payment he brought the action. | 
Poph. 151. SECONDLY, That the defendant was indebted to the teſtatorin 
Cro. Eliz. 583. twenty-ſeven pounds for a doublet and a pair of hoſe of velvet mac 
22 Rep. for him, and delivered by the teſtator, and promiſed payment, and 
Carter, 215, had not paid it; for which he brought the action. 


Co. Lit. 17%. The defendant pleaded, that at the time of theſe ſeveral pronis 
. Salk. 223- he was within age. 


Tie 
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Theplaintiff thereupon demurred; and, after argument at the bar, luer 

I Was ADJUDGED for the defendant, in regard it doth not appear c an 

hatthis cloak, doublet, and hoſe were for himſelf; nor if it had been * 

werred they were for himſelf, for his own wearing: yet it not being 

werred that they were neceflary and convenient for him to wear, ac- a 
cording to his eftate and degree, therefore this promiſe ſhall not bind 

him, and fo the action not maintainable. Jide 16. Edw. 4. pl. 2. 

11. Hen. b. pl. 31: 10. Hen. 6. pl. 14. Stone v. Withypale, Gro. 

Ilz. 126. & Mackarel v. Bachelor, Cro. Eliz. 583. 


| Pigot again Rogers. | | Cas 9; 


RROR of a judgment in the king's bench, in an action upon the A 1atizar bears 
) be 9 caſe brought againſt Pigat, late ſheriff of the county of Salop. ing date before 
Id; HEREAS upon the 20th Augu/t, 13. Fac. 1. one Edward Doughty he ons 7 . 
med was obliged to the ſaid Rogers in an obligation of two hundred pounds, it is ſued out, 
s of nd that he, p9/tea, VIZ. 29th June, 13. Fac. I. ſued a latitat againſt but returnable 


the ſaid Doughty, with intent to procure him to be arreſted to reco- A, is good. 
ver the ſaid debt, which was delivered to the ſheriff of the county of Ante, 70. 204. 
dal to execute, who ſent his warrant to the bailiffs of Shrewſbury - BY __ 
[who had the execution of writs) to arreſt him, and take bond for Ray. 162. * 
his appearance, who returned to him that they had executed the writ; 1 Vent 28. 362. 
that the ſaid ſheriff had falſely returned at the day a non ęſi inventus, og "4 364. 


Mod. 129. 
whereby he was defrauded of his debt. Cowp. 454, 


The defendant pleaded not guilty; pd being fouls e ik bee _—_ v. 
damages were aſſeſſed to one hundred and fifty pounds, and judgment — , 2 Burr. 
given. | Diougl. 62. 


PEER, g Ter. Rep. 
Error was brought and aſſigned, that the declaration was not good, 1 N 


Fir, Becauſe it is ſhewn that the obligation was made 29th Augu/t, 
13. Jac. 1. and he ſhews that the /atitat was ſued out ante, VIZ. 
29th June, 13. Fac. I. which was before the bond made. 


Sed non allocatur : for although the proceſs be before the bond, yet. 
being returnable in Michaelmas Term, and the /atitat upon that, after 
the bond, it. is ſufficient to maintain the action; and the proceſs al- 
ways bears teſte the laſt day of the Term before. 


SECONDLY, It was alledged, that the declaration was not good, Circumſtances 
becauſe he doth not ſhew that the bailiffs delivered the bond to the which go only 
ſheriff which they had taken for appearance; nor is it ſhewn that the in *ggravation 
dfendant did be ber e K oſ damages need 

ncant did not appear, or had lurked in places unknown, whereby not be rated in 
be loſt his debt. — Hd non allocatur ; for they ſerve but for aggravation the declaration. 
of damages, and are ſapplicd by the verdict. Wherefore the judg- Ante, 533. 
nent was afarmed, . ee 


, 


cho. JAC, Oo. Johnſon 


552 | 


Cast 10. ; 


To ſay of a 
merchant, © he 


4 i, broken,” is 


actionable; for 


it is the uſual 
expreſſion to 
ſignify that a 
trader has failed 
in his credit, 
and become a 
bankrupt 
Poſt 578. 
S. C. Palm. 63. 
1 Roll. Ab.61. 
1. Sid. 424. 
1. Lev. 276. 
.Cro. Car 31. 
472 
Carth, 330. 
Ray. 184, 
3. Mod 112. 
155 
Jones, 321. 

tra. 762. 
Ld Ray. 1480. 


and it may be he was broken in body: and the words are not, tha 


twixt Buxton and Holden and him, and is well intended what he meant 


The opinion of 
the Court de- 
clared on ac- 


count of exceſ- 
five damages. 


Cowp. 230. 


1 I 


bs 
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Johnſon againſt Leman. 
Trinity Term, 17. Fac. 1. Roll , 
CTION UPON THE CASE FOR WORDS. Wherez 


he was of good name and fame, and for twent 
was, and yet is, a citizen of London, a. of the company of 


and during all the ſaid time was a merchant of wines; and wherex 
John Buxton and Robert Holden brought an action upon the cafe 
againſt the ſaid 27 now plaintiff, upon a premiſe, ſuppoſing 
that in conſideration of fifty pounds he promiſed to deliver to him he. 
fore ſuch a day two hogſheads of vinegar, and that he had not deliver. 
ed them; where, upon nn Zan. pleaded, the iſſue was to be tried 
by niſi prius at Guildhall in London ſuch a day, at which trial he in- 
tended to be preſent; the defendant knowing the premiſes, and in- 
tending to ſcandalize him, and to procure his neighbours to forbeat 
traffic with him, on the 11th June, 17. Fac. 1. having communi. 
cation with one Thomas Boulton of the plaintiff, and of the ſaid trial 
then to be had, ſaid in the preſence of divers, © Will you be at the 
« trial betwixt maſter Buxton and Johnſon” (innuendo the {Ad trial) ? 
whereto he anſwered, “I cannot tell: Whereupon the defendant 
uſed theſe ſcandalous words of the plaintiff, ( William Johnſon is bro- 
« ken ( innuendo, he is not able to pay for the wares he hath bougit), 
« and I warrant you he dares not be at the trial at Guilaball u; 
revera he intended to be, and was at the trial, and was well able to 


ſatisfy all his debts ; quorum præmiſſorum pretextu, &c, 


The defendant pleaded not guilty 3 and found againſt -him; and 
damages aſſeſſed to two hundred pounds, 


After verdict, it was moved inarreſt of judgment, that theſe words 
are not actionable; for he doth not ſay that he was broken in eſtate, 


m—_—__ o£aAtc << . =maw©O RV cam =o -. A— - 


— &A worms p == wo ww. 


— - 
„ 


— — 
„ 


he dare not be there for fear of any arreſt; but it may be, he dare not 
be there, by reaſon of thruſting, or ſome other cauſe. Also, there 
was not any trial betwixt Buxton and him, but betwixt Buxton and 
Holden plaintiffs, and him. . 


S non allecatur ; for it is all one in common parlance, with be- 


= WE = cc OfSI 


— 
K 


thereby: and for the words, © he is broken,” are common and vil. 
gar words of one who fails in his credit and becomes a bankrupt, and 
ſo are commonly taken: wherefore they are taken in the wort ſenſe; 
and fo the Court ſhall intend them. 15 . 


But becauſe the damages were great, they would adviſe ; and both 
parties referred themſelves to THE LORD CHE JUSTICE, who 0- 
dered and awarded that the defendant ſhould pay 66]. 13s. 4d. andtte 
plaintiff ſhould releaſe. | 


1. Term Rep. 277. 


Greenwood 


* 
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Greenwood againſt Tyber. 8 Cast 11. 


„ Term, 17. Fac. 1. Roll 1179. Trinity Term, 16. Jae. 
a een I. Roll 6.5 d 7 | 
JECTMENT for lands in Box, Upon a ſpecial verdict the a leaſe for lives 

caſe was, Arthur Long and Alice his wife, in right of the faid made by huſ- 

ie, being ſeiſed of this land in fee, jr dated 20th . 1 _ wife 
1 Ew. b. betwixt them and Fohn Fiſher, let that land to the ſaid, N = 

n Fiſher and Anne his wife, and Joan their daughter, HABENDUM ſeiſed in right 

to them, ut ſupradictum oft, et eorum diutius viventi ſucceſſive, from of his wife to 


Hcbaelnas following for term of their lives, rendering annually dur- A e 


ine their lives, ut ſupradictum eft, thirteen thillings and fourpence at following, and 
— uſual Feaſts, and an heriot after the death of every of them : of which livery 
iter Michaelmas, Long and his wife made livery to the ſaid John is made after 


Fiber and his daughter, according to the ſaid indenture. Afterwards gie lala, in by 


Lig died, and Alice his wife accepted the rent from John Fiſber? perſon, is good. 
afterwards John Fiſher died ſeiſed, and Anne his wife entered, and Ante, 153. 458, 
died ſeiſed : Joan entered: Alice entered upon her, and let to the de- Poſt. 617. 


ſendant: Joan takes huſband they enter, and let to the plaintiff. Co, bs 48. b. 
| _—_ 


Taz FixsT QUESTION was, Whether this leaſe HABENDUM Cro. Car. 94. 
from Michaelmas tor three lives, and livery made after Michaelmas I 
ſcundum formam chartæ, be good or not, in reſpect the limitation is Cre 5 585. 
of a freehold, to begin at a future time, and no livery made till after 1. Co.Dig. 56t. 
Malaelnas? And as to that point Ir WAS RESOLVED, that it is . Bac. Ab. 303. 
good enough; for the difference is where the livery is made by the 2. Bac. Ab 487. 
|:for in perſon, and where by letter of attorney, being in the ſame 
charter generally made: but if the letter of attorney be to make live- 
ry after Michaclmas, then in both caſes it is good enough; for there | 
1s not any intention that the livery {hould operate futurely, but that 19. Ray 84. 
livery ſhall be ma de when it ſhould operate, and the eſtate ſhould be Powel on Pow- 
god preſently ; and therefore it differs from the caſes of Buckler v. ny.” <4 66 
Harris (a), where a reverſion was granted, HABENDUM after Mi- "ue pg l 
chaeinas for life; although the attornment be after Michaelmas, yet 

ein an act of a {tranger, it ſhall not make that good which other wiſe 

would be void: but here when the leflor niinſelf makes the livery af- 


ter Michachmas, it is well enough. 


SECONDLY, Admitting ſuch a leaſe be well made by a wife ſ:iſed in A leaſe by huſ- 
fee in her own right, Whether ſuch a leaſe made by huſband and baud and wife 
wie of lands whereof he is ſeiſed in right of his wife, can be good ar 3 
2gunſt the wife to bind her, although ſhe accept the rent, unleſs i, ſeiled in her 
it de by deed ? as it is held in 26. Hen. 8. Dyer, 2. & g1. that right, is good 
deed being void, and this leaſe working bv the livery only (as it againſt the 

vas objected that it ſhould do), whether this leaſe be good? And 3 bares ee 
iT WAS RESOLVED. it ſhould: for it was held, that the livery the death of her 
one did not mae the leaſe, but the livery and deed ; and it took huſband, 

ts operation by both; and although if livery had been made before yy, x. 
chaelmas, it had been void to make it a good leaſe; yet being 1. Roll. Ab.530. 


made after Michaelmas, it is made a good leaſe by the deed and li- Cie Car. 98. 
. | 165 406. 


Gro. Eliz, 656, 769. Dyer, 91. 146. 1. Leon. 192. 204 Dougl. 50. Cowp. 201. 2. Term Rep. 425 
(2) 2. Co. 55. | 


O 02 very, 


— 
— 
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Grezenwood very, and not by any of them ſolely: for the livery in this «ac. + 
— * d of the deed, it bn ſufficient — of — 

" ment; which is the cauſe that it ought to be by deed, to prove the 
agreement of the wife; and al] reſervations, covenants, and warran. 

ties compriſed in the deed are good, and the leſſees and leſſors are 

bound by them, and the leaſe good, notwithſtanding this objection. 


— THE THIRD and principal queſtion was, in regard this indenty 
—— is made between Anthony Long and Alice his uin on the one s 
* 4 and E and John Fiſher on the other part; and the demiſe is made to Ty. 
= — Fiſher and Anne his wife, and to Jean their daughter ut ſupradictum g, 
« bis wife and Joan and Anne not being parties to the indenture, Whether it were a 
& P. their good leaſe to Anne and Foan, by way of remainder, the one after the 
* daughter BA= other, or not? for otherwiſe as jointenants it was agreed clearly by 
55 — 2 all, that they did not take, not being parties to the indenture.— And 
& gictum eff et as to this point IT WAS RESOLVED by the Court, that they ſhould 
© corum diutius take by way of remainder, the one after the other, and as if the clauſe 
2 . had been in the deed ſicut nominantur in chartd, as Dyer, 36 l.; for if 
* 2 they ſhould not take that way, the deed ſhould be void as to them, 
is good, although which the law will not permit, if by any means or conſtruction it can 
neither C. nor be made good. And by this conſtruction, that the huſband firſ 
D rp _ ſhall have it, and afterwards the wife, and afterwards the daughter, 
e ofthe by this reaſon the daughter cannot have it during the life of her pa- 
deed; and Tents, nor the wife during the life of the huſband; fo thereby every 
the zvife and part of the deed ſhall ſtand and be good enough: and this is enforced 


daughtcr ſhall hy 6 di * which is, as if they had bee 
| : y the words, “ ut ſupradictum ęſt; which is, Y 
Rees named. ide 18. Edw. 3. pl. 39. 39. Af Pl. 20 


remainder, one 

ray — ' Ann IT was HELD, that this caſe differed from the cafe of Nin 
* tum eli is the more v. Hubbard (a), where Lord Sturton, by indenture betwixt 
n as if they him and William Miſeman the father, let to William Wiſeman, na- 
— groamgg 18 BENDUM to him and Robert Miſeman and Fohn Wiſeman his (ons, 
© this ay. for their lives, ſacceſſivè diutius viventibus: and IT WAS ADJUDGED, 
Jones, 10. that they ſhould not take immediately, becauſe they were not 
Moor, 26. 876. parties to the deed, nor ſhould take by remainder, to begin to them 
8. C. Hob. 172. in the HABENDUM as jointenants immediately; and when they 
_ may not take that way, they ſhall not take any way : alſo, it 
1 2 i ſhould take, the one before the 
Cro. Car. 231. appears not which of the brothers ſhould take, t 

2. Co. 55. other. But in this caſe it appears, that the firſt part of the deed 
Plow. 153. ſhews they all thall take, and not the HABENDUM only. Alſo, the 


Dyer, 126. 160. Ji mitation, “ ut ſupradiftum eft,” ſheweth, that he intended fuch 


=. 21, one after the other. Alſo, the reſervation of the. rent and benin 
183 « uf ſupradietum ejt,” ſhews, that the one after the other ſhall pay the 
2 Roll. Rep. 19. rent and heriot. Alſo, the limitation is, “ et eorum diutius vit. 
00-354 © ſucceſſroe, et vivent. ſucceſſive,” for term of their lives; fo the 


1 ce 'ſuccejſrove” is before the limitation for al! their lives: and in the 
1. Salk. 346. other caſe the limitation is to them for term of their lives, and then 

2 1 the ſucceſſive doth not divide it; wherefore it much differs from 
. C. . 

494. 667. 3. Com. Dig 333. \ 


(a) Cro. Eliz. 58. Hob, 313. 


OI 


Hilary Term, 17. Jac: 1. In B. K. _ * 36s 
"E aid caſe, And 1T WAS ADJUDGED, that this leaſe was GktzNnwood 


good by Way of remainder, and that therefore the plaintiff ſhould re- L ; 
cover. a | | ; 


'wRIT OF ERROR Was preſently hereupon brought in the - 
—— ; and this being argued there before the Juſtices 
ind Barons of the exchequer, they ſeemed to doubt, eſpecially df the 
wird point (a). Wherefore they moved the parties to compound (%) The reaſon 
” r the matter was Halhed by the compoſition, and no- of this doubt 


1 - as expreſſed in 
thing done more therein. Es „ 


no l k | | . _ ” * d the caſ 2 
ere all of opinion, that there was no material difference between this caſe an 
T — Hubbard, fs that boch judgments could fiov wl ſtand together. Hob. 315. 


2 ; \ 


Fafter 
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Eaſter. Term; - 
18. Jac. 1. In the King's Bench. 
Sir Edward Montague, Kut. Chief Juſtice. 


Sir John Doderidge, Kit. 
Sir Robert Houghton, Kut. Juſtices. 


Sir Henry Yelverton, Knt. Attorney General. 
Sir Thomas Coventry, Nut. Solicitor General. 


Cas r. Coriton again Thomas. 
Hilary Term, 15. Fac. 1. Roll 2029. In C. B. 


An aQion of RROR of a judgment in the common pleas in debt by Thoma,, 
DEBT will not Whereas before he had brought debt for forty pounds againſt 
__ 4 S. and had judgment to recover the debt againſt him, and had ta. 
ly — tn} ken forth an elegit; that the defendant, being ſheriff, returned there- 
an elegit, that he upon, that he had by ſuch a jury appraiſed ſuch goods in ſpecie to the 
had appraiſed value of forty pounds, and had extended ſuch lands; which goods 
the goods and and lands he delivered to the ſaid Thomas the plaintiff; ubi revera he 
extended the | a "HEAT" . 

land named, and Never delivered them to the plaintiff; per quod actio accrevit to de- 
delivered them mand that forty pounds, &c. The defendant pleaded non debet; and 
to the plaintiff. found againſt him, and judgment for the plaintiff : and error alligned, 
Ante,514. , Becauſe no action of debt lies in this caſe; for it is not any debt in 
yore 4 the hands of the ſheriff, nor is there any cauſe to maintain this action; 
Fridg. 33. * for if he had not delivered the goods, he ſhould have his action upon 
Cre. Car. 53. tne caſe for his falſe return. 


? Saund. 343. . ; R 
Hob. 206. HENnDEN, ſerjeant, cited a judgment in the common pleas, where 


Cowp. 69. 419. in the caſe of one Pike, in the 14. Vac. I. the ſheriff upon a ſerre fi 

| cias returned, that he had (old the goods for ſo much money, which he 
had delivered to the plaintiff; and the plaintiff thereupon averring 
that he had not the money, maintained an action of debt. 


Tax Cour held, that this differs from the caſe in queſtion, 
becauſe there the ſheriff by his return confeſſed he had fold te 
goods, and delivered the money; but here it is not returned that 
he meddled with the goods, or with the value of them, fo as there 
is not any certainty to charge him. Wherefore the judgment was fe- 


verſed. 


Cart 2. | Anonymous. 


The writ of ex- PON an excommenicats capie nao, the plaintiff pleaded the ſtatute 
. | of 5. Eliz.c. 23.— And becauie he was not delivered by the ſhe- 


Dead mult be . . . 1 0 
— riff into the king's bench, being taken upon the capias he Wis 


in court. Cro, Car. 583. Vent. 338. Sid. 165. Salk. 294. 


- therefore 


— — oy wn 14% „ wot .c 


a9 i JCHHFH Y ny 


. -=- i 
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* 
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diſcharged; and a precedent ſhewn that in 39. Eliz. upon Axonruous | 
_ leaded, the party was diſcharged: for it was ſaid, that they | 
: e the preciſe form, that the writ ſhould be brought and 


rſu c 
Ry only in court; otherwiſe it is void, and not warranted by 


the ſtatute. , | 
Eaſtcourt again/? Cope. Cart 3, 
Hilary Term, 17. Jac. 1. Roll 941. 


EBT for one hundred and twenty-ſeven pounds, - reciting, A declaration ig 


Whereas he recovered againſt the defendant in this court the debt on a judg- 
un of one hundred and twenty-ſeven pounds, that the defendant had mo . not 


not paid it; per quod actio accrevit, 8 — 
It was thereupon demurred, becauſe he doth not declare upon the Ante, 46. 
entire record, but begins with the judgment : for it was objected, Cowp.665.727, 
tat inaſmuch as this action is founded upon the record, he ought Doug) 667, 
to ſhew all the record; for © nul tiel record” is a good plea, which e 
plea is taken from him by this ſhort recital of the record: but where | l 
the record is but a conveyance to the action, then this ſhort mention- | 
ing, quad recuperaſſet, ſufficeth; as in debt upon deceit, or action for 
forging a writ, &c. in ſuch ſuits it ſufficeth to begin at the judgment, ö 
wm 3. Hen. 6. pl. 9. and 9. Hen, 6. INS | 
$-d non allocatur; for the precedents are both ways, as all the pro- 
thonotaries of the common pleas informed the Court, Wherefore 
the Court (NoDERIDGE and HoUGHTON being rd there) held that 
it was well enough; and adjudged it for the plaintiff, 
Garret again/? Taylor. Care 4, 
CTION ON THE CASE. Whereas he was a free maſon, An action for 


and uſed to ſell ſtones, and to make ſtone- buildings, and was — will 
ie for threaten 


poſſeſſed of a leaſe for divers years to come of a ſtone-pit in Hedinge ing the work. 
im in the county of Oxford, and digged divers ſtones there, as well men on euſto- 


to ſell as to build withal; that the defendant, to diſcredit and to de- mers of another, 
prive him of the commodity of the faid mine, impoſed fo many and fo al — 


preat threats upon his workmen, and all comers diſturbed, threaten- 2. Roll. Rep 
ning to mayhem and vex them with ſuits if they bought any ſtones ; __— x 


whereupon they all deſiſted from buying, and the others from work- Dany. Ab. 20 f. 
ing, Ko. N ä I. Bac. Ab. 33, 


After 2 by nihil dicit for the plaintiff, and damages found ** 
dy inquiſition to fifteen pounds, it was moved in arreſt of judgment, 
That this action lay not; for nothing is alledged but only words, 
and no act nor inſult; and cauſeleſs ſuits on fear are no From of ace 
tion, 


Sed non allocatur : for the threatening to mayhem, and ſuits, where- 
by they durſt not weck: r buy, is a great damage to the plaintiff, and 
ts loſing the benefit of his quarries a good cauſe of action: and al- 
tough it be riot ſhewn how he was polleſſed for years, by what title, 
be. yet that being but a conveyance to this action, was held to be 
Ke] enough. And adjudged far the plaintiff. May 

N 


% 


LS 
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Cazr 5. 3 May again Gybbons. 
Wordzimpum- I CTION FOR THESE WORDS : © Have you brouk 
ing fclony, « home the forty pounds you ſtole ?” N 


though ſpoken ; 
Pcs After verdict, upon not guilty pleaded, and found for the plainti 
U 


and not affirma= jt was moved in arreſt of judgment, that theſe words are not ation. 


tively, are ac- . , > 
el Pay able; for they were not ſpoken affirmatively, but by TY of interro- 


28 gation. ä | 

nte, 422. | | i 
Tuk Coo doubted of them, and would adviſe : but afterward, 
in Trinity Term, 18. ac. I. it was adjudged for the plaintiff; and 
the judgment affirmed in a writ of error brought thereupon. | 

Cast 6. Jennyngs again/ Playſtowe. | 
If ſheep be ESCOUS. Whereas he had diſtrained forty ſheep of the de. 
taken wrong- fendant's, and eighty of Robert Statham's, and would have im- 


fully by diſtreſs, pounded them for damage fejant ; that the defendant reſcued them all, 


th 1 
— and took and chaſed them, &c. 


cannot juſtify The defendant juſtifies the putting in of his forty ſheep into the 
A 2 place WHERE, as common; and that the plaintiff, de injuria ſud pri. 
eep of ano- 2 : Th 1 | f 
ther which rid abſque rationabili cauſd, took and chaſed them; and that he th: 
might be d- defendant would have taken them from him, and they ran amongſt the 
wage Tant, other cighty ſheep of Robert Statham's, and flocked with them; and 


2 pecauſe he could not ſever them, he took and chaſed them, &c. que 


mixed with his g/ eadem reſcous tranſgreſ}. 
flock, and he It was thereupon demurred; and, without argument, apjunctn 
could not ſever 3 SAP 4 
en for the plaintiff; for although there be ſome colour to reſcue his ou 
1. Roll. Ab 674, ſheep, yet he ought not to reſcue the ſheep of a ſtranger, who ap- 
5 Co. Dig. 437. pears not to have any right of common: and although he ſuid the; 
5 flocked together, and he could not fever them, yet he ought to have 
ſaid, that he chaſed them to ſuch a place to have ſevered them, and 
not that he chaſed them all away. Wherefore it was adjudged tor th: 


plaintiff. 


Casr 7. Webley againſt Gilman, 
| In the Exchequer Chamler. 


Nt*cannot be aſ- RR OR in the exchequer- chamber of a judgment given in the 
ſigned for error I,, king's bench. 

2 Qi * : a 

= king's "War The error aſſigned was, That there was not any bail upon the fle; 
that no bail i and this was certified accordingly, and that he was not 2 c 


fled. , mar gchall. | | 
Ne Ar THE Jusricgs AND Barons held, that it could not be a. 
Cro Eliz. 223. ſigned for error, for it is contrary to the record; for the declaration: 
894. agaiuſt him as in cu/todid mareſchulli, and he appears and pleas 0e 


Moor, 6944 iffue as a priſoner who was in cu/todid mareſehalli; therefore he thai 
not be now received to ſay the contrary, Wherefore the judgcit 
was affirmed. 


$porc 


= = = * 


oo - —_ > A 


= 
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Spore againſt Drury. ca. 
In the Exchequer Chamber. | | 


TRROR of a judgment in the king's bench, in an action upon the A dieler 20 
caſe 22 an executor, upon a promiſe of the teſtator to pay a declaration 


{ch a ſum for ſuch ſeveral wares, amounting in toto to eighty- two — — 


The error aſſigned was, Becauſe the ſums did not amount to that Ante, 247. 499 
um; for in truth it was eighty-two pounds eightcen ſhillings, ſo ten Cro. Eliz. 22. 


filings more; and the jury found forty-two pounds damages.—It 7, Kur. $35. 


g ; ww... 6 Heb. 88. 
was held, that it was not any error; for the miſcaſting of a + Oi big. 58. 


derk {ball not prejudice, eſpecially it being leſs than it ought 
to be. : | 7 a : 0 . 

SECONDLY, It was objected, that the judgment is erroneous, for judęment 
i is, quid recuperet damna de bonts teſtatoris in vita ſua; and he doth agaioit an exe- 
not ſay, tempore mortis, as the uſual courſe is, —Se-d non allocatur ; eutor on à pro- 


| . ü 
fr it is all one; for they cannot be his goods tempore mortis, but they d = - — 
were bana ſua in vita ſud. | — 


ris, without ſaying tempore mortis. Cowp. 289. 292. Douglas, 175. 

THIRDLY, It was objected, that the judgment was erroneous, In what man- 
becauſe the judgment is, guod recuperet the fifty pounds eight ſhillings, ner judgment of 
wich was the forty- two pounds and eight ſhillings found for damages, . en, cos 
and fifty- three ſhillings and fourpence for coſts, which was creaſed ſhall be entered 
by the Court to eight pounds; et ſi non, &c. tunc recuperet 81. de Ante, 192. 
bnis ſuis propriis ; and he doth not ſay, the foreſaid eight pounds al- 
ſeſſed for colts, nor what eight pounds; and ſo it is not ee 
ay ofthe precedents.— Sed non allocatur; for the ſum of eight pounds 
being aſſeſſed for coſts, ſhall be intended that fum only, and no other : 
{though it were good to follow a former precedent, yet it1s well 
exough : wherefore the judgment was affirmed. 


Garraway azain/? Harrington. cia y. 
In the Exchequer Chamber. 
Vide Ante, Page 478. 


ee upon a judgment in the king's bench. The error In debt for rert 
inſiſted upon was, That the declaration did not comprehend on a leaſe taken 
ſucient title; for it was grounded upon an extent, which ought al- rte. —_— 
vis to be by inquiſition, and the ſheriff himſelf without an inquiſi- 1 


| El : declaration muſt 
non cannot execute it, and here it is not that the ſheriff returned the ſtate the inqui- 


1quiſition, but that the reverſion and rent were delivered in extent, btion returned 


by the ſheriff k 
Ante, 477. 


Julzment was reverſed. | 

1 Aſſiſe, pl. 23. 22. Edw. 3. pl. 7. 4. Co. 65. 67. 74. 5. Co. 90 a. Cro. Eliz. 584. 

2. Salk, 700. 2. Ld. Ray. 775. . | : 
But they did not deliver any opinion on the matter in law, whether 

he were utterly barred by acceptance of that Jeaſe, or whether the 

conuſee ſhould avoid the ſecond extent by action, or whether he ſhould 

* put to his audita guerela; for it was objected that he might not 

u oid the extent of the ſtatute but by auditu guerela. 


and this was held to be an incurable fault; and for this cauſe the 


Good win 0 


$ 


570 | Eafter Term, 18. Jae. 1. In C. 8. ; 


Cen 10 Goodwin againſt Goodwin. 
s In the Exchequer Chamber. © | 
| A promiſe made UN RROR of a judgment in the king's bench, in an ad. Z 
; ny 2 _ F. caſe, upon a promiſe of the teſtator. In conſideration the plan 


derition the tiff would marry one Mary, ſiſter of Sir George Fulivood, and 
plaintiff ſhould conſideration ſhe would accept ſecurity for the payment of one — 
marry d. and dred pounds a year to her during her life, for and in name of her 
—— jointure, and in conſideration that Sir George Fuliuood ſhould give to 
r lien of the plaintiff ſecurity for the payment of the portion of the ſaid Mary 
jointure, and at the time betwixt them then and there agreed, the teſtator aſſumed, 
give ſecurity for that his executors or adminiſtrators ſhould pay within a year after his 
— — death five hundred pounds; and alledgeth in 2 that he eſpouſed the 
— * faid Mary; that ſhe accepted of the plaintiff a bond of one thouſand 
cutor Should pay pounds, ſealed and delivered to Sir George Fukwood to her uſe, for 
a certain ſum the payment of one hundred pounds a year during her life; that $;r 
to the plaintiff Geer ge Fuluoed entered into bond to the plaintiff for the payment af 
year : 
after bis death, one hundred pounds, being the portion of the faid Mar, 
„and ad diem futurum et modo preteritum; that the teſtator died 


"5 
3 _ a day; and that the executors had not paid the laid ſums, 
the executor, 1 


Co. Lit. 386. a. Upon non aſſumpſit pleaded, and found for the plaintiff, and ad. 
2 "<a 33 acco 5 error was brought. : 

RE Fiksr, It was alledged that this promiſe to tie the executor when 
the teſtator was never bound, is not good, no more than one 
can bind his heir with an obligation or warranty when he himſelf was 
not bound which was agreed to be law. But it was ſaid the caſcs 
were not alike; for the — can bind the executor whereto he 
himſelf is not bound; for the goods of the teſtator are only charge- 
able, which he may well bind. | 

SECONDL v, It was objected, that the acceptance of the bond for 
the payment of one hundred pounds a year during her life 1s not ac- 
cording to the agreement; for it ought to be an aſſurance of one hun. 
dred pounds during her life nomine juncturæ: fo it ought to be a rel 
aſſurance, which ſhall be a freehold, as in bar of her jointure, and 

Ce. Lit. 36. b. not a bond only.— Sed non allocatur; for it is but an a furance for 
| payment, and not that he ſhould make aſſurance for rent; and it s 
ſuch as ſhe accepted, which is ſufficient | 


TrirDLY, That it is not alledged, to whom this bond was made; 

for it is, that it was ſealed and delivered to Sir George Fulwoo1 to the 

: uſe of Mary; but he doth not ſay that it was made to her,—ded nn 
allacatur; for it ſhall be intended to be made to her, and ſhe accept- 


To — rr _— — . 1 — 


xo. Co. gs, 


(0 


Ye 


Cro. Car. 19. . 
20. 97. ing it, non refert to whom it was made, 5 hy 
Cro. Eliz. 143, FourTHLY, That the alledging Sir George Fulwood entered into wi 
bond for the payment of her portion ad diem tunc futurum et modo pre. bra 
teritum, is not good, becauſe it is not alledged, that he at a day be. au 
an 


twixt them agreed upon at the time of the promiſe, &c. ; and if i be 
at any cher a it is not according to the conlideration,—Sd mt 


allacatur; for it ſhall be intended to be upon the day agreed upon 


whezefore the judgment was affirmed, Cu 
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Clark againſt Thomſon, the Executor of Iſaac. Ce. 


Hilary Term, 17. Fac. 1. Roll 1155 or 1555. 


e&UMPSIT. In conſideration the plaintiff would marry the An aQion of 
A teſtator, he promiſed he would leave her worth five hundred ſump will lie 
pounds; and alledgeth in fact, that he did not leave her worth five _ an ere 
hundred pounds. | | 6 NG „ f — of his 

Exception was taken in arreſt of judgment after verdict for the teſtator to leave 
plaintiff, that an aſſumpſit lies not againſt an executor upon a col- = :. yan 
eral promiſe of the teſtator ; and that this perſonal contract by hi, Jeath, A 
the intermarriage was determined, as if a releaſe had been made; conſideration 


xr 25 where the debtor takes the debtee to wife, the debt is deter- — 7 der 
Sed non allocatur ; for it never was a duty in the life of the huſ- future, is not 
hand, nor ever could be releaſed by him (a): wherefore it was ad- — by 
judged for the plaintiff. | | Ol * 
Norte, This judgment was affirmed in a writ of error in the ex- Ante, 222. 
chequer-chamber z and JusTIcE WINCH ſhewed that ſuch a caſe Poſt. 623. 
ws before in the common pleas in Smith v. Stafford, where the huſ- 8 67. 
band promiſed to the wife before marriage that he would leave her Carch. fo 
worth one hundred pounds; and three Juſtices there held the action Hob. 216. 
vell lay againſt the executor of the huſband, but LoD HoBART to ＋ * "1 
the contrary. — —4 $ 2 


1 Ack. 559. Ld. Ray. SIS. 517. 522. Salk. 325. I, Ch. Caf; 117. 2 Vezey, 191. 665. Covꝝ 
1. 391. 6 49 
hos (a) See Ld. Raym. 523. 


Adams againſt Flyth. Care 18. 


Te of a judgment in Havering court in Eſſex. The error How a conti- 
aſſigned was, Becauſe the judgment being in debt by nihil dicit, nuance ſhall be 
there was a diſcontinuance, viz. that after imparlance day was given 22 

tothe parties until the next court, and no day certain, —And for this — 3 
cauſe it was held to be a diſcontinuance, and the judgment was re- 1. Roll Ab 484. 


verſed, Vide Dyer, 262. b. ro. Eliz. 10g, 
Stra. 563. 


Coles again/t Kinder. Carr 13. 


SSUMPSIT, In conſideration the plaintiff would pay the de- an indenture 

tendant the ſum of twenty pounds, he promiſed to aſſure ſuch of ſeoffment 
land by ſuch reaſonable aſſurance as by the plaintiff ſhould be adviſed With covenant 
nd required; who deviſed and required an indenture of feoffment, eren ” 
with covenant to diſcharge and ſave him harmleſs from all incum- promiſe winks 
ances made by the defendant, and for further aſſurance upon re- reaſonable aſ- 
queſt to be made within ſuch a time; and for not ſcaling this aſſu- ſurance of land. 
race the action was brought. 0 a — 

lt was thereupon demurred : for it was ſaid, although he be to 1 Roll, b. 424. 

make aſſurance, yet he is not to be bound with any covenants, and ? Rell. R. p. ht. 


lierefore he is not bound to ſeal that aſſurance. - — N 2 


x. Sid 467. 1. Mod. 67. 1. Com. Dig. 454. 
And 


make it with reaſonable covenants, but only reaſonable 
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And THE'WHOLE Cour was of opinion, that although theſe co. 
venants are ordinary and reaſonable, yet the agreement not being to 
aſſu 
he is not bound to ſeal it; for it is not any part of the aſſurance 
and the aſſurance may be without 7 covenants: wherefore it 
was held, that the breach was not well affigned, and the declar.. 
tion was not good; but they would adviſe thereof, —And after. 
wards being moved again, they all held their, former opinion, that 
this aſſurance with theſe covenants was not within the promiſe, 
wherefore the breach thereof was ill affigned ; and adjudged it for the 
defendarit, 


* 


Trinity Term, 
18. Jac. 1. In the King's Bench. 
vir Edward Montague, Kut. Chief Justice. 


Sir ore Doderidge, Knut. RW 
dir Robert Houghton, Kut. I Juſlicen. 


Hir Henry Yelverton, Knt. Attorney G : 
Sir Thomas Coventry, Knt. Solicitor General. 


Waldoe again / Frances Bertlet, Widow.  Cauez 
Michaelmas Term, 16. Jac. . 


CTMENT for land in Stoctwaad. Upon not guilty pleaded, A copyho 

* found, eee verdict, that this land — bal for life, — 
rarcel of the manor of Stockwaod, and demiſable for three lives; and the cuſtom way, 
that the cuſtom of the manor is, that the firſt name in the copy ſhall CO 
me it during his life only, and ſo the others as they are named in eſtate of which 
the copy; and that there is another cuſtom, if any copyholder dies the huſbanddied 
fiſed, having a wife at the time of his death, that his wife ſhall have feiſed during 
during her viduity. And it was further found, that 'Fohn Bertlet,  ——— 
king a copyholder for life of that manor, and Viſcount Bindon lord freehold and in- 
tiereof, infeoffed of that land J. M. and J. N. and their heirs, who heritance of his 
in 19. Ex. infeoffed Fo. Whitely and his heirs, to the uſe of him 22 and 
nd his heirs, during the life of the-ſaid Jahn Bertlet ; remainder to to OO 
Helm, wife of the faid John Bertlet, for her life; remainder to the heirs during bi 
ſad John Bertlet and his heirs. Jahn Bertlet grants that remainder life, wick re- 
tb MMaliam Bertlet and his heirs. Afterward Helen dies; John Bert- minder u dds 


lt takes to wife the defendant, and dies. ANT fee, and 


Whether the wife ſhall have her widow's eſtate or not? was the TEE: | 
queſtion. | | | $i 


lt was argued on the plaintiff's part, that this copyhold ben 


was deſtroyed before her marriage, and therefore ſhe cannot claim for the huſ- 
it; for by the ſeverance of the freehold from the copyhold of the band's cuſtom- 
manor, it was not any parcel of the ſaid manor, but utterly de- 7. 
Froyed : and this cuſtom of the manor cannot extend thereto ; —— 
br the cuſtom is, that if a copyholder die ſeiſed of any tenements which thowife's 
parcel of the manor (and here theſe tenements were not parcel of title is ex- 
MN manor), therefore the-.cuſtom cannot extend to them. It was _ es 
40 ſaid, although this grant of the freehold and ſeverance thereof g my Roll 
tom the manor doth not deſtroy it, if it had been granted to a ab. — 510. 
aaa ſtranger, and without the privity and aſſent of the copyholder, 5. C Hob. 87. 
uſe the lord's act thall not prejudice the copyholder's eſtate, 1 C. 2. Roll. 
Sit is held in Murel v. Smith (a); yet here, foraſmuch as it is by Gilbert? Ten. 
(a) 2. Co. 17. 4. Co. 24. Ses alſo ante, 126. 208. 223, 
| his Cowp. 481. 
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Warvoe his privity and conſent, as appears in that he takes the remaina.. : 
ae e fee, and grants it over to his ſon, he is privy, and 3 » 

that it ſhould be deſtroyed. It was alſo moved, that this + rage 
the remainder is a deſtrution of the copyhold : for he cannot have 
intereſt in the inheritance and alſo in the copyhold. It was alſo * 
jected, that by the ſeverance being before the defendant was married 
to the ſaid Jahn Bertlet, this cuſtom was deſtroyed before ſhe oe 
entitled; and ſhe cannot claim, although peradventure the wife who 
was married before that ſeverance, ſhould not be prejudiced thereby. 
But notwithſtanding theſe reaſons, after argument at the bar, i 
was reſolved and adjudged by THE CouRT for the defendant, that ſhe 
ſhould have it during her viduity ; for the cuſtom is continued as to 
her, although the freehold be ſevered from the manor : for the lord's 

2. Co.17.b. act ſhall not prejudice the copyholder's eſtate, and it is a privilege or 

Ante, 126. benefit annexed and fixed by the cuſtom to his eſtate, that his wife 

| ſhall have it after his dh ; which ſhall not be deſtroyed as long 3; 
the copyhold eſtate remains undeſtroyed ; and the copyhold eiae 
here remains, notwithſtanding the ſeverance from the freehold and 
not only as a privilege (as it was alledged to be), but as a mere 

copyhold: and notwithſtanding the remainder was in him, and he 
granted it over, yet he continued and died a copyholder, and ſo his 
wife ſhall have her widow's eſtate. Wherefore it was adjudyed for 
the defendant. And upon a caſe made thereof in the court of 
wards, it was reſolved by the Two ChHikEr JusTICEs, and Tas. 
FIELD, Chief Baron, that the copyhold remained. 


cas 3. | Monk againſt Butler. 
Enfler Term, 17 Fac. 1. Roll 140. 


© A fine may be RESPASS}; for that in the cloſe called Arſcoms in Barwick d. 
8 John he chaſed twenty of the plaintiff's beaſts. 

Aue bent The deſendant juſtified for damage fiſant as in his freehold 
— 4 1 The plaintiff replied, that this cloſe contains an hundred acres, and 
vv wan a from time WHEREOF, &c. was known by the name of Arſcomb; and 
Ante, 120. ſhews, that Lord De la Mare was ſeiſed thereof in fee, and by hn: 
2. Roll. Ab. 19. 28. Hen. 8. granted common of paſture to Fohn Shelly and his hein 
Cro. Car: 270. for twenty beaſts in Arſcomb, who conveyed: it to John Shely, wo 


* 1 licenſed him to put in thoſe twenty beaſts, for which, &c 
Vent. 170. The defendant pleaded, that there was no ſuch village or hamle, 


1. Vent. 170. 
2. Mod. 49. nor place known out of any village or hamlet called Arjcomb ; and it 


- — * was thereupon demurred. - 
Salk. 254. The queſtion was, Whether a fine may be levied of a cloſe by 1 
2 1 ay 45 known nameina vill, without mentioning the vill or hamlet where" 
an e Cates . 
there cited. lies ? VI 1 
| AND ADJUDGED, that the fine is good enough; for it is but 
agreement of the parties, which being recorded, although there de 


neither vill nor hamlet mentioned wherein it lies, is good enough, 
And notwithſtanding it was objected, that a precipe ought ® 


be in a village or hamlet, or place known out of 2 


* 


of 


Trinity Term, 18. Jac. 1. In B. R. BE, 555 


as appears by all pleadings; for if the place known be Mens 
2 vil or hamlet, 5 precipe ought to be brought accordingly; Boa 
it was thereto anſwered, True it is in a præcipe, or any writ whereto 
the defendant was toanſwer ; but here, this being but a concord and 
ment of the parties, and no exception taken, but the fine is 
daun and paſſed, it is well enough: but in a ſcire facias upon this 
ne, he muſt ſhew that it is in ſuch a vill or hamlet. Side 1. Hen. 5. 
19 7. Hen. 6. pl. 22. 38. Edw. 3. pl. 20. 21. Edi. 3. 
14. 7. Edv. 6. tit. © Fines,” 44. So THE Cour reſolved 
here; although it be confeſſed by pleading, that there is not any place 
out of a vill or hamlet called Ar/comb, but that there is ſuch a cloſe in 
Barwick St. Fohn, yet the fine js good, and the defendant's plea ill. 


It was then moved, that this replication was not good, nor intitul- Pere, fa 
ed the plaintiff : for the land is the freehold of the defendant; and the commoner whe 
auf entitles himſelf to put in his beaſts by licence of him to whom 8 for 
the grant was made. And it was objected, that he who hath this per 1 
common cannot licenſe any other to put in his beaſts, but ought to can put in the 
uſeit with his own beaſts ; and if he might licenſe, yet he cannot do cattle of a 

it without deed. — The wHoLE Cour was of that opinion, that this — : 
licence in another's ſoil, transferred over to another to have the pro- . poop 
ftin the ſaid ſoil, cannot be without deed ; but one may juſtify to 11 F 651.26 
hunt, or uſe the like liberties in the ſoil of the plaintiff himſelf who 1. Roll. Ab. 404. 
made the licence, without any deed, as 5. Hen. 7. pl. 1. and 42. Edw. Cro. Car 432. 
3 f 2. (a). But whether he might in this caſe licenſe another to 0 — 55 67. 
feed there with ſuch a number of beaſts, becauſe it is for a certain Gi: -. * 
number, and is as paſture, and not common, which ought to be ta- 1. Mod. 4. 
ken with the mouths of the beaſts of the commoner, they gave no Ld- Ram. 726. 
reſolution, but ſeemed to doubt thereof: but for the other point it 

was adjudged for the defegdant. 


(a) 11. Hen. 7. pl. 8. L. C. B. Paxxer's MS. 


5 K > . 5 


Jouce againft Parker, Farmor of North Moult. ©. Caen." 


ed a family to employ in huſbandry, and to maintain the plough to U{barged from 
manure and till the ſaid land; and * to rear annually bade and —— 2 


young beaſts to ſupply the ſtock of horſes and oxen for the nous ; tion of paying 


and ſheep, for increaſe of ſtock, and maintenance of the family, b ſhearing 

tte labour of which the parſon had the greater tithes: and he alledgech yn, og 
0 cy/ym, that they uſed to clip the wool from the necks cf their 
ſheep for the 1 of the ſheep; and at the ſhearing of the 
ſheep, they uſed to pay the tenth fleece; and in conſideration thereof 
uſed to be diſcharged of the neck-wool, | 


As alſo, that every pariſhioner and inhabitant within the pariſh who No tithes ſhall 
tept any oxen, ſteers, or bullocks of his own, or by way of ay1i/t- be paid ſor cattle 
mnt, which are to be employed for tilling the land, uſed ta be diſ- _ for the 


charged from the payment of tithes for them. — 2 


Ante, 476 1. Roll. Ab. 645. Jones, 254. 2 Inſt, 651, Moor, 909. Cro Eliz 476. Cro. Car. 237. 
Be. Ab. 55, 56. | | f 
As 


q 


— 


* 
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Vry eattle de- As alſo, that if any keep any dry heifers pr» fupplements aur 
paitured for the grun, in deen that he Rows bes of ns aw 5 . 
tires. Hz. tity of milk and dairy is thereby increaſed, to be diſcharged fron, es 
x payment of tithes for ſuch dry heifers, c. 33 
Iſſue was joined upon the ſeveral preſcriptions ; and being found 
againſt the plaintiff, it was now moved in arreſt of judgment, tha 
notwithſtanding this verdict no conſultation ſhould be granted, 


An iſfue ii For as to THE FisT, for the wool, the iſſue is ill joined; ſot 
joined is aided the traverſe is, ABSQUE HOC guod in conſideratione inde, that they are 
after verdict. diſcharged, &c.— Sed non allocatur; for although it is not a good and 
' Carth 373. apt iſſue, yet a verdict being given, it is aided by the ſtatute, 
x. Lev. 32. 5. Bac. Ab. 293, 


An iſſue i» fla For THEWECOND and THIRD iſſues, it was moved, that they are 
taken upon a no more than the law appoints, viz. to be free from the agiſtment of 
matter in law cattle, being dry cattle, whereof no tithes by law are payable, as 
2 bod open de- B., M . 53. E.; and then iſſue e of that whereof by 
law no tithes are payable, no conſultation ſhall be granted. 
In probibitiom, if Sed non allocatur : for the prohibition is grounded upon the pre. 
iſſue — ſcription; and being found againſt it, that they have uſed within the 
4 en from pariſh to pay for agiſted cattle, it is not good: alſo he doth pot claim 
tithes be found to be free for cattle agiſted of his on proper cattle, but generally for 
againſt the all cattle agiſted ; which is not reaſonable, nor ſtands with law. 
1 And it was afterwards held, that theſe preſcriptions being found 
45 mens or againſt the plaintiff, conſultation ſhould be granted; and ſo it was ad- 
Cro Eliz 51, Judged for the defendant. 


136 306. Cro. Car. 113. x66. 


© 


hs Lady Gargrave againſt Gervaſe Markham, 


: 4 
— RR OR to reverſe an outlawry in debt after judgment. 1 
ſerted in a writ : ; 5 
to two inſtead THe FIRST ERROR aſſigned was, becauſe the writ of exigem 
of habeatis is being directed to the ſheriffs of the city of Lincoln, the writ is, quid 
1 capias corpus ejus, ita quod habeas corpus ejus; where they being two 


1. Com. Dig. 40. ſheriffs, the writ ought to have been, capiatis et habeatis,—Sed nm 
3. Bac. Ab. 768. allacatur ; for they both are but one officer to the court: and although 
4. Bac. Ab. 447. in the end of the writ it is ita quod habeatis ibi hoc breve, yet tnere l 
Dougl- 194. no re for iti d both 

pugnancy; for it is good both ways. | 


1.Ter.Rep 782. h | 
The exigent on A SECOND ERROR aſſigned was, Becauſe in the original writ 
eutlawry for and all the proceedings, ſhe is named Agnes Gargrave, of Ling 
debt muſt be Jy, in the county of York; and in the exigent ſhe is named, late d 


conformable to . 
the original. Kingſley . 


Ante, 531, Cro. Eliz, 50. Velv. 120. Dyer, 295. 3. Term Rep. 499. 

« Kin“ infteag A THIRD ERROR, Becauſe the writ mentions, quas recuperaui 
of cam” will verſus eum, whefe it ought to have been eam,—And it was held, that 
vitiate an exi- theſe two laſt were ſufficient cauſes to reverſe the outlawry (4); and 


gent. for theſe cauſes it was reverſed. 
2. Keb. 128. 


Style, 334 1. Com. Dig 44. 3. Bac. Ab. 767. Cowp. 229. 1. Term Rep. 182. 


(a) Yide 2. Rich. 3. pl. 15. 21. Hen. © inſinuatone” was inſerted inſtead of * x 
6. pl. 7. 14. Edw. 4. pl. 6. 5 Edw. 4. © infinuatione,” and for want of i the wit 
pl. 57. 23. Edw, 3. pl. 22. where © ex was abated. 


A FounTH 


. a 


” 9 | 
[IR 


 AFourRTH ERROR aſſigned was, Becauſe there was not any pro- After judgment 


a « g . the want of pro- 
-amation in the county where ſhe inhabited. —Sed non allecatur ; for eIamration in che 


is not neceſſary in an exigent after 1 when ſhe has once county where 
Y- ; | 


peared but upon the firſt proceſs 0 | the defendant 
7 | hved is not error. T. Aud. 36. 3. Burr. 2527. 3. Bac. Ab. 766. 


Thomas Hollingworth's Caſe. Chong... 
Faſter Term, 18. Jac. 1. Roll | | 


HOMAS HoLLINGWORTH was indicted. Whereas he, on the An indicment 
firſt of April 18, Fac. 1. was an inhabitant at Brentford, in the lies againſt a 
county of Middleſex ; that he, at Hackney and other places within the perſon for doing 


: OO aromas 
(al county, was a wandering pedlar, carrying about wares to ſell in zie by ature, 


Ir * 

o mite houſes, and not in open markets and fairs; and ſold ſuch if no particular 

2 wes, ſhewing what in particular, to colour his wandering ; and in mode of p- 
h 8 ; — n t be di- 

by fri predictd was a vagabond, And it was thereupon demurred, _— er 


Fixsr, Whether he may be indicted for the offence paſt, or ought 2. Roll. Rep. 


e. p be only taken in the mainour, and puniſhed by the juſtices of peace 5 

he xcording to law? | ; | 9 —— 

im SxconDLY, Whether by this carrying and ſelling of wares in the 4. Mod. 145. 
for lame county where he inhabits out of fairs and markets, and not elſe- * „ 
” where, he ſhall be 1a1a to be a rogue within the ſtatutes (a) ? 3 


And iT WAS ADJ UVDED that he ſhould; for he is a pedlar and 799. yet 
wanderer within the ward sand intent of the ſtatutes, and ay well be © IO P. G. 
ndited and puniſhed as an offender againſt the ſtatute. herefore 

wes adjudged againſt him upon the firſt argument. 5 

(a) Vide the ſtatutes 5 Edw. 6. c. 21. permitted under the regulations deſerib- 

4 Ela. c. 5 39. Eliz. c. c. 4 —But ed in thoſe ſtatutes. See 2. Burn's Juſ. 


ww by the 9. & 10 Will. 3. 27. and 16. edit. p. 472. 
3; Ceo. 3. c. 28. this kind of trading is 


William Buſsfield again/t John Buſsfield. Caen 6, 
Eafter Term, 16. Fac. 1. Roll 2371. In C. B. 


2 in debt for an hundred pounds, on an award made apud An award Hall 


Caſtrum Eborum, upon a ſubmiſſion made iſt December, 13. on * _—_ 


je. 1. of all matters and controverſies betwixt them, ita quad the of the ſubmiſ- 

ad arbitrament be made under the hands and ſeals of the arbitra- ſion, unleſs it be 

ns ad vel ante the fifth of December following, ready to be delivered ſo averred ; but 

the ſhop of George Hill, in the E xchange, London; and ſhews, ma got fub- 

Thy made their arbitrament under their hands and ſeals apud mitted, it is void 
7. 


bor. adtunc et ibid. parat. to be delivered at the ſaid ſhop of as to ſo much. 


quit We hid George Hill, in the Exchange, London, and thereby arbitrat- 2 354- 
that ks, that Jahn Buſsfield ſhould pay to William Buſsfield an hundred . 


pounds; and that one ſhould releaſe to the other all actions and de- I. Roll. Ab 244, 
ſands from the 28th of Member next before; and that they thould 258. 260, 


ten ſhillings to the writer of the award for his pains. 1 99 
oy: Andit was thereupon demurred ; for it was pretended that here Cro. Eliz. 858, 
ure not any award according to the ſubmiſſion ; for the ſubmiſſion 


no. Jae. Pp: being | 


* 
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Bussr izr being 1ſt December, 13. Fac. 1. of all matters and d 
. ſaid time, and it is D ita guod, c.; eee i 6s 
All demands being before the 28th November, and fo omitting + 
| days before the ſubmiſſion, there might be divers controverſies * 
tween the ſaid time which is not arbitrated; and therefore it is n, 
award according to the ſubmiſſion. 5 


1 


Sed non allocatur; for it ſhall not be intended unleſs it had hee 

ſhewn: but if it had been ſhewn that there were controverſies Fg 

pending raiſed in thoſe two days, which were not before, then the * 

(a) Ante, 448. bitrament had been void in all: but for the award of the ten ſhillings 


—_—— ů a. 


1.Roll. Ab.254. to be paid to the writer, it was void in this paint (a). Wherefore k 
Bund. 250. was adjudged for the plaintiff. But now om -d be brought = + 1 
ſigned in matter of law, the court of king's bench agreed to affirm the y 
judgment. % c 
If a fubmifion But it was then moved, that the declaration was not good; for it U 
be h — is declared, that they made and delivered their award apud Coftrun 4 
to be delivered Eborum, quarto Decemb. adtunc et ibid. parat. to be delivered it the ; 
at L on 5th, ſhop of George Hill apud London. And it was alledged, that this wa; 
&c. Quere, If a void publication and delivery; for it ought to be publiſhed and del. 
3 vered at the Exchange in London, where the parties are to expect it 4 
it Was - if 4 1 
made at 7. on and not at any other place: and for this caule it is void, and not at- 
tue 4th, du, cording to the ſubmiſſion.—DopERIDOE and Houchrox were 
«i i6idem ready that opinion; for it is reaſon it ſhould be publiſhed and ready to be 
- = delivered gefivercd at the place appointed where the parties are to expect it te 
is fuſh- - : 
cient ? and not at any other place ; for the parties have not by intendment Vi 
Ante, 285. any cognizance of ſuch delivery; and there being a day and place ap- a 
2. Roll. Rep pointed, they needed not to ſeek it in other places, nor to take cog· wr 
193. nizance of ſuch delivery: and as they might deliver it at the Caftl at rat 
” _ Vert, ſo they might deliver it at any parts beyond ſeas ; and the parties lo 
io. . z.. may as well take knowledge of the one as the other. But MoxTa- W 


Sho. 243- 
9 GUE, Chief Fuſtice, held, that this publication there, and the allegs. 


tion that jt was adtunc et ibidem ready to be delivered at the ſaid ſhop 
in the Exchange, was ſufficient. Wherefore THE CouRT wou 
adviſe —-NoTEe, This exception was not taken in the common 


pleas. | | | 

Cast 7. Upſheer again/t Betts. v 

A juſtification CTION ON THE CASE. Whereas the plaintiff the fill a zi 
to an action for April, 17. Fac. 1. and for divers years before, was a merchant; 


calling a man that the defendant the faid firſt of April, 17. Fac. 1. ſpake thele wot 
„ « banirupt of the plaintiff : © He is a bankrupt ſlave.” | 


muſt aver that The defendant juſtifies, becauſe the plaintiff the firſt of Aprii, 15 


— * ac. I. became bankrupt, and therefore he ſpake theſe word 


the words were Wherefore the plaintiff demurred : 


ſpoken. _ a * „ 
: And, without argument, it was adjudged for the plaintiff, FIT, 
Poſt. "676, That 802 words = actionable; — r, That the bar ws 
I. Roll- Ab. 61. inſufficient, becauſe he doth not alledge that he continued ſtilla bank- 
_ _ 317- rupt: and without averment it ſhall not be intended that he continu- 
1. Ba. Abr. 39. ed; for it may be that he afterward recovered himſelf, and becane 
517,518. good merchant and no bankrupt. 


Lutterſod 
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Luutterford againſt Peter le Mayre. eas 8; 


UDITA QUERELA to avoid execution upon a judgment; contrads of 
and ſuppoſeth, that one John Troughton and the plaintiff as equal degree do 

tis ſurety were obliged. in an obligation of two hundred pounds not extinguiſh 

th ent of one hundred pounds, which being not paid or determine 
for the pay : each other; and 
gebt was brought, and judgment had thereupon. Af.erwards the therefore the ac- 
fad Jobn Troughton entered into a new bond of two hundred pounds ceptance of one 
far the payment of one hundred and ten pounds at another day, OG pages" be. 
which was in ſatisfaction of this judgment; which the plaintiff ava 7 _ 
xcepted, and averred this to be for the ſame debt.—It was there- ther, T1 
demurred ; and without argument ADJUDGED for the defen- Ae, 100. 
bat; for ſuch bare ſurmiſe, which is but matter of fact, is not Poſt. 650. 
ficient to avoid a judgment: and being but to give another ac- Rell. Ab-490. 
tion upon 2 bond is not ſufficient to avoid a bond; d multo fortiori is = 3 So 
not ſufficient to avoid a judgment. Vide 4. Hen. 4. Dyer, I. 12. Hob. 68. 


Hm. 4. . Cro. Eliz. 716. 
$17. Cowp 47. 1. Ter Rep. 690. 


Alrich againſt Walthall, Adminiſtratrix of John Walthall. Cas: 9. 


EBT. The defendant pleaded ow adminiſtravit. The plaintiff If an iſſue be 
[) ſaith, that at another time he brought an action of debt againſt ee W 
the now defendant; whereupon ſhe was waived upon meſne proceſs : 3 it is 
ud ſhe brought a writ of error, and reverſed the outlawry ; whereup- good, although 
n he freſhly brought this action: and that at the time of the firſt there be no ne- 


a * 

Kt nit brought ſhe had aſſets in her hands, &c. et hoc petit quod inqui- Si ve. | 
* raur per patriam, et defendens ſimiliter. And hereupon verdict was 2, Roll. Rep. 
WK” ; : . : 186. 204. 209- 
ob found for the plaintiff, and judgment given accordingly : and now Hob. , 48. 

TR Wathall brings writ of error. | | Will 6. 


87 The error inſiſted upon was, That this is not any plea; for al- — Wit 
hop Hough ſhe had aſſets at the time of the firſt action brought, yet ſhe af- 
" terwards might have well adminiſtered them, by reaſon of a lawful re- 


every or lawful payment after. 


Sd non albcatur; for it ſhall not be intended without ſpecial matter 
hewn: and it ſufficeth, if there were ſufficient at the time af the 


it tion brought, if ſhe doth not ſhew ſufficient cauſe of diſcharge 
Uter that time. | | | 


SECONDLY, It was objected, that here it is not an /! ;/ue, but On a plea'con- 
ie at all joined ; and therefore it is not aided by tae {ſtatute of cluding to the 
/*ſail; for here is matter affirmed by the plaintiff which ought to ago 2 
* allwcred by the defendant by confeſſion or denial. But here the Ae, ar — 
pant doth not expect the defendant's anſwer, but concludes his jain iNue, and 

with hoc petit, Sc.; whereas he ought to have averred his plea, a verdict be 
ad the defendant then have anſwered thereto; ſo as there might have e 

121 affirmative and a negative without which no iſſue can be join- 2 oe = 
tt; ſo that here the trial is without any iſſue, which is not good. Cr Car 317. : 
*t » WHOLE Couxr was of that opinion; but they would 1 Sid 347. 

Mile (a), N Cro. Elia. 229. 

| Carth. 371. 2. Roll. Rep. 117. Cowp. 407. 
(2) The judgment was affirmed. Vide poſt. 390. 


—- 


Pp2 Standred 
— 
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Cas to. x Standred againſt Shorditch, q 
+ A preſcription FT URESPASS for chaſing his gelding. The defendant ju%; 7 
os 1 | damage feſant as in 110 — Juſtiies i 
Or 2 certain , "a x 
number of gregt The plaintiff replies, that he is ſeiſed of a meſſuage and ſuch ku 
beafir is good; in Middletonſton in fee; and that he and all thoſe whoſe, &c. have by 
and will juſtify had common for twenty-five magnis averiis, every year after My. m 
treſpaſs for put- » Arts © tn r Mt. 
ting in a gelding, day in the place WHERE, and therefore put in his gelding to uſe t wo 
without aver- common. And upon this plea iſſue was joined; and found for the 
EY nt | 
& > A It was moved in arreſt of judgment, that this plea to claim cor pd 
Co. Lit 126. mon for twenty-five magnis averiis cannot be good, for it is not cer by 
tain for what beaſts he claims: alſo, it is not averred that this gelding ” 
is one of them. | | © * 


Sed non allocatur ; for magna averia may well be intended horſes, 
oxen, kine, or other ſuch beaſts of thoſe kinds which are commons. 
ble, and ſuch which by the common phraſe of thoſe are well known 
among them; and iſſue being joined and found, it is good enough,— 
As to the averment that the gelding is one of them, it needeth not, 
when itis notſhewn that bene his common with more than twen- 
ty- five great beaſts; and he faith, he put them in to uſe his common. 
Wherefore it was adjudged for the plaintif. 


Bill Gled, ang. AND HERE, although there were not any bill filed, nor any plex 
plex-rollentered roll entered until after the verdict, yet they were allowed to be enter. 
after verdict, ed after exception taken ; for the record of n:fi prius was ſufficient to 
and exception try the iſſue: and it is the uſual courſe to enter the other recordafter 


taken. 1 : 
Ante, 289. Wares. 


Cro. Car. 282. Cowp. 454. Dougl. 62. 


Cave 31, Stone againſt March. 
In a writ of | RROR of a judgment in à writ of right in the common ples 
right, if the de- for lands in Staplehur/t, wherein March was demandant, and 


mandant ſue b e . = p 
precheis and, fan, ſued by prochein amie.— wy were there at iſſue upon“ uon tenure; 


before trial at- and it was found for the demandant, and judgment for him. 
tain his full writ of error was brought and _— ecauſ2 after the writ 
— — to of error brought, and before the iſſue tried, the demandant cant 
— The lad to full age, and ought to have appeared by attorney, or in prope! 


may be tried by perſon. 


a jury ; but : 8 ES 7 
the tenant cay- The defendant in the writ of error faith, that tempore triations he 


uot allign it for was within age (viz. of the age of twenty years ſix months, and no 
error after ver- more): and thereupon they were at iſſue; and found for the plain 


dict. : 4 . 
Polt. 640. in the writ of error. 


1 Lev. 142. After verdict it was moved, Whether it might be aſſigned 4 
7- Sid 321. error, for that the demandant at the time of the action dun 
Co. Lit. 380. was within age, and well admitted to ſue by prochetn amie; aud i 


i Buſſt, 24. a . 
Cro, Eliz 569. 2. Ld. Raym. 1433. Strange, 861. defendant 


- 
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vendant did not take exceptions to the trial, and ſo admitted him not 
o beof fullage. The queſtion was, If he now might aſſign it for 
mr? And if trial may be by jury, vide 20. Edw. 4. pl. 2. 22. 
Ha, 6. pl. 31. 48. Edw. 3. pl. 10. 12. Aff. pl. 37. 33. Af. 


nere the defendant in debt confeſſed the action by attorney, and aſ- 

for error, that he was within age at the time of the confeſſion ; 
nd they were thereupon at iflue, and tried per pais.— THE CourT 
would adviſe ( a ). | | 


u the Judges are ſaid to have been una- in any court of record, the judgment 
umouſly of opinion, that as the tenant thereon ſhall not be ſtayed or reverſed by 
hal negleRted to plead the full age of the reaſon that the plaintiff in an ejefione fire 
&nandant before judgment, he had ſur- me, or in any perſonal action or ſuit (be- 
eaſed hu time, and could not aſſigu it for ing an infant under the age of twenty- 


and the verdict paſs for him. 


4% Mich. 38. & 39- Elia. Roll 154. Selborogh v. Raunt, 


%) li the report of this caſe, 1. Bulſt. By 2 f. Jac. I. e. 13. on a verdict given 


amt; and the judgment was affirmed. one years), did appear by attorney therein, 
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| 18, Jac, 1. In the King's Bench, 
Sir Edward Montague, Kat, Chief Fuſtice, 


| 
Sir John Doderidge, Knf. | 
Sir Robert Houghton, Nut. Tuftices, 
Sir Thomas Chamberlain, Kt. s | 
Sir Henry Yelverton, Knt. Attorney General. 
Sir Thomas Coventry, Kut Solicitor General f 
8 | ; k 
Car 1, 1 Memorandum. , 
Sir Thomas THE firſt day of this Term Six Thomas Cranra ay ü 
Chamberlain Knight, late Juſtice of Cher, was made one of the ſuſic 6 
2. of the king's bench, in the place of 81x Joan Croke (a), late ju 
RT ns tice there, which was vacant until this Term. 
Cas 2. Sir William Armyn again/? Appletoft. 
A preſcription EBT upon an amercement in a court- baron; ſuppoſing that he 
by the lord of a was lord of the manor of Pickworth, and that he and all hi 


manor to hold anceſtors, and all whoſe eſtate he hath in the ſaid manor, have had 
a court- baron be- . 

fore his feward court- baron there before his ſteward, to be held from three weeks to 
is bad; it ought three weeks, where it hath been uſed to enquire and preſent all treſ- 
to be before the paſſes in the common fields of the ſaid manor, and to puniſh them 0 
5 amercement; and that at ſuch a court holden before one Roher 


1. Leon. 316. Curt his ſteward it was preſented, that the defendant committed a 
. Brownl 21. 


Cro Eliz. 792. treſpaſs in the common fields with his hogs, for which he was amerc- 
1 Mod. 173. ed, and the amercement affeered by the homage (a) at ten ſnilling; 
Co. Lit 58. et fic de aliis amerciamentis; upon non-payment whereof he brought 
- 3 , this action. The defendant pleaded non debet; and found againſt 
2. Hawk, p G him: and it was alledged in arreſt of judgment, 
24. 96. FigsT, That this preſcription to have a court-baron before hi 
Cowp. 4. fteward is not good; for it ought to be coram ſeciatoribus.— Tut 
wHOLE CouRT was of that opinion. But peradventure he migit 
have preſcribed to have a court to be holden before his ſteward, but 


not acourt-baron. 


hs = deletions SxconDLy, Becauſe it is not alledged that any treſpaſs was com. 
for an amerce- mitted, but guod preſentatum fuit that a treſpaſs was committed. 
ment in a court- And for this cauſe HOUGHTON held it to be ill; and faid, that ſo t 


baron, it muſt * . . 0 "re" 
be alledeed that had been adjudged before in this court during his time. 


the offence was "THIRDLY, Becauſe he doth not ſhew when the treſpaſs v 
committedas well committed. But THE Cour did thereto give no great rega%— 
as preſented, ut for the firſt fault, MonTAGUE abſente, it was adjudged tor tte 


Lut. 1172. defendant. 
Salk. 686. 


2. Hawk. P. C. 95. Stra 512. $5. Com. Dig. 56. 


(a) It muſt be proved that the amerci- frecholders of the manor, ot 1 9 
,ament of a frecholder was affcered by debt cannot be maint ined. 3. Wil. g 
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Pain againſt Baſtwick. | tts 3. 
UMPSIT. Whereas the defendant fold to Henry Mood In an actio 
1 loads of timber, to be carried from Battle-brid e ine eee 
I in the county of Eſſex, to Limehouſe in London ; and in conſider- vent to ds an 
ton that the plaintiff would go with him to the ſaid Henry M bod, _ — . 
nd help him further in the ſelling of ſixteen loads of timber, and formance of it 
ure rafters to be laid upon hay, and get others to aſſiſt him in muſt be preciſc- , 
bring the ſaid hay and timber, and would carry the ſaid timber to the N alledged: 
fad place at Limehouſe for eighteen pence the load, the defendant aſ- 2 Roll. Ab. 719. 
mech Kc. The plaintiff alledgeth in fact, that he went with him 3 — | 
fach a day and year to Chelmsfard to the ſaid Henry Mood, and helped k. Wil. 116. 
the defendant to ſell the ſaid ſixteen loads of timber; et quod ſemper © 
quratus fuit apud CHELMSFORD prædict. to perform alia præmiſſa 
n bis part to be performed, and to carry the ſaid forty-three loads of 
timber to Limehouſe; and that the defendant, licet /epins reguiſitus, 
Cc, | 
Upon non afſump/it pleaded, and found for the plaintiff, it was 
moved in arreſt of judgment, That the conſiderations being future] 
u be performed, ought to be e alledged to be performed, 
otherwiſe the action lies not: and the allegation, quod paratus fuit to 
perform it, is not ſufficient; eſpecially, as DoDERIDGE ſaid, paratus 
d CHELMSFORD, the acts — to be done at Battle-bridge.— 
Wherefore it was adjudged for the defendant. 


Cook againſt Stubbs. ele 4; 


N ſecond deliverance, the defendant avows as bailiff to the Earl of There may be a 
Northumberland ; for that he is lord of the manor of Topcliff - and — leet be · 
that he and all thoſe whoſe, &c. have had a leet of all the reſiants in 1 5 N 
Tcl Dufford, Ballerby cum Norton, and divers other vills : and the reeve an 
becauſe the defendant was an inhabitant and reſiant in one of thoſe four reſiants 
ls within his leet, and did not appear at ſuch a court, he was n_ W attend, 
merced ; and for that amercement he made cognizance, &c. not compel the 


The plaintiff replies, that the Earl of Devon/hire was ſeiſed of the 3 ae _ 


mancr of Ballerby cum Norton, and had a leet there by preſcription ; a man cannot be 


and traverſeth the preſcription in the avowry. eo _ 


Upon evidence to the jury it appeared, that the Earl of Northum- 1 Roll. Ab. 541, 
ord had a grand leet in Topcliff extending into divers vills, viz. _ 33 
Iycif Alterby, and divers other villages on the eaſt fide of Co. Lit 168 b. 
de river Swale, and in the wapentake of Briaſey, and into divers Dougl. 537: 
other vills, viz. Dufford, Ballerby cum Norton, and into other vills 1. Hawk: P. C. 
on the north ſide of the ſaid river, and in the wapentake of H. . * 
And all the vills on the weſt fide have particular leets; and yet Cowp. 13. 
tiey ſend a conſtable from every vill, and four men to the leet Dougl. 537. 
« Toxcliff, who preſent in T; cliff all matters preſentable in leets: 

none other of the inhabitants of the ſaid towns ever appeared 


A the ſaid leet at Topcliff, And if upon this evidence it appeared 


— ¶ 0n— ——— 


wt 


Anal at the time 
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con that the Lord of Northumberland had a leet in Topeliff of all the iu 
n, tants of Ballerby cum Norton, then the queſtion was, Whether thi 
STUBBs. | general preſcription will ſerve him ? | 


And ALL THE Cour delivered for law to the jury, that the 

| leet hath the ſuperiority of all other the leets within it. And the 

reeves and four men ought to appear thereto, and enquire of all mar. 

ters enquirable within the inferior leets, and of the defects of the 

lords of the leets, and concealment of offences in the ſaid leets ; but 

he ſhall not compel any of the inhabitants and reſiants to come there. 

to, but only the reeve and four men ; and if they come not, the vill 

ſhall be amerced : and in avowry he ought to make a ſpecial preſcrip. 

tion, and not a general preſcription, as is here; as appears 8. Hen. 

6. pl. 13. 13. Edw. 3. Leet, 7. 11. Edw. 3. title « Iu” 

40. And they ſaid, the rule is, that every man ought to be within: 

leet; and none can be of two leets. And this grand leet is called 

Poſt. 623- tourn, and is in nature of the ſheriff's tourn, which hath juriſdiction 

6. 2 3- of all interior leets within it. 
2. Hawk. P. C. 113. 


Wr RR = 65 ©@ re 


Cat 5. Winch and Grave againſt Sanders. 
Hilary Term, 17. Fac. 1. Roll 462. 
An arbitrator EBT upon an obligation of one hundred pounds, dated $th 
cannot in his February, 17. Fac. 1. conditioned, that the plaintiff and one 


— — Crane ſhould ſtand to the arbitrament of one Dobſon of all actions and 
er; for an demands, &c. and that he ſhould make his arbitrament before the 
award muſt be eighth of March. 98 


— prod The defendant pleaded, guid nullum fecit arbitrium before the day. 


S. C 2. Roll. The plaintiffs ſhew an arbitrament, whereby he awarded, that al 
_ — oy ſuits betwixt them ſhould ceaſe; that Crane ſhould pay to Winch for- 
Hob. 213. ty pounds, viz. at Michaelmas ten pounds, at Chriſtmas twenty 
1. Sid. 39. pounds, at the Aununciation ten pounds; and if before the laſt pay. 
2. Saund. 293. ment videretur to the ſaid arbitrator, that the ſaid Crane was engage 
for the faid Winch and Grave in any debt not ſatisfied, that they 

ſhould repay to him ſo much as the ſaid debt not ſatisfied amounted 

to; and that they ſhould releaſe the one to the other all actions and 

demands before the 13th of March following; and if any doubt ſhould 

ariſe concerning this award, that the parties ſnould ſtand to his er. 

poſition ; and aſſign the breach for non-payment of the firſt ten 


pounds. 


It was thereupon demurred : and, after argument at the bar, ALL 
THE JUSTICES reſolved, that it is a void arbitrament; for it - 
points firſt the payment of forty pounds, and afterwards appoints 
i videretur to him, before the laſt payment, that the ſaid Crane ws 
engaged for inch for any debt which is not ſatisfied, the fad 
Winch ſhould repay back to him ſo much as the aid debt amount 
to; which ſhews that he did not make a final award, but w 

N f 
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j re judgment, which an arbitrator ought not to do; Wixcs and 
pony x — to himſelf makes all the ſum uncertain what he _ 
ſhould have: but if it had been, that if he had ſhewn any bill of debt ps. 
to ſuch a ſum, that this ſum certain ſhould be repaid, peradveature 
that had been good enough (a). But as it is now alledged, it is (a) Cro. Car, 
necely void; and then when in this part it is void, ſo as this arbitra- 5 4 Wi 
nent cannot be performed, it is totally void: and although he ap- Jo 

ts a releaſe of all actions from every party, and ſo in ſhow was a 
fnal end, yet when it cannot take effe according. to his intent, it is 
void in all, Wherefore it was appointed to have ju nt entered 


the defendant. Vide 17. Edi. 4. pl. 5. 39. Hen. 6. pl. 12. 
1 G. 98. Baſpool's Caſe, 30. Hen. 6. * Arbitrament in Statham, 


ind q. Jac. I. hinne Ve Righy, ante, 315. | : 


Squire againſt Johns. 5 ö Care 6. 
Trinity Term, 18. Fac. 1. Roll 936. 


RROR of a _— in the common pleas, in an action for A Sur is aus 
0 words brought by Johns againſt Sguire; wherein he declares, der within the 
Whereas he is, and for ten years laſt paſt was A DYER, and during ſtatutes of bank- 
althe ſaid time uſed to get nis living by buying and ſelling ; that the — Gong al 
defendant ſpake of the plaintiff theſe words: Thomas Fohns, of him « pank- 

« Heriford (innuendo the plaintiff), is a bankrupt knave, and is not * rupt” is ac- 
worth three-half- pence.“ 8 tionable. 

i Ante, 345. 
Alfter verdict, upon not guilty, and judgment for the plaintiff, Co Eliz. 268. 
error was aſſigned, That theſe words were not actionable, becauſe Cro. Car. 31. 
they are ſpoken adjectively; and a dyer, being a mechanical trade, Skin. 192. 

ſhall not have any action for theſe words: and it was cited to have +4 — = 
been a4judged, that a weaver ſhall not have an action for ſuch words 303. 0 


(but no record was ſhewn thereof). Ld. Ray. 1480. 


But in the principal caſe, ALL THE CouRT reſolved, that the ac- - 
ton is maintainable; for being alledged that he obtained his living by 
buying and ſelling, it is ſufficient cauſe to bring the action: and they 
held a dyer to be ſuch a trade, that for ſuch words he may well main- 
uin the action. Wherefore judgment was affirmed. | 


Sandbank againft Turvey. ; Care 7. 


Irinity Term, 17. Fac. 1. Roll 119. In G B.—Hilary Term, 17. 
Fe I. Roll N In B. R. "i 4 


E of a judgment in the common pleas, in debt upon an ob- 1a debt on bon! 
ligation of two hundred pounds, conditioned for the payment for 1051. che de. 


if one hundred and five pounds at a day and place. — om 


The defendant pleaded, that he paid at the ſaid day and place the e forman 


Jari replies non ſolvit pradidg. 20h. This is an immaterial iſſue, not aided by the ſtatute 28. 
ety" wn Or 4. & 5. Ann, c. 16.— Moor, 867. Cro. Car. 593. Hob, 113. Co, Lit. 126, 


The 


A XK AF E 


4. Saund. 317.” 


2 Outed Dig. judgment was given for the plaintiff. | 


4- Bac. Ab. 57. 
2. Hawk. P. C. 


331. 7 
Doug). 396.747. 


| fore the judgment was reverſed. 


Carr 8. 


Words which 
tonch an attor- 
ney in his pro- 
Fon are ac- 


tionable. 


2. Roll. Ab. 620. 
Hob. 9. 

Cro. Car. 261, 
516. 


If words be al- 
ledged at S. and 
the venire be 
awarded from 
the pariſh of S. 
it is a miſ-trial. 
»263- 34x. 


45. . 


— 
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The plaintiff replies, qudd non ſolvit predif?. one hundred and 
pounds at the ſaid day and place; et hoc petit, Se. n 
It was found that he did not pox the hundred and five pounds; and 


Error was aſſigned, That there is not any iſſue joined ; for the de. 
fendant pleads payment of the faid hundred pounds only ; and the 
plaintiff faith, he hath not paid the aforefaid-hundred and five pounds, 
unt, &c. fo they do not meet, and there is not any iſſue joined; ſo 
the verdict ill, and the judgment erroneous. And although it was 
objected, that when the defendant pleaded that he paid predifus 1000 
_ fobviſſe debuit ſecundum 1 et efectum conditionis, it is ſaid to 
intended the aforefaid hundred and five pounds, and the verdi 
found that he had not paid the aforeſaid hundred and five pounds, that 
that ſhould help the ile ; and compared it to the caſe of Hals v. B. 
mthon (u), where the defendant pleaded payment 14th June ſuch a 
year, the plaintiff replies, that he did not pay it the faid 14th AE 
the fame year ; and verdict found, that he did not pay i the 14th day 
of June, and adjudged good. | 
Sed non allacatur for there the defendant's plea was according to 
the condition, and the plaintiff's .replication quod non ſolvit the (aid 
r4th day, although he miſ-named the month, which was idle, and 
the foreſaid day” had been ſufficient. But here is another ſum in 
the plea of the defendant than is in the condition; and another ſum 
in the replication than is in the bar; and fo they did not me-t ; and 
thereby the iſſue ill, and ſhall not be aided by the verdict. Where- 


(a ) Ante, $5 O. 


Jenkins againſt Smith. 


CTION UPON THE CASE by an attorney for theſe words; 
X Thou art a falſe knave, a cozening knave, and halt gotten 
« all that thou haſt by cozenage ; and thou haſt cozened all thoſe 


&« that have dealt with thee.” | 
After verdict for the plaintiff, exception was taken that theſe words 
are not actionable. | | g 


But THE Cour held the action well lay; for they are very fan 
derous of an attorney, and touch him in his profeſſion. 


But it was then moved in ſtay of judgment, that there was 2 miſ⸗ 
trial; for the words are alledged to be ſpoken at S. Culbum in de 
county of Cornwall ; and the venire facias was from the pariſh of d 
Culbam, which is larger by intendment.— ALL THE COURT was of 
that opinion; wherefore a venire fucius de novo was awarded, 


John 
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john Thomas again? Willoughby. Curr. 


$SUMPSIT by John Themas, executor of Nicholas Yayce 
FA againſt the de Bf aw for that he promiſed to the teſtator, —— 


a <nlideration that he the faid Nicholas the teſtator would deliver to the chriſtian 
ie him on requeſt forty pounds, to repay it on ſuch a day. * rA 
0 The declaration was, & quod idem NICHOLAUS dicit in facto, quod e by miſ- 
1 « ioſe idem N1cHoOLAUS delivered to him the forty pounds, and that = gg 
N « the defendant had not paid it to him in his life, nor to the plaintiff, ſtead of e 
* « his executor, after his death, &c. ES * | 22 > name 

| | = 
& Upon non aſſumpſit pleaded, and found for the plaintiff, it was it is fatal, and 
at moved in arreſt of judgment, that the declaration was ill and inſenſi- cannot be 
. ble, & quid idem NICHOLAUS dicit in facto, becauſe he is a dead 1 rage 
Sn perſon. And although it were moved, that it might be amended ; for : 4- 
yf it was faid tobe the default of the clerk only, who put in © prædictus , DON. 3 
ay « NicHoLAUs” where it ſhould have been © JoHanNEs;” Q]Cowp. 423. 

Yet IT WAS RESOLVED, it could not be amended; for it is the Deng 106-206 

to very ſubſtance of the declaration, and no precedent matter to induce 782. 
* thereto. And it is not like where the iſſue is betwixt Fohx and Wil- 
nd lam, and the iſſue is joined, “ quod idem Jon. hoc petit, quod inguirat. 
ba « fc, et prædictus 3 imiliter,”” where it ſhould be © of pre- 


. « ditus WILLIELMUS ſiniliter“ (a); for it is there merely the de- 

nd fault of the clerk, when he had a precedent record of the bar and re- 

15 plication to guide him how the defendant ſhould join iſſue; but it is 
not ſo here, but merely the default of the plaintiff in his declaration, 
Wherefore it was adjudged for the defendant, quod querens nihil capiat 
per lillam. 


(a) Ante, 67, 


Cart 10, 


mento, without 
ying . 
r © ad 


Dowſewell 
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can. Bowſewell againſt Sir George Reynels, the Marſhal, 


r CTION brought againſt him for ſufferi & one Will | 
muſt be certain ner, who was in execution for 2271. . 20 — - | 


and bcklarg, ſie recovered againſt the ſaid Milliam Gardner 221. in the common 
io an aQion for pleas; and that by virtue of a capias ad fatisfaciendum, directed to the 


an eſcape, if it ſheriff of Gl/oce/ter, viz. John Fryer and William Bagley, the 

| be Hen that him in 3 who 1 Jo ab eorum officio, by ws they * 
my 4 as modo confect. delivered him to Bullock and Robinſon, the new ſheriff, . 
cuſtody of the and that they were amoti ab officio, prætextu cujus he was in execution 
former ſheriff, under the ſaid new ſheriffs; and that by virtue of a writ of habeas cor. 


and was deli- 1; f 
| pus they returned corpus cum cauſa; wherefore he was delivered 
1 * the marſhal in execution, who ſuffered him to eſcape. : 


without alledg- Upon this declaration it was demurred ; and exception taken, Be- 


ing that he was . : : ; g 
el over Cauſe it was not ſhewn that the ancient ſheriffs delivered him in exe. 


is execution,wvith Cution, with the cauſes of his impriſonment, to the new ſheriffs ; for 
the confer of bis otherwiſe it is an eſcape in them, and not in the marſhal : for it may 
blen. be that he was delivered per indenturam debito mods confactam for other 

' cauſes, and this cauſe was not mentioned, and then it is an eſcape in 


4 them and not in the marſhal; as 3. G. 72. Weftbie's Caſe. Anda 


2.Leon. 64 declaration ought to be certainto every intent, and ſhall not be aided 


1. Roll. Ab. 806. by intendment; as Plow. 202. in the caſe of Stradling v. Morgan, 


Holt, 2860. and 5. Co. 120. Long's Caſe. And although it be ſaid, wirtute cyju; 
5 Mod. 414. h . . ö 

Salk. 272. e was in execution under the new ſheriffs, yet that doth not help it; 

Cowp. 682. for it is but the concluſion of the premifes. And if the matter before 

Dougl. 159. do not ſhew that he was in execution, that pretextu cujus will not 

| ſerve; as it was adjudged in Parret's Caſe, where it was pleaded, that 

Sir Thomas Parret was ſeiſed in fee, and infeoffed J. S. and J. D. 

to ſuch uſes, virtate cujus they were ſeiſed, yet becauſe it was not 

ſaid feofſavit inde, it was wn, ill, and the virtute cujus did not 

help it. And MonTAGue and DoDERIDGE were of that opinion in 

the principal caſe; but HoucHToN and CHAMBERLAIN doubted 

thereof, And it was then prayed, that the declaration might be 

amended in that point (for in truth he was delivered in execution), 

but being after demurrer entered, it could not be : wherefore it was 


adjourned. 8 | 


2 e Mary Walthall again/? Aldrich. 
Michaelmas Term, 17. Fac. 1. Roll 87. 


On a plea con- RROR of a judgment in the common pleas. Aldrich in the 
cluding to be common pleas — debt againſt the ſaid Mary Maltball as 
8 miniſtratrix of John Malthall during the minority of Lewis 
ought to have Malthall his child. The defendant pleaded riens the day of the 


concluded te | 
#he court, if the other party join iſſue, and a verdict be obtained, the error is aided by the ſtatute of 


writ 


32. Hen. 8. c. 30.—See ante, 580. Co. Lit. 126. a. Cro. Car. 164. 317. I. Sid. 341. 
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+ vurchaſed. The plainti 
_ | v 1. he brought another writ of debt againſt her as adminiſ- 
4 whereupon ſhe was waived; the which outlawry for the in- 
aficiency thereof was reverſed in Michaelmas Term 16. Fac. 1. and 2 


t 
El; and the verdict found for the plaintiff, and judgment taere- 3 


upon. | | 
The error aſſigned was, Becauſe there was not any iſſue joined 
with an affirmative and negative; for when the defendant pleaded riens 
the day of the writ purchaſed, and the plaintiff ſaith that ſhe had 4/78 
the day of the firſt writ purchaſed, he ought to have concluded his 
plea, et hoc paratus eft verificare (a), and not et hoc petit; for the 
defendant might have ſpecial matter to plead to diſcharge the aſſets, 


ſhe had adminiſtered, &c. as 2. Hen. 4. pl. 21. & 40. Edw. 3. pl. 


dns ſmiliter, it is the entry of the plaintiff, and excluſion of the de- 
fendant to rejoin, and the iſſue is oftentimes ſo joined without the 
defendant's privity ; and therefore to this new matter the defendant 
ought to have had time to rejoin. = | | 


And DoDERIDGE and CHAMBERLAIN were of that opinion at the 
 firſtmotion, but MonTacGut and Hour were againſt it; for 
where the plaintiff concludes his plea with hoc petit, &c. if the defen- 
dant had any ſpecial matter to ſhew to the contrary, he ought to have 
ſhewn it without joining in the iſſue, or might have demurred if he 
would; but when he accepts of the iſſue and joins therein, it ſeemeth 
the trial is well enough; wherefore they would adviſe —AFTER- | 
WARDS, upon another motion, and upon a note ſhewn under the 
prothonotary's hand of the common pleas, that they had divers pre- 
cedents of ſuch replications and concluſions with hoc petit, Ac. t 
yo, ſimiliter, and judgment thereupon, viz. 4. Hen. . Roll . 
ere, in debt againſt two adminiſtrators, they plead riens inter 
naines the day of the writ purchaſed, nec unguam paſtea. The plain- 
tif replies, quod guter foits he brought a writ of debt againſt them and 
third perſon and that the writ abated (and ſhews wherefore), and that 
he freſhly brought this writ by Journeys Accounts, and that at the time 
of the firſt Ger had aſſets ; et hoc petit, &c. et defendens ſuniliter; and 
rerdictand judgment for the plaintiff. Another precedent ſhewn, Che- 
n v. Spray, where, in debt againſt the heir, he pleads riens per diſ- 
cent the day of the writ, &c. The plaintiff replies as here, qu9d auter 
fats he brought a writ of debt againſt him, and ſhews the day, and 
that the defendant was therein outlawed ; and how afterwards the 
outawry. was reverſed for infufficiency, and that he recenter - 
brought this writ; and that at the day of the firſt writ he had af- 
ſt, &c. et hac petit, Sc. et defendens ſimiliter; and verdict and 
Juigment for the plaintiff. And the Book of Entries, 382. where 


u. & 5. Ann. c. 16 no ercey- by et boc paratus eff verificare, unleſs h. wn © 
Ln ſhall be taken ſor want of avermcat for cauſe of demurrer. ; : 


is 


ff ſhews, that another time, vix. 2 June, WALTHALL 


Roll. Rep. 
brought another writ of debt the ſaid Term, viz. 6 Novem- 186. 204. 209. 
wh 106 Jas 1. and that at the day of the firſt writ purchaſed ſhe W 8 18 8 
| ofcts in her hand; et hoc. petit quad inguiratur, c. et defendens Doug]. 16. 11“. 
96.747. 
Cow p. 407. 


viz. that ſhe had not notice untill ſuch a day, and that in the interim 


21. And the plaintiff concluding his plea, et hoc petit, c. et defen- 


"589 


| againſt 
\ALDRICH. 


22 


— 
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WaLTBALL is ſuch a replication.Wherefore they all reſolved, that foraſmuch: 
_— — the — fault to join iſſue, and trial is thereupon had, 15 
> enough. 1 ua | 
SECONDLY, It was moved, that this was not a writ b 
2 7 

8 Accounts; for a writ of Journeys Accounts is always where Wr 
againſt an ad- abated by the death of one of the -plaintiffs or defendants, or b rea- 
3 ſon of miſpriſion in the firſt writ, or by ſome default or miſptiſion of 
&” and the the clerk, or other like cauſe, which ought, to be manifeſted in the 
outlawry there- ſecond writ. But here is not any cauſe; for it is only for that the 
on reverſed, he outlawry was diſcharged, and it doth not appear for what cauſe, ſo 
* N that it was done without any default in the plaintiff. Vids 6. 3 
Fourneys 4% Spencer's Caſe —But ALL THE CouRT held, that this writ was wel 
counts, brought by Fourneys Accompts : for when he purſues until the defen. 
6. Co 10. dant is waived, the firſt original is determined; and when the out- 
Id. Ray. 432. Jawry is afterwards diſcharged, there is not any default in him; where. 
371. fore it is reaſon he ſhould have another writ by Journeys Accomprs, 
which is guaſi a continuing of the former writ, K the FE ta 
| ſhall not take any advantage but ſuch as he had at the time of the firſt 
writ. Vide 13. Hen. 4. © Execution,” 118. 9. Edw. 4. pl. 5. 

21. Hen. 6. pl. 8. 32. Hen. 6. pl. 28. 11. Hen. 6. pl. 34. 


In an action THiRDLy, It was objected, that this declaration was not good, 
againſt an ad- becauſe it was brought againſt her as adminiſtratrix durante mini 
. ætate of L. MWaltball, —— it is not averred that the ſaid L. Walthall 
#tate, it need Was yet within the age of ſeventeen years. — Sed nan allocatur; for 
not be alledged true it is, if one bring an action, and entitle himſelf as adminiſtrator 
that the infant durante minori tate of one ſuch, he ought to ſhew that he is yet 


is under ſeven- vithin the age of ſeventeen years; as 5. Ci. 29. Pigot's Caſe ; for 


— 3 that he is to take cognizance how long his 1 ſhall continue, 
2. Roll. Rep. and he ought to ſhew it, to enable himſelf to the action. But when 
209. he brings the action againſt one as adminiſtrator durante minori etate, 
Hob. 251. there ſuch plea need not be ſhewn ; for ſo long as the other continues 
. o, his meddling, he. ſhall be ſued; and the plaintiff need not to take cog- 


602. * nizance of the age of the other; as where joint-tenancy is pleaded on 
x. Sid. 5. the part of the plaintiff, the defendant need not ſhew how; but if he 
2. Sid. 60. plead it on his own part, he ought ta ſhew in particular how: and 
. here if her authority were determined, it ſhould be ſhewn on the de- 

fendant's part. Wherefore the judgment was affirmed. 


i. _ we - wal Ju + «= rn, _ 


Cavr 13. Edward Pells againſt William Brown. 
| Hilary Term, 17. Jac. 1. Roll 44. 


© and his heirs defendant juſtifies for damage feſant as in his freehold, The 


6 2 wry 75 ” plaintiff traverſeth the freehold; and, thereupon being at iſſue, a 


« twenty ſpecial verdict was found, in which the caſe appeared to be, That 
N and one J/illiam Brown, father to the defendant, being ſeiſed of thi 
1 ie = 
« without iſſue, living C then C. ſhall have the land, paying the ſaid ſum as A. ſhould have paid, 
conveys to A, an eſtate in fee, and not an eſtate in tail—Ante, 527. Poſt. 599. 695. 8. C. I. Rell. 
Ab. 611. 835. 2. Roll. Ab. 80. 394. 8. C. 2. Roll. Rep. 196. 216. Hard. 148. 1. Keb. 


Co. Lit. 18. 10. Co. 97. Godb, 282. 
| land 


Adeviſe to“ A, R. Ela, for the taking of three cows at Rnudham, The 


== 5 — oo 


K 


— 
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lud in fee, having iſſue the defendant his ſon and heir, and Thomas Pe 
Brown his ſecond ſon, and Richard Brawna third ſon, by his will in — 4 
writing deviſed this land to “ Thomas his ſon and his heirs for ever, 

« paying to his brother Richard twenty pounds at the age of twenty» 3. Palm, 131. 
« ane years; and if Thomas died without iſſue, living William his * 7 
« brother, that then William his brother ſhould have thoſe lands to arr : 4 5 
« him and his heirs and afligns for ever, paying the ſaid ſum as T- 1 Sid. 4. 

« mas ſhould have paid.” Thomas enters, and ſuiters a common re- Hob. 29. 65. 
covery, with 2 ſingle voucher, to the uſe of himſelf and his heirs ; Cro. Car. 58. 


nd afterwards deviſes it to the wife of Edward Pelli the plaintiff and, 85. 


der heirs; and dies without iſſue, living the ſaid William Brown, who . 22 + oo 
entered upon Edward Pelli, and took the diſtreſs. _ „ 
heh 6 Co. 16 
This caſe was twice argued at the bar, and afterwards at the bench; Cro. Eliz. 204, 
and the matter was divided into three points. | J Vers, 4” 
alk. 685. 


Fixsr, Whether Thomas had an eſtate in fee, or in fee-tail Fearne, 307. 


only ? TI 1.Com.Dig-25, 
/ f 8 f * . * * 5 3 Com. Dig. 
SECONDLY, Admitting he had a fee, whether this limitation of the i Reſin * 
Us imi | | dugl. 736. 
fee to William be good to limit a fee upon a fee? 5 


TaIRDLY, If Themas hath a fee, and William only a poſſibility to 3. Bac. Ab. 22. 
have a fee, Whether this recovery ſhall bar William, or that it be . 
fuch an eſtate as cannot be extirpated by recovery or otherwiſe? 797.634. 


As to THE FIRST, all the Juſtices refolved, that it is not an ef- 
tate-tail in Thomas, but an eſtate in fee; for it is deviſed to him and 
his heirs for ever; and alſo paying to Richard twenty pounds; both | 
which clauſes ſhew that he intended a fee to him. And the clauſe, 
« if he died without iſſue, is nat abſolute and indefinite, whenſoever 
he died without iſſue, but it is with a contingency, © if he died with- 
« cut iſſue, living William; for he might ſurvive MWilllam, or have 
ſſue alive at the time of his death, living William; in which caſes 
Villiam ſhould never have it, but is only to have it if Thomas died 
without iſſue, living William. Vide 19. Hen. 6. þ 74. 12. Ed. 
3 pl. 8. 71 GG. 4a. Berisford's Caſe. 10. C. 50. Lampe s 31d. 47 it is 
lu, And therefore it is not like to the caſes cited on the other part, 1 * 
5. Hen, 5. pl. 6. 37. Af. pl. 15. & 16. and Dyer, 330. Clac- approved. 
0% Caſe; for it is an expolition of his intent what iſſue ſhould have it, Via Ld. New 
viz, of his body; and whenfoever he died without iſſue, the land #2254": argue 
ſhould remain, &c. but here it is a conditional limitation to another, Dake — 
if ſuch a thing happen; and therefore they all relied upon the Book, falle, caſe. vi 
Der, 124. and Dyer, 354. which are all one with this caſe, 5 


SECONDLY, They all agreed, that this is a good limitation of & 4eviſe ia fee 
tins tobe fe ; to A. and if he 
lee to M, ilaum by way of that contingency, not by way of im- die thou it. 
mediate remainder; for they all agreed it cannot be by remainder : ſue in the life- 
i if one deviſech land to one aud his heirs, and if he die without time of C. then 
beit, that it ſhall remain to another, it is void and repugnant to os and his 

| s, is A good 

arcutcry deviſe, to take effect on tlie contingency of A. dying in the liſe- time of C. without ittye. 
1. Roll. Ab. 835. Bridg. 3. Dyer, 354. Co. Lit, 18. Vaugh. 269. | 


the 


I. Mod. 86. 


— 


of * Wis 
* 
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Pe:1s the eſtate; for one fee cannot be in remainder after another: for the 
ATE law doth not expect the determination of a fee by his dying withou 
x 9885 heirs, and therefore cannot appoint a remainder to begin upon deter 
cee. Plz 878. mination thereof, as 1g. Hen. 8. pl. B. and 29. Hen, 8. Dye, xx 
1. Lut. 798. hut by way of contingency, and by way of executory deviſe * 33 
amp du ad ther, to determine the one eſtate, and limit it to another, upon ana8 
888 37. to be performed, or in failure of performance thereof, &c. for the 
x, Salk. 226. one may be and hath always been allowed: as deviſe of his land to bis 
2. Peere Wms. executors to ſell, if his heir fail of payment of ſuch a ſum at ſuch a 
1 Caf. Ab. day, this is an executory deviſe. So the caſe cited in Borafton's 2 
__ 3 Ch. 20. of Wellock and Hammond, where a deviſe was to the eldef 
2 Cm. Dig 333 ſon and heirs, paying ſuch a ſum to the younger ſons, otherwiſe that 
3-Com.Dig.216. the land ſhould be to him and his heirs, is a goodexecutory deviſe,—. 
* —— m— And a precedent was ſhewn, Trinity Term, 35 Eliz. Roll 867. 
2 2 Fulmerſton v. Steward, where upon ſpecial verdict it was adjudged, 
5 Bac. Ab. 372. that whereas Sir Richard Fulnerfton deviſed to Sir Edward Cleere and 
1. Brown. Chan. Frances his wife, daughter and heir of the ſaid Sir Richard Fulner on, 
| wy} — 1 certain lands in Elden in the county of Norfolk, to them and the 5 
Doug! 495. of Sir Edward Cleere, upon condition that they ſhould aſſure lands in 
3.Ter.Rep.146. ſuch places to his executors and their heirs to perform his will; and 
Learn. C. R. if he failed, then he deviſed the ſaid lands in Ellen to his executor; 
Powdl en Dey. and their heirs; it was adjudged to be a good limitation, and no condi. 
251. tion; for if it ſhould be a condition, it ſhould be deſtroyed by 
(a) Cro. Eliz. the deſcent to the heir (a); but it is a limitation, and as an 
205 833.919. executory deviſe to his executors, who for non-performance of 
3 Co. 21. the ſaid acts entered and fold; and adjudged good. So here, &c. 
10. Co.4)- for it is a good executory deviſe upon this limitation. And Doos- 
- N us RIDGE faid, the opinion 29. Hen. 8. Dyer, 33. was, that ſuch 2 
Owen, 8 55. limitation in fee upon an eſtate in fee cannot be, and it had been of. 
1. Vent. 203. tentimes adjudged contrary thereto. | 


c_ wo wy an — . n * 


a rw 


2. Ark. 259. T. Vez. 420. 3. Burr. 1416. 


On a demiſe to TO THE THD PoiNT, Dopzxipor held, that this recovery 
A. and hisbeirs, ſhould bar William; for he had but a poſſibility to have a fee, and 
and if he die quadſi a contingent eſtate, which is deſtroyed by this recovery before 
3 it came in * for otherwiſe it would be a miſchievous kind of 
in the life and perpetuity which could not by any means be deſtroyed. And a. 
his heirs, if 4. though it was objected, that a recovery ſhall not bar but where : 
— —.— recovery in 5 —_— as paar by * 1 * ( 1 
5 . it- e gran im in remainder was 
— — — his — — the immediate eſtate, * 
the executory tingencies and dependencies — are 2 _ a mm 
deviſe to C.is ſhall bind e: e who cannot falſify it; and here | 
— 1 this poſſibility 4 — falſify it, red wx he ſhall be bound thereby, 
erobern, But all the other Juſtices were herein againſt him, that this reco- 


3 Roll. Abr. 394 very ſhall not bind; for he who ſuffered the recovery had a fee 


3. Lev. 156. and William Brown had but a poſſibility, if he ſurvived Thom; uf 
"ova 26. and Thomas dying without iſſue in his life, no recovery in " luck 
— 292 lue ſhall extend thereto, unleſs he had been party by way boy 
3. Bac. Ab. 636. youchee (and then it ſhould ; for by entering into the warrant ner 


Bac. Ab. 371. 4 E 
ew - +4 397. Pigot, 134. Cruiſe, 254. 3. Peere Wms. 373. 


() 1. Co. 62. a. 


- 
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-ave all his poſſibility; therefore they agreed to the caſe which Pers 
. at « bar red to be adjudged, 34. Eliz. where a mort- o 
& ſuffers a recovery, it ſhall not bind the mortgagor; but if he as. 
had been party by way of vaucher, it had been otherwiſe. And here 
8 not any eſtate depending upon the eſtate of Thomas Bray, but a 
ecllateral and mere poſũbility, which-ſhall not be touched by a re- 
covery. And if ſuch recovery ſhould be allowed, then if a man 
ould deviſe, that his heirs ſhould make ſuch a payment to his 
younger ſons, or to his executors, otherwiſe the land ſhould be to 
them; if the heir by recovery might avoid it, it would be very miſ- 
chizvous, and might fruſtrate all deviſes ; and there is no ſuch miſ- 
chief that it ſhould maintain perpetuities, for it is but ina particular 
caſe, and upon a mere contingency, which peradventure never may 
happen, and may be avoided by joining him in the recovery who hath 
ſuch a contingency : and on the other part, it would be far more, 
la greater miſchief, that all executory deviſes ſhould by ſuch means 
deflroped. 


y AS ov <= <_TF 


a” 0 TT or %* 


HoUGHTON, Jofice in his argument, put this caſe : if a man 
tire or deviſe lands to one and his heirs as long as J. S. hath iſſue of 
his body, he ſhall not by recovery bind him who made this gift, 
ritiout making him a party by way of vouchee for a recovery againſt * 
tant in fee- ſimple never ſhall bind a collateral intereſt, title, or poſ- 
ſhility, as a condition, or covenant, or the like: wherefore they all 
except DODERIDGE) held that this recovery was no bar. 


7 © - 3 © -” fog -  waEeorg 


— 


>? =, - 


Then DoDERI DOE took exception to the verdict, that the Tands on an iſſue 

were not found to be holden in ſoccage; for otherwiſe it might be in- whether land 

ended to be holden in night's ſervice (a); and fo it ſhall be intend- deviſed in fee be 

el; and then the deviſe is void for a third part 2 and ſo it was reſolved 1 freehold of = 

1. Eliz, Dyer, that it ought to be ſh2wn that the land was holden finding 4. to 

in ſoccage, otherwiſe the deviſe was not good for the entire. But be the heir of 

ALL THE JUSTICES held it not to be material (as this caſe is); for e ene 0 

tie iſſue is, whether it were the freehold of William Brown, who is 2 _ 
7 g that the 

found to be heir to the deviſor. Then although it were admitted, lands were in 

tut the lands were held by knights ſervice, yet he hath the entire ſoc-age 

(viz. two parts by the deviſe, and a third part by deſcent) : where- Dougl. 666. 

br the tenure is not material, as this caſe is; and it was adjudged 

forthe defendant. | 


(a) See 12, Car. 2 c. 24. by which tenure by #nights ſervice is changed into free 
Wd common ſeccage, : 4 


* 


* 


Davies again/t Warner. | Car 14. 


SSUMPSIT. Whereas the defendant's teſtator * indebted Where the con- 


to him in thirty-three pounds; that in conſideration the plain- ſideration of an 
bf would forbear to ſue the defendant until he had execution upon 2 
lach a judgment, tHe defendant promiſed to pay the ſaid thirty-three need not be 
Pounds upon requeſt, after he had obtained execution of ich a judg- ſhewn how the 
nent: and alledgeth in fatto, that he had obtained execution 5 the / accrued. 
uc)udgment ; et licet requifitus, &c. ſuch a day had not paid. 2 —4 948. 


Hob. 18. 88. 216. x. Brownl. 14. 1. Bulſt. 153. 3. Bulſt. 207. 
— ðͤ v ĩè - 
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* Davizs Upon non afſumpſit pleaded, and found for the plaintiff it w... 
go ledged in arreſt of judgment, that it doth not — r 3 
ER, b ndebted, nor that he had aſſets, otherwiſe there 1s no cauſe to bind 

im. | | | | 
Sed non allocatur; for if the action were founded upon the debt 


then he ought to ſhew how he was indebted : but it is grounded upon wt 
his own promiſe; and it ſhall be intended he was indebted; other. * 
wiſe he would not aſſume: wherefore it was adjudged for the 1 
plaintiff. | " 
Cas rg, | Abbot again Rookwood. 4 


Xa lod be Den upon an obligation of three hundred A PRs The de- 
conditioned to fendant demanded oyer of the condition, which was, that if be 
pay 121. a-year, paid to one Allen or his heirs annually twelve pounds at Midſunmr 
— — 2 an and Chriſimas, OR paid to him or his heirs at any of the ſaid Feaſt 
election ; but if one hundred and fifty pounds, then the obligation ſhould be void; 


he neglect to and it was thereupon demurred. 


he 121. | 
— — hs BRrIDGMAN, for the defendant; alledged, that the obligor and his 


of payment, it heirs hath election at any time to pay the twelve pounds, or the one 
is a forfeirure hundred and fifty pounds; and that there is not any breach as long as 


f th : p 
7 che penalty. he ſiveth; ſo the action was brought where there was not any 
Co. Lit. 145. 


Moor, 92. breach. | | po 
1 | 8 2 But ALL THz Cour held, that the obligation is forfeited; for and 
70%, 50g. true it is, as the #bligor hath election to pay the one or the other, f * 


Dougl. 15. he ought to continue the payment of the twelve pounds annually unti 
he pay the hundred and fifty pounds; and he may determine the pay- 
ment of the twelve pounds by the payment of the hundred and fiq 
pounds. And foraſt uch as he hath not alledged payment of the twelve 

pounds, or one hund ed and fifty pounds, the bond is forfeited — 
Wherefore it was adjudged for the plaintiff. 


Cay 16, Rickman again/t Coxe. * 

1 Trinity Term, 18. Fac. 1. Roll 903. bee, 

| | DT 1 

in treſpaſs, if - RESPASS, clauſum fregit at St. Hall, and for digging 1 ſat 
he c:mmon bar | 

be pleaded, the - ſoil. : 8 a - 

plaintiff may The defendant pleads, that the place WHERE is two acres of land = 


reply _ 3 called Blackacre, which is his freehold; and fo juſtifies. The plain- 
Fold or make 2 tiff ſaith, that the mo” called Blackacre is his freehold, ABS 


hold, or make a a 
new aſſignment HOC, that it is the freehold of the defendant. 


— 1147. The plaintiff demutred, becaufe it is but a common bar, ot; as it i = 
* 6 Bay . . ce the 

Dyer, 161. 1% commonly called, a blank bar, and it is only pleaded to enfo - _ 

marg plaintiff to aſſign his treſpaſs in a place certain, «che declaration bens ec 


— 200. general, and for this cauſe the bar not traverſable. Vide 14 Her. 
Lut. 399.1479. pl. 24. 28. Hen. 8. Dyer, 23. 


3 * And of that opinion were DoDERIÞGE and CHAMBERLAIN 9 kc. 
1 'Cerm Rep. HOUGHTON ? contra, that this is traverſable ; and the _ | 
5 aſſign a new and other place, or may traverſe this bar at his e 


per quod adjournatur. ide 21. Edw. 4. * I, Hun 
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Hunt againſt Clent. Ca 17, 


RROR of a judgment in Worcgſter. G The error aſſigned was, Courts holden 

That day was given to the parties until the court to be holden by een on 
15 December, which was Chriſtmas-day, and it was then adjourned Partleular days, 
until the firſt of January, which was New-year's-day, which days 2 * 
ne not dies juridici; and therefore the adjournment to thoſe days is be holden os 
aid; and is not aided by any ſtatute, becauſe the judgment was by thoſe days, al- 
vl Act. 8 , © though they 

But becauſe the entry is, that it was « ſecundum conſuetudinem vil- to be not dier 

* 4 1 dior 19191 ct ruridici. 2 

6 [e,” and although thoſe days are not 7 dies juridici, yet Hs * 


when a court is holden by cuſtom upon every Monday, which falls out ro lis. 6. 


t be Chriſtmas and New-year's-day, they may make an adjournment Cg 21. 
erery of the ſaid days unto a day more convenient, and it is not erro- 1 
neous; which is proved by the ſtatute of 27. Hen. 6. c. 5. con- 

ceming fairs, where, if it ſo fell out that the fair- day by cuſtom or 

charter fell out to be upon a Sunday (there being at every fair a court N 

of Piz-pnuders to be held) it was holden upon the Sunday: but now 

the atute prohibits it, and appoints it to be the next day before or 

fer, which ſhews that ſo was the law before. And at this day the 

ky for the county-court falls many times upon Chri/tmas-day, as it 

happened this year for the counties of York and JYarwntk; at which 

crunty- court, election for the parliament ought to have been made, 

2nd it could not be altered, Wherefore here it is not error, to hold 

* 5 the court upon thoſe days; and the judgment was af- 


C481 18. 


Dyer et Alii again Fincham. 
Eaſler Term, 18. Jac. 1. Noll 371. 


I putt for eight pounds coſts, adjudged to the then defendant, To debt for 

and now plaintiff, upon anon-ſuit (a). There the defendant coſts, a ples in 
pleaded that a capias ad ſatisfaciendum iſſued upon this judgment, wy femmes _ 
and he was taken in execution for the ſaid eight pounds; 71% 2 e. 
bu, Ge. 5 . | men fant that 

The plaintiff demurred : and it was firſt moved, that a capias ad " wo 8 

ſaifaciendum lies not for theſe coſts, and ſo there was not any legal them We 
duecution; and if it lies, yet he doth not plead that he is yet detained, pyer 81. 

be. and it ſhall then be intended that he eſcaped out of execution, Moor, 625. 

un ſo this action well lies. | 2. Com. Dig. 


But LL THE CouRrT reſolved, that the plea was good. For as Ctem 
Othe firſt, they held clearly, that a capias ad e ae lies for 456. * 
colts awarded to the 3 upon a non-ſuit; and it is the uſual 7- Term Rep. 
Fatice, as the clerks affirmed. Secondly, When he was taken in 13. 
#<ution, it ſhall not be intended that he eſcaped; and although he 

aped, he might be retaken in execution, and is put to his audita 
fra, Wherefore it was adjudged for the defendant, 


wy 23. Hen 8 © 15. 4. Jac. 1. c. 3. 8, Elia. e. 2. 13 Car. 2 c. 2. 4. Geo. 


Q qa Broad * 


ſhould happen 


7 
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would purchaſe 


— 


A promiſe by a SSUMPSIT. "Whereas the defendant was a mercer, and key | 
oy ho . a ſhop at Newport in the Ifle of Wigbt, and had his ſhop fur 


- 


> Broad againſt Jollyfe. 
| p Hilary Term, 17. Fac. 1. Roll 1265. 


ene, niſhed with divers old and ſullied wares, and the plaintiff had 2 ſhop 
place, in conſi- there furniſhed with new and freſh wares ; in conſideration the plain 
deration that tiff would buy of him all his ſaid wares in the ſaid ſhop, and would 
the plaintif pay for them ſuch prices as he paid for them when he firſt bough 
his old ſtock at them, that he aſſumed he would not then any longer keep a mercer'; 
prime coſt, will ſhop in Newport : and alledges in fact, that he bought of him all his 
ſupport an wares, and paid to him three hundred pounds for them, being the 
ſont ; _ u Price which he had paid for the ſaid wares when he bought then 
apromiſe whic n . ' 
goes to a total whereas in truth they were not then worth one hundred pounds; an 
reſtraintof trad- that the defendant contrary to his promiſe kept his ſaid ſhop, and fur- 
ing, is void. niſhed it with new and freſh wares, &c. to the plaintiff's damage fy 
S. C. Jones, 13. hundred pounds. After non aſſumpſit pleaded, and verdict for the 


Co. Lit. 223. * . 
. plaintiff to his damage of forty pounds, 


2. Leon. 210. 6 a x 284 | . . 
Cro. Eliz. 872, [t was moved in arreſt of judgment, that this aſſumpſit is againſt 


3. Lev. 243. law, to reſtrain any to uſe their lawful trade: and for that purpoſe 


= = ww = — > ww .. oe 


8 16. Was cited 2. Hen. 5. pl. 5. where an obligation that one ſhall not th 
2. Bu fl. rz6 Uſe the trade of adyer was held to be void. * 
8. C. 2. Roll. i : 7s 3 cu 
Rep 201. HoucGHToN, Juſtice, was of that opinion, for the reaſon abor- bY 
Allen, 67. mentioned: but ALL THE OTHER JUSTICES held, that it was be 
* good aſſumpſit, for it is voluntary; and upon a valuable conſideratio M 


Stra 739. 741. One _ reſtrain himſelf that he ſhall not uſe his trade in ſuch a parts 
Ld Ray. 1456. cular place; for he who gives that conſideration expects the bene! 
B. R. H. 53. of his cuſtomers; and it is uſual here in London for one to let his {hop 


2. Vernon, 233- and wares to his ſervant when he is out of his apprenticeſhip; asall for 
3 Bac, Abr. . © £2 
505. to covenant that he ſhall not uſe that trade in ſuch a ſhop, or in ſuch = 
1 Pecre Wms. a ſtreet: ſo for a valuable conſideration, and voluntarily, one ma ; 
* 192. agree that he will not uſe his trade; for volenti non fit injuria. And A 
A it is not like to the caſe in 2. Her. 5. before cited ; for there it isal 1. 
. . - > . 0 bein "5 
341. ledged, that he was compelled to enter into, ſuch a bond, it be A 


an offence for which HULL ſwore he would have committed hin f 
he been there; yet there the iſſue is taken, that he did not ul: the 
trade of a dyer in the ſaid vill; which proves, that the defendant durit 
not demur thereupon ; but the bond was allowed good. But here ; 
is upon a good conſideration, viz. that he ſhould pay three _ 
pounds for wares which were not worth one hundred and fig 


pounds, for which he made the ſaid promiſe, and is ſtrong enough d 

againſt himſelf. | | | K 6 

| 8 

Lit. sed. 366. MoNTAGUE, Chief Juſtice, cited the caſe in 13. Hen. 7. ap | Th 
IS 


- bir ig a ment be made upon condition that he ſhall not _—_ 
. * o .* . 2 g 6 
trade, Ca. condition, for it is againſt law: yet a covenant that 45 


— 


— 
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gen is good: wherefore it was adjudged for the plaintiff— And in Bzoav 
Uicharhnas Term, 19. Fac. 1. this judgment was affirmed in a writ * 
lenor before all the Juſtices and Barons of the exchequer; for they . 
held that one may voluntarily give over his trade, and is not compel- 
dae uſe it, eſpecially in one certain place; and therefore he may, 
n good conſideration, agree that he will not uſe it within ſuch a 
wil; a n the matter, it is but the ſelling of his cuſtom, and 
Laws nn gain it, And it was ſaid, that a preſcription to re- 
rin one from uſing a trade in ſuch a place is good, Eqfter Term, 
18, Fac. l. Bragg v. Tanner aſſumpſit for ten ſhillings he promiſed 
pay an hundred pounds, if he thenceforward kept any draper's ſhop 
ould n Newggte-market ; judged good, and the plaintiff recovered, | 


5 Johns againſt Bowen. | Cas 

his Trinity Term, 18. Fac. 1. Roll 1613. a | 

em, RROR of a judgment in an action on the caſe in afſump/it in the If open a ſcire 
an common pleas. After the record certified, the plaintiff in the facias ad gu- 

*. wrt of error alledges © diminution” for want of an original, which —— 84. 


ins certified and entered: and then the plaintiff aſſigned for error va- fendant in error 
fiance betwixt the declaration and the original (a) (as in truth there the defendant 
ws, for the original was vicious); which being aſſigned, and a ſcire come in and 
facas brought ad audzendum errores, the defendant in a writ of error, ee 
ſumiſing thereupon to the Court that there was another origi- gf was not 
ul, and that the plaintiff had procured an ill original to be cer- the original 
not tied, prayeda certiorari to certify, — THE CouRT doubted whether upon which he 
tutte allowable, But at length, becauſe the plaintiff might pro- ene, Fra _ 
cue the original, which is vicious, to be certified without the defen- , new brd erg 
We at's privity in the writ of error, and thereby cauſe the judgment to Ante, 131, 
dereverſcd, and in truth that is not the original whereupon the decla- Cro. Car. 9 1. 
mion is founded, and there is a good original, which being certified 22. 
would be in maintenance of the judgment, the Court granted to the Stiles, 35%, 

Oo ; 
&f.adantanother certiorari; for one perſon ſhall have Ke one certio- 
rart; but ſeveral perſons may have ſeveral writs to certify: where- . 
fore a new certiorari was awarded to certify; which being returned, it 
ws od, and well warranted the declaration, 


11 The plaintiff in error would then have aſſigned, that the declara- Where therearg 
ton and proceedings were upon the firſt writ, But THE CqurT original 
bead, tat this plea ſhall not be admitted, being contrary to the re- 1 200 rer 

- a : a is good, no 

cad; for when there is a good writ to warrant the declaration, it averment ſhall + 
ul never be admitted to ſay that it was upon another writ, but ſhall he admitted that 
be intended to be upon the good writ; and that the vicious was un- *Þ< 2 
% purſued by another, and not by the plaintiff, - Wherefore the eee e I 
Jvgment was affirmed, Ante, 359. 


Balm. 328, Cro. Car. 53. Latch. 259 
Nor, It was not moved in this caſe, that the writs being both — 
one date and of one return, it did not appear which of them 
Ws frſt obtained; for that ſeemed to be material, NoTE Also, 
ut the firſt writ was in conſideration that the plaintiff ſhould 


(a) See 5. Seo. . 0 13, Ante, 476. Poſt. 664. 
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Jeans lend to the defendant thirty-ſeyen pounds. He au, Londen in 

Bee chid et wardd, &c. promiſed to pay it; ac lictt he lent it 10. Fay 

1 Jac. 1. the derendant had not paid: ſo there was not any place 
mentioned where he lent it; which was vicious. 


Care 21. | Dartnal againſt Morgan. 


An aſſumpſit SSUMPSIT. Whereas the plaintiff lc&ſſet to the defendan 
lies _ ex- a warehouſe in the pariſh of St. — in the Eaſt; * 
ren ee to the defendant aſſumed to pay to him for every week that he occupied 
Pk for uſeang it eight ſhillings : and alledges in fact that he occupied it twenty 
occupation, ſeven weeks, for which, upon not paying on requeſt, the 20 tion wa 
Ante, 506. brought. The defendant pleads non aſſumpſit; and found for the 


Poſt. 668. plaintiff. 


2 Ts r ; 4 It was moved in arreſt of judgment, that this is a leaſe (at leaſt a 


Cro. Car. 343. Will) of the ſaid warehouſe ; and that the eight ſhillings weekly is in 
415. / nature of rent; and for rent reſerved upon a leaſe (which ſounds in 


3. Roll. Ad. 7: the realty) an aſſimmpſit lies not. 


1. Brownl. 14. THE WHOLE COURT agreed thereto, that for rent reſerved upon 
3. Lev. 150. a leaſe an aſſumpſit lies not (a), nor for debt upon ſpecialty, or upon 
_—_ record: but here, foraſmuch as this is not a leaſe, but a promiſe, that 
ory 2's . as long as he permitted him to occupy the warehouſe he would pay it, 
1. Sid. 279. it is not any rent, but merely a promiſe in conſideration of the oc- 
. Ter. Rep. 378. cupying, &c. ; wherefore this action well lay. And it was adjudged 
_— for the plaintiff. . 
(a) But now by 11. Geo. 2. c. 19. ſ. rent may be recovered in an action on 
14. where the demiſe is not by deed, the the caſe. 


Cast 22, The King againſt John Hopper, and Others. 


In treſpaſs, the IN a ſcire facias in chancery, upon a recognizance againſt John 
Gevendant pleads Ke de principal, = 85 bound : forty pounds, and 
1 Timothy Hopper and Thomas Lane, who were bound each of them 
in right of in forty pounds for his good behaviour; for that the faid Jobn 
way. The Hopper, with divers other riotous perſons, 4th May, 17. Fac. 1. 
plaintiff replies riotouſly at eleven o'clock in the night illicitè entered into the cloſe 
10 ee — of one John Fornels in Leverington, and cut up a quickſet hedge of 
it was held to the ſaid cloſe. 
* bog — he The defendant pleads as to all the offences, except the entering 
erer the into the cloſe and cutting down of the quick-ſet hedge, not guitj 
reſcription,and and as to the entry into the cloſe, and cutting down the hedge, he 
ve added juſtifies ; for that the ſaid cloſe in Leverington called Lea-cloſe is, and 
„ e time whereof, &c. was an highway leading from Shelly in the faid 
Roll Ab. 4, County, over the ſaid cloſe to Newport; an becauſe the ſaid way vas 
8 ſtopped. up with the ſaid quick-ſet hedge, he cut it up, as it Ws 


id. 347. 
Hard, boy lawful for him to uſe the ſaid way. | 


Sed vide r. Vent. The replication was, That the foreſaid John Hopper de injurid fud 
Salk. 583, Pfoprid et ex malitid ſud pracogitath, with the other riotous perſons, 
Lut. 1460. cut down the faid quick-ſet- hedge, prout it is before alledged; 4 
4. Bac. Ab. 57. hoc petit quod inguiratur, Qc.; et defendens ſimiliter. 1 


g 6 = 21 


— 
— 


; 


Michaelmas Term, 18, Jac, I, In B. R. 6 5 : $99 


The verdict was found againſt the defendant: and it was now Tur KI 
noved in arreſt of judgment, that there is not any iſſue here joined; IF - 4 
br d injurid ſud proprid, where one juſtifies for a way, or ſuch par- Oruxas. 
weular cauſe, is no iſſue : but he cout particularly to traverſe the 

cription alledged, as it is reſolved in Crogat's Caſe (a). Allo, if 
* ſhould be a good plea to ſay de injurid ſud propria, yet he ought to 
fy abſque tals cauſa ; for the whole caſe is in iſſue. —T HE WHOLE 
(oba r was of that opinion. | | 


&conDLY, Admitting it to be a good iſſue, yet there is a miſ- Onan _ on 
tial; for the venire facias is only of Leverington, where the cloſe is, | 3 
whereas it ought to have been alſo from Shelley AND Newport, from to B. the venire 
which places and to which places the way is ſuppoſed to lead. — THE ſhall be from 


at opinion. both places, 
waolE COURT was of that op eto 


Hob 189. 305. Cro. Eliz. 426. 2. Ter. Rep. 238. 


Bur then it was moved, that here was an iſſue of not guilty, An iſſue to be 

which is for the riotous entry and riotous aſſembly, which is a breach amendable 

of tne good behaviour; wherefore the iſſue is well joined, and tried within the 32. 

fir that —But THE Cour held, that the trial of the iſſue of not aug 15 3 

gulty is but matter of form; and the ſubſtance is upon the ſpecial the ſpecial mas 

matter found : and if it had been found for the defendant, it ſhould er, and not up- 
not have been enquired of; and the trial had been ill for all. Where- n the vi et a- 
fre it was adjudged for the defendant, that he ſhould be diſ- Ante, 252. 304. 
charged. | X TE 1. Saund. 81. 


(a) 8. Co. 66. \ 


Greeve againſt Dewel. Cave 23. 


1 8. Upon ſpecial verdict the caſe was, William Greeve A deviſe *to Al. 
was ſeiſed of this land in fee, having two ſons, Richard and * for life, and 


Milian, and deviſed it © to William his ſon for his life, and after ,, ter to B. 
(except A. 


* to Thomas, ſon of the ſaid William his ſon (except the ſaid Zilliam « ,,zo| other 
is ſon purchaſed other lands of as good value for the ſaid Thomas, lands of as 
* and then the faid William to have the ſaid lands ſo deviſed to ſell at © good value for 


* | : « B.and then 
lis pleaſure), and Thomas to pay to his two ſiſters ten pounds , h fd . 


piece.“ William did not purchaſe any land, and died. Thomas « have the land 


enters, and pays the ten pounds apiece to his ſiſters, 5 ee to 
. N l « {% t 

The queſtion was, What eſtate Thomas had, whether a fee or for « — and 

le only? (for Thomas was dead, and the defendant claimed under © B. to pay to 


li heir; and the plaintiff was heir to Milliam the deviſor.) 4 — — 2 | 


Alx THE JusTICEs reſolved that Thomas had a fee; for fo his © a-picce;” if A. 
intent through the whole will appears to be: for when it is limited ——_——_— 
to William for his life, which is an expreſs eſtate, and there is no an «Quee in fee, 
eltate limited to 7. homas, but it is appointed that he ſhall pay to his Ante, 527. 
two ſiſters ten pounds apiece; if the exception had not been 1. Roll, Ab. 833. 
onitted (which is but a parentheſis), it had bzen apparent that he Hob. 6s. 

d have a fee b his ': Ee ? 1. And. 35. 
l ee by his intent, and by the law; for theſe words, 4 Saund. 388. 
| dhe to pay, &c.” is all one as if it had bzen ſaid, “ paying Cro. Eliz 745. 

alum ;” and that is in conſideration of the land deviſed, 3 Com. Dig. 25. 

and Cowp. 841. 


2 


* 


(a) Tide for this nexed thereto (a). The exception makes it the ſtrony 
point Boraſton's limited, & if Milliam purchaſe other land of as good 


Caſe, 3. Co. 21. 
a. and Collier's 
Caſe, 6. Co. 16. 


them. 


Cas 24. 


Words action- 
able. 
Poſt. 60 1. 


Cro Eliz. 279. 
Cro. Car. 52. 
4 Bac Ab. 507. 


50g, Slo. 
8 


adjudged for the plaintiff. 
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and not in reſpect of the land purchaſed by him; 5 it cannot he an. 


fers for it is 
illi | value for Thz. 
« mas” (which is intended of an eſtate in fee), & that then Millan 


« ſhall have that land deviſed to ſell at his pleaſure ;” which is, that 
William ſhould have the fee back from Thomas : and the exception 
not being performed, it thereby appears that Tomas ſhould have 2 
fee. Wherefore rule was given to enter judgment accordingly for 


the defendant. 


But afterwards, by the importunity of the plaintiff, being a poor 
man, and quaſi diſtracted, they would adviſe thereof until the nat 
Term, that in the interim taere might be a compoſition betwixt 


ATHOE, Serjeant (who was for the defendant), ſaid to the Court, 
that this queſtion was in the common pleas, in Greeve v. Arm/t:d up- 
on this will. And it was there adjudged to be an eſtate in fee in 7% 
mas, and not for life only, as the plaintiff would pretend. 


Stamp and his Wife againſt White and his Wife, 


. CTION FOR WORDS) for that the defendant's wife ſpake 

of the plaintiff's wife theſe words: « "I'hou art a' thievih 

« rogue, and a thieviſh quean, for thou haſt ſtolen my faggots,” 
(Id x EN Do hve faggots of the ſaid J/hite and his wife). The de- 


fendants pleaded not guilty; and a verdict was found for the 
plaintiff” | 


Br1scog moved in arreſt of judgment, that theſe words are not 
actionable ; for the firſt words, © thieviſh rogue, &c.“ are too ge- 
neral, and adjectively ſpoken, and do not charge her to be a thief : as 
for the other words, © thou haſt ſtolen my faggots,” it is impoſlible; 
for a feme covert hath not any goods which can be ſtolen. 


Sed non allocatur; for they are words very ſcandalous, and are to 
be underſtood according to common intendment, that ſhe charged her 
with the ſtealing of her huſband's faggots : and charged her with fe- 
lony ; and whoſe the goods were is, not material. W heretore it was 


Martin and his Wife agairn/? Stradling. 


CTION FOR THESE WORDS of the plaintiffs wi: 


« Thou art a witch, and haſt bewitched my wife's milk,” 
After verdict for the plaintiff, it was moved in arreſt of judgm 
that to ſay * Thou art a witch,” generally, without more, is fe, 
actionable: then to ſay, „Thou haft bewitched my wife's mil, 
is inſenſible; for a wife cannot have milk of kine, * * — 


1 


— — enim > ec. 


a > ee» xt 3. © on £Y 
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huſband's : and it may be intended that it was the mille in her breaſts ; Mani g 
2nd being doubtful it is not actionable: wherefore the Court would . i 


STRADLING. 
adviſe. - ; | | 
Eyres | agaixſt Sedgewicke, W Case 26, 
Trinity Term, 18. Fac. 1. Ra!! 981. Wiliſbire. | 
CTION UPON THE CASE. Whereas Anne Petty, in An action ow 


i; | | CAL the caſe will not 
Michaelmas Term, 16. Fac. 1. procured a ſupplicavit of the] | 
go" Gehaviour againſt William Parry, directed to the ſheriff of Miits, lie, fer that the | 


. ; TY defendant made 
aud obtained a warrant for the arreſting of the ſaid William Parry to a falſe affidavit 


5nd ſureti-s, directed to the defendant and others, as ſpecial bailiffs, in chancery that 
who arreſted the faid William Parry, and afterwards negligently ſuf- — — : 
fred him to eſcape 3 that the defendant afcerwards made a falſe afh- ,, ,.., "bs 
&it in the chancery concerning the execution of this warrant (and which falſe oath 
hs what verbatim) ; and the ſubſtance whereof was, That he by the plaintiff was 
Urtue of the ſaid warrant arreſted the ſaid J/illiam Parry, and that impriſoned, and 


: N . at to great 
the laiatiff and others violently reſcued the priſoner, ſo as he eſcap- — * LE | 


el; and that the ſaid plaintiff held him till the priſoner eſcaped ; wb: ' > 


1era he did not reſcue him, nor hold the defendant till the priſoner Owen, 258. 
; = wes | Hutton, 11. 
eſzaped : by reaſon of which falſe, oath he was impriſoned by the lord * 
<:1cellor, and enforced to be at great expence for his deliverance; Hard. 221. 
u which cauſe he brought this action. The defendant pleaded not 1. Lean 1097. 
puilty ; and found againſt him. ws | _ vide 1. Sid. 
| : My 81 
lt was now moved in arreſt of judgment, that this action lies not; 1 Lev. 119, 


fir when any one takes an oath in a court, the Court always pre- *. 
ſunes it to be true until his oath be diſproved, and he be convicted of 
prjury by indictment or cenſure in the ſtar- chamber, or otherwiſe, 
nd not in an action upon the caſe; for it would be miſchievous if the 
truth or falſehood of an oath ſhould be tried by action upon the caſe. 
And as to that point was cited 21. K pl. -. that action upon the 
cale lies not againſt an indictor, for that he did it upon his oath: and 
te caſe of Damport v. Sympſon in the common pleas (a), where it 
was reſolved, that where an action upon the caſe was brought againſt 
e defendant, ſuppoſing that he gave falſe teſtimony concerning the 
value of a jewel, judgment was that the action lay not; for then 
ercty one ſhould be drawn in queſtion by actions upon the caſe, 
wich would be inconvenient. | | 5 


:loxTAGUE, Chief Fuftice, DopkRIpaE, and CHAMBERLAIN, 
C:livered their opinions ſeriatim that this action lay not; for, for miſ- 
Ga anor in courts, every Court (where tie abuſe is committed) 

« taye the examination thereof, and if they find miſdemeanor, 
may punil it; but to puniſh ic by an action upon the caſe, upon pre- 
| fence of a falſe oath, ſhall not be ſuffered. — 


DoveriDGE ſaid, if it ſhould be examined in an action upon 
the caſe, then peradyenture one witneſs would ſwear againſt- that 
wich the other had depoſed upon his oath, and fo there ſhould be 
dam againſt oath ; and the law cannot know which of them is true, 


a) Cro. Eliz. 520. | 
but 
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Evzes but ſhall preſume the one to be as well true as the other: wheref, 
i the law will not ſuffer ſuch an inconvenience, but it Ought to be 5 
Strooswie kk. iſhed by conviction upon indictment or ſuit in the ſtar-chamder,— 
And he {aid, that he knew in the caſe of Skelbam v. Harriſom in thi 
(a) Reported court (a), where an action was brought againſt one for putting in ill 
Orv. ths. 714. and falſe bail, to diſcharge his ball in London, the better Opinion was, 
ey . 3 that the action was not maintainable; but by his means the action 
ment was enter Was compounded, and no judgment given: fo they held here, that 
* plain · this being an offence in a judicial court, an action on the caſe lies 
not. 


HouGHToN, Fuftice, held the contrary : for being averred to be 
falſe, the action is well maintainable, for he is damnified by that falſe 
oath ; and there is not any reaſon he ſhould be without remedy : allo, 
this affidavit is a voluntary act by him ; wherefore if it be falls, it is 
reaſon he ſhould have his remedy againſt him; for an action upoi the 

„ſtatute of 5. Eliz. c. . for perjury lies not upon ſuch afalſe oath.— 
But if he had come in by proceſs of law as a witneſs, it had been 
otherwiſe ; for if it were falſe, he were puniſhable by the ſaid ſtatute, 

or by indictment; but not here: wherefore he conceived it reaſona- 
ble that the action ſhould lie. —But, notwithſtanding his opinion, it 
was adjudged for the defendant. | 


Cazr 27. Bard againſt Bard. 
Trinity Term, 18. Fac. 1. Roll 


A general inde- SSUMPSIT. Whereas they infimul computaverunt concerning 
| bitatus is fuff- the arrearages of ſuch rent (a) iſſuing out of the defendant's 
ent on an im land, and about payment of a legacy of fifty pounds due to the plain- 
Feel computas tiff by his father's deviſe, and it was found that three hundred pounds 


— age were due to him; that the defendant, in conſideration thereof, pro- 


whet cauſe the miſed ta Pay it at ſuch a day. The defendant pleaded nan aſſumpſit; 


Kun, og due and it was found againſt him. 
Poſt 63. | 
x Rell Ab. . It was moved in arreſt of judgment, that it doth not appear here 


Ray. 21. that the defendant was executor, or was chargeable with the payment 
2. Keb. 813, of this legacy, nor that he had aſſets to pay it, nor how he was 
Hed. 88. chargeable to the payment of this rent; therefore there is not any con- 


"5 ont ſideration for this promiſe, and ſo no cauſe of action. 


3. Co. Dig 152. IS 

1. Bac. Abr. 164. Fed non allocatur : for it ſhall be intended he was chargeable, 
5 otherwiſe he would not have made any ſuch promiſe ; and they ac- 
1. Ter. Rep. 41. compting together, and he promiſing to pay, was a ſufficient cauſe 
2. Ter. Rep. 479. of his action. Wherefore it was adjudged for the plaintiff. 


| 463. 9 (a) See 11. Geo. 2. c. 19. ſ. 14. 
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i Hills 2gainf Cooper. 0 23. 
an obligation for thirty-three pounds. The defen- A bond for 2. 

* 3 ON of the bond, which ms entered ry el b | 
« NOVERIN T, &c. teneri in terengentate liberis: and there- | 

__ n becauſe both words are inſenſible, and 2 147- ns 

3 be taken for thirty-three pounds; for, “ terengentate is not Poſt. 607, _ 

tirty-three, nor ( liberis“ pounds. — Wherefore it was held by 10. Co. 133. a. 

74s wol E COURT to be a void bond; and cited Partroſe's Caſe, 4. Com. Dig. 

where it was adjudged, that where a bond was in viginti literis in- 2 

dead of © Libris,” it was a void bond: and ſo here. Wherefore it 

was adjudged for the defendant. | Wy £28 


Bayley againſt Purley. . Cas: 29. 
Trinity Term, 18. Fac. 1. Roll 1275. 


SSUMPSIT.. Whereas the defendant being indebted to him An afumgf to 
in two hundred pounds for a legacy given to his wife, promiſ- 1 ge 
ed, ifhe would forbear the payment, that he would pay him for it — 3 
according to the rate of ten pounds 2 cent.; and alledgeth in fact, ſideration of 
that he forbore him from the 26th of Auguſt, 0 Fac. 1. which was forbearance, 
the day of the promiſe, until the time of the bill exhibited, viz. 26th Tut . 
January, 17. Fac. 1. and that he had not paid the two hundred ace; nag 
pounds, nor nine pounds four ſhillings for the forbearance for the ſaid previous to the 
time, licet reguiſitus 12th February, 17. Fac. 1. After verdict, upon action; and that 
wn aſumpſit pleaded, and found for the plaintiff, it was now moved in the ſum de- 


. manded i 
zrelt of judgment, that the declaration was not good. _ 3 


FixsT, Becauſe it is in conſideration that he ſhould forbear ; and =_ of five fer 
he doth not ſhew any time. . Ante, 379. So. 


SECONDLY, Becauſe it is alledged that nine pounds four ſhillings Cowp. 671. 
1s due for the ſaid time from Augu/? to Fanuary, and doth not ſay ſecun- 

tun ratam of ten per hundred; and in truth, upon computation, this 

1s more than is due. | 


: TaRDLY, For that the requeſt is alledged to be after the action 
rought, 3 3 
Upon the firſt motion they held the declaration to be ill, eſpecially 


for the ſecond cauſe; and appointed that judgment ſhould be ſtayed 
until it were moved on the other part. | | 


John Stowe's Caſe. {© Carr 30. | 


OHN STOWE was indicted upon the ſtatute of 31. Eliz. c. 7. By 31. Elis. e 5. 
becauſe he had erected a cottage within five years laſt paſt, and information on 
had not allotted four acres of land according to the ſaid ſtatute de terris penal ſtatutes 


enſurandis (a), and had continued it ever ſince. 13 — 26 rm 


the offence committed. Polt, 611, Dougl. 235. note (15). 


(a) 33. Edw. 1. c. | 
| | Trs 
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Jonx Srowr's TRE FIRST EXCEPTION was, That this indi | 
Carr. erecting a cottage within tive years paſt, 3 a = va 
| ought to be puniſhed within two years by indictment or © urn 
by the expreſs words of the ſtatute of 31. Elix. c. 5, otherwiſe 5 
not puniſhable, and therefore not good. | ” 


An indictment THE SECOND EXCEPTION was, Becauſe he doth not ſay that he 


on a penal ſta- ** : bs - | 
2 per & voluntarily continued it ; which are the expreſs words of the ſta- 
ſue the words of tute. f 


it. 2. Inſt. 737. | | 
The 33. Edu. 1. TE THIRD EXCEPTION, For that it is expreſſed to be by the 
c. 6. is an ori- ſtatute de terris menſurandis; whereas there is not any ſuch fatute, but 


nance, and not a it is an ordinance only. : 
Parute, Sed wide 8 L 
1. Salk. 195. For theſe cauſes the indictment was held to be ill; and the defen. 


. dant was diſcharged. 


Cr 31. Evans againſt Warren. 


Lr. Whether it SSUMP SIT. Whereas Robert Warren, teſtator to the defen- 
— emma * dant, was indebted to him in twenty-ſix pounds; the defen- 
2 2 — ad- dant, being his adminiſtrator, in conſideratiane inde, and that the 
miniſtrator, , plaintiff would forbear to ſye him until he had execution upon ſuch a 
upon his own judgment, promiſed to pay within a month after execution obtained: 
promiſe, to H. and alledged in facis that he forebore, and that the other obtained ex. 


ledge that h t 
has eff cecution, and had not paid. 


Coup. 289. 92. After verdict, upon non aſſumpſit pleaded, it was moved in arreſt cf 
judgment, that this was not any conſideration to ſue him being admi- 
niſtrator, unleſs it had been alledged that he had affets, which was 
not done, | | 


Tux Cour doubted thereof; pro quo adjourhatur (a). | 
(a) See the caſe of Both v. Crampton, Paſt, 613. and Davies v. Warner, 594. 


Cast 32. a Lutwich againſt Mitton. 
; 1 | In the Court of Wards. 


4. being ſciſed T was reſolved by the two Chief Juitices, MoNTAGUE and 
1 HoBaRrT, and by TANFIELD, Chief Baron, that upon a deed 
bargain and fale of bargain and ſale for years of lands whereof he himſelf is in pol- 
to f. for years, ſeſſion, and the bargainee never entered; if afterwards the bat- 
and covenants gainors make a grant of the reverſion (reciting this leaſe) expectant 
to levy a ſine of S . k 3 | ſion; 
the reverſion to UPON it to divers uſes, that it is a good conveyance of the reverl10n; 
certain uſes; but and the eſtate was executed and veſted in the leſſee for years by the 
before the en- ſtatute ; and was divided from the reverſian, and not like to a leaſe 
3 *for years at the common law; for in that caſe there is not any 2ppi 
reverſion in fee rent leſſee until he enters: but here, by operation of the ſtatute, it 
to C. and (recit- abſolutely and actually veſts the eſtate in him, as the uſe, but not !0 
ing the leaſe for have treſpaſs without entry and actual poſſeſſion ; wherefore the) 


your 8 would not permit this point to be further argued. 


firſt bargain and ſale the vendees had au eſtate for years divided from the reverſion before entry, veltes 
and executed by the ſtatute of uſes, 27. Hen. 8. c. 10.; and the reverſion being left in OY ' 
the grant and confirmation of it to C. is good. S. C. Jones, 7, Cro. Car. 110. 400. 5. 40, 1th 
1. Mod. 262. 2. Mod. 249. Carter, 66, 

2255 Dawne) 
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Dawney againſt Dee and Others. _ Cs 33. 


Trinity Term, 18. Jac. 1. Roll Sufſex. * 
CTION ON THE CASE. Whereas the plaintiff, on 5. Fu, Tos declaration 
5 


16. Fac. 1. was ſeiſed in fee of a capital meſſuage, called © I —_— 
place, and one hundred acres of land and meadow in Petworth, tyrbing the 
occupied with. the ſaid meſſuage, of the annual value of one hundred plaintiff in the 
pounds, in which meſſuage he and all thoſe whoſe eſtate, &c. and — — we ay 
their farmers and tenants thereof, from time whereof memory, Kc. ſcription 22 


mye uſed to keep hoſpitality ; and that whereas within the pariſh- in a certain part 


church of Petworth on the ſaid 5 Fuly, 16. Fac. 1. and from time called the par- 


1 ittl > ſon's chancel 
whereof, &c. there was, OI is, a little chapel on the north part , 5 , 


of the chancel, called the Parſon's Chancel, parcel of the church; and bureb, ahd thit 


whereas the faid 5 Fuly, 16. Fac. 1. and from time whereof, &c. the defendants 


were ſeats placed in the ſaid chancel ; and whereas the plaintiff, and — him 
1 rom enterin 
ill thoſe whoſe eſtates, &c. from time whereof, &c. have uſed to re- rage 2 78 


pur and ſuſtain the ſaid chancel, and the ſeats therein, as often as need ge and ſit- 
required ; b reaſon whereof he and all whoſe eſtate, &c. he hath in ting io the ſeats 
the aid houſe, have uſed for him and his family to fit in the ſeats of the there; A rr 


ſaid chancel, and to bury the perſons dying within the ſaid houſe in 2 Ne 


the ſaid chancel; and that none othef, during all the ſaid time, with- the honour, and 


out their licence, uſed to ſit there, or to be buried there ; that the that the chan- 
defendants, præmiſſorum non ignari, malitiost impediverunt him to en- _ parcel 
ter and fit in the ſeats in the ſaid chancel, to hear diving ſervice, from r ut 

g and therefore 
5 Jah, 16. Fac. 1. until the firſt of May, 18. Fac. 1. whereby they ſat in che 
he could not enter into the ſaid chancel, and fit within the ſeats ſeats of the ſaid 


g chancel, is had 
thereof, to his damage of forty pounds. e eee 


The defendant pleads, that the Earl of Northumberland, on the anſwer the de- 
forefaid 5 Fuly, 16. Fac. I. et ſemper poſtea, was ſeiſed in fee of the claration, 
honour of Petworth in the county of S. and that the ſaid chancel is Aute, 366. 
parcel of the ſaid honour ; and that the defendants, on the ſaid 5 July, - dg: +. 

16. Fac. 1. being ſervants to the ſaid earl, and reſident in the ſaid N, 1 he 
honour, divers times afterwards until 1 May, 18. Fac. 1. when di- Godb. 199. 
vine ſervice was celebrated in the ſaid church, fat in the ſeats of the 2. Roll. 288. . 
lad chancel, by command of the ſaid earl, to hear divine ſervice Co- Lit. 18. 


there ; que ſunt eadem impedimenta whereof the plaintiff complaineth. greg ; 


pon this the plaintiff demurred : FixsT, Becauſe they plead that T a RS 
tis parce] of the honour, which cannot be; for being alledged that it 428. 43 7 
1s parcel of the church, it cannot be parcel of the honour ; ſo the ſu 


ſtance of the declaration is not anſwered, 


SECONDLY, Becauſe it is ſuppoſed by the declaration, that they 
diſturbed him totally to enter into the chancel, and to fit there; 
which is not anſwered by this plea, 


But then exception was taken to the declaration, Becauſe he In an a&ion for 


preſcribes to have that liberty appertaining to his houſe, and doth — mY 


neceſſary to alledge, that the meſſuage to which the right is appurtenant is an ancient meſſuage. Hoh, 
4 1. Sid. 88. 203. 1. Lev. 71. 2. Lev. 193. 3. Lev. 73. 2. Bulſtr. 150. 12 Co. 105. 1. Will, 
326. 2. Will, 28. 1. Burn's E. L. 316. 1. Term Rep. 431. 


not 
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In an action for SECONDLY, It was objected, that this allegation of the difturbane: 
diſturbance, the yas ill, without alledging a ſpecial diſturbance how he was diſturbed 


manner of 
diſturbance 
need not be 


diſturbance: ſo it is uſual to alledge it in an action for diſturbing one 


tion was framed in the New Book 75 Entries, fol. 8. the caſ 
| t 


plaintiff. e 
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not ſhew that it is an ancient houſe; otherwiſe he cannot preſcribe 
thereunto, as in the caſe 6. Eliz. Dyer, 1 r. of A- bremer Pari.— 
Sed non allacatur; for THE CouRT ſaid, there was a difference 
when one preſcribes to have an office, and the profits thereto, he 
ought to ſhew it to be an ancient office; and for a cuſtom in a vill, he 
ought to ſhew that it is antiqua villa; but when it is ſuppoſed that he 
is ſeiſed in fee of a capital meſſuage, and time, &c. had to that apper- 

taining, &c. it is therein included that it is an ancient meſſuage, and 
might have ſuch a privilege. 


particularly.—Sed non allocatur; for it ſufficeth to alledge a general 


to uſe a fair or market, or to hold court, and take the profits, An; 
an expreſs precedent was. cited in this caſe, whereupon this mo 
e of Sir 


Fobn Harvey, where he preſcribed to have to his manor of Raven 
croft a burying-place and feats within the church of Hardinſlon, and 
for diſturbance of his burying there he brought his action; and ad- 
judged for the plaintiff there, Wherefore it was adjudged for the 
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18. Jac. 1. In the Common Pleas, 
dir Henry Hobart, Kut. Chief Juſtice. 

dir Peter Warburton, Kit. 3 
dir Humphrey Winch, Nit. Juſtices. 
dir Richard Hutton, Kut. 5 | 


dir Thomas Coventry. Kut. Attorney General. : 
Robert Heath, Eſq. Solicitor General. 


—ů —ð᷑..——ñꝝ— . — —¼ 


Memorandum. | | Cane 1. 5 


N this vacation betwixt Michaelmas and Hilary Term, Six HENRY . made 
MonTAGUE, Chief Fuffice of the king's bench, was made lord Lind reaſuret; 
reafurer of England, and ſworn in the exchequer by a ſpecial com- ax — C 
niſin directed to the Lord Chancellor and Barons, becauſe it was c,,.,,,, and 

1 vacation time; notwithſtanding which he exerciſed his office of Heath made At- 
Chief Juſtice, as.in taking of ſtatutes, filing bail, &c. during all the 2 _ So- 
neation, becauſe he had not any writ of diſcharge from his place of citor General, 
Caief Juſtice, &c. and Six HENRY YELVERTON, the King's At- 

torney, was removed, and SIR THOMAS COVENTRY, of the Inner ä 
7mplz, the King's Solicitor, made Attorney; RogkRT HEATH, of 
tie Inner Temple, Recorder of London, made the King's Solieitor; 
and Sy of Gray's Inn, made Recorder 


of London, 
Hulbert againſt Long. 8 
Michaelmas Term, 14 Tac. 1. Roll 243. | 5 


EBT upon a bill obligatory, demanding thirty-two pounds four a bond for | 
ſhillings and ſeven-pence. The defendant demanded oyer of the“ threty pox te © | 
bill, and it was © threty-two ponds four ſhillings and ſeven: pence;“ inſtead of 
ſo © threty” for © thirty,” and © ponds” for * pounds.” —And for ;, EE 9 
this cauſe it was demurred: and adjudged for the plaintiff. Jide g. ante, 14.3 55. 
| Hen, b. pl. 7. 9. Hen. 7. pl. 16. 10. C. 133. Ofburn's Caſe. 603. 

; | \ 4.Com. Dig. 279 


Gerrard againſt Wright. * Care 3. 
Hilary Term, 15. Jac. 1. Roll 1510. 


. e in the common pleas. The caſe was, That the The lands 

prior and convent of Hatfield Broad-Oak in the county of Eſſex, which were ap- 
vs ſeiſed in fee of the rectory appropriate of Hatfield Broad-Qat, E the 
nd of a farm called Downhall in the ſaid pariſh, time whereof, lelſer abbics - 


under the value 


de. and the ſaid priory being diſſolved by the ſtatute of 27. Hen. 8. of 2001 a year, 
c. 28, (being one of the ſmall monaſteries), in the twenty-ninth given to kin 


her of the ſaid king, granted all the priory of Hatfield, and their r th 


poſſeſions, to the prioreſs and nuns of Barting. The 3oth Hen. 8. „8 and dif- 

folred by 31. Hen, 8. c. 13. are not exempted from the payment of tithes, although between the gift 
and the diſſolution they were granted to one of the greater abbies, the lands of which are diſcharged 
tithes as freely as they were at the time of their diſſolution.— Ante, 57. Jones, 2. 185. 370. Hoh. 
Rs Car, 425. 2. Co. 46. Moor, 9713. 420. ; 3. Com” Dig. 84: 4+ Com. Dig.25 3. S. Bac, 
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Grxxaxd the prioreſs and nuns of Barking, by deed. enrolled, i 
2 poſſeſſion to king Henry the A Afterwards "<p wang ＋ 
we Hen. 8. c. 13. was made. The rectory of H. 3 

| ns 4 . * Tatfield was granted to 
Trinity College in Cambriage, who let it to the defendant ; and the faid 

farm of e was afterwards granted to one who let it to the plain 

tiff. The defendant ſued the plaintiff in the court- chriſtian for tithes 

of theſaid farm; and he brought thereupon a prohibition containing 

all this matter; and it was thereupon demurred.— After argument at 

the bar and bench, judgment was given for the defendant, that con. 

ſultation ſhould be awarded; for HuTtTox, Wincy, and Hogaxr, 

reſolved for the defendant. e d 


Fixsr, They held, chat appropriations to ſuch abbies were given 
to the king by the ſtatute of 27. Hen. 8. c. 28. for all tithes, churches, 
& c. to them belonging, and what concerns any way their profits are 
given. SECONDLY, Becaufe very much of the poſſeſſions of ſuch in- 
ferior priories conſiſted in rectories appropriated, and the intent u 
to give them to the king. THIRDLY, Proxies and ſynodals were te- 
ſerved to the biſhop; for they properly belonged to the biſhop out of 
the appropriations. FoURTHLyY, Becauſe there is a ſaving of al 
rights and intereſts of all perſons, other than the founders, donors, 
and patrons; and if the appropriation itſelf ſhall be diſſolved by the 

diſſolution of the body hereto it-was annexed, it never was the intent 
that the advyowion ſhould return to the patron ; wherefore this ſhews 
the intent of. the ſtatute, that it ſhould be given to the King, and 


a) Sed vice ſhould never be diſſolved. 
Whitlow v. 


Weſton, I. Jones, 187 . and Star v Elliot, Freeman, 299. 


r SECOND PoINT reſolved by them was, that a perpetual unity 
els: of a church appropriated and the land is not any diſcharge of the 
church and tithes of itſelf; and the ſtatute of 27. Hen. 8. c. 28. doth not give | 
lands is not of any diſcharge, but gives only the poſſeſſions as they were in the 
4 hands of the abbots; and that refers to the poſſeſſions, and not to 
che tithes being the tithes out of them, which are collateral things. And fo there 
callateral to the be divers diſcharges of tithes. © Firſt, Real compoſition, waich a 
lands are not ex-Jayman may have. Secondly, Diſcharge by reaſon of order, 28 
5 0 . Ciftertians, &c. Thirdly, By reaſon of papal bulls. Faurtih, By 
by the union, Preſcription, which ought to be only by a ſpiritual corporation.— 
and when the And if the ſtatute of 31. Hen. 8. c. 13. had not been made, ta: 
union ceaſes perſonal diſchar #2, as by bulls, or by reaſon of order, had ben 
= "1.4." diſcharged alſo, for that the perſons to waom they were annexed 
therefore, be. were ditſolved : therefore, to prevent it, the ſtatute was made 
longing te the which ordains, that where any ' monaſtery was diſcharged from tht 
leſer abies payment of tithes, in ſuch caſe the king fhall hold the land di 
Ds ter ob. charged, notwithſtanding the corporation to which ſuch apy 
bey, yet not were annexed be diſſolved; and there is not any _ | 
being exempted purpoſe in 27. Hen. 8, c. 28. And this ſtatute of 31. Hen. - ; 
by 31. Hen. 8. goth not extend to monaſteries diſſolved by the ſtatute of 27. * 
1 e c. 28. therefore this reaſon of unity of poſſeſſion is not any di 
4 Tolution made charge in itſelf of the tithes : and the ſtatute of 31. Hen. 8. c. 1j 
by that ſtatute. doth" not extend to the land in queſtion, becauſe it doth m_ 
Ante, 53. 453. tend to give a diſcharge, but to the lands which came to the King 


Janes, & 2 after the fourth of February, 27. Hen. 8. and theſe lands in quel- 
2 Co. 47. Hob. 44. 296- 30g. 3. Com. D'g. 84. 6 
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gere not given within that time, therefore the diſcharge given Grnzany 
or bun of 31. Hen. 8. c. 13. doth not extend to them. See for e 
zee — 8 e 
Lands given by the ſtatute of 1. Ed. 6. c. 14. have not the bene- Lands which 
& of the ſtatute of 31. Hen. 8. c. 13.; and all the clauſes of 31. Hen. came to _ 
kc. 13. which touch the poſſeſſion of the monaſteries, have relation crown by the 

v thuſe lands which came to the king after the fourth of February, are not ex- 

1j. Hen. 8. And although this clauſe of diſcharge of tithes be in ge- empted f um 
neral terms, yet it ſhall have relation to the lands which were before __ e 5 
mentioned. Alſo in the clauſe it is mentioned, © which were the 1. the A ef 
« aid abbot's,” which is to be intended to be the abbey mentioned Jones, 4. 185. 

in the faid ſtatute of 31. Hen. 8. c. 13. JusTIce HuTToN cited Moor, 420. 913. 
z judgment in the exchequer, in this point, in the caſe of Liver v. w— _ N 
Rud, 37. Eliz. But WARBERTON, Juſtice, argued to the con- ig 8 
tary : for he held, that appropriations were not given to the king 

by the ſtatute of 27. Hen. 8. c. 28. wherefore, to ſupply that defect, 

the ſtatute of 31. Hen. 8. c. 13. was made: therefore, thoſe appro- 

ſrations being given by the ſtatute of 31. Hen. 8. c. 13. the ſaid diſ- 

charge extends unto them. Secondly, the intent of the ſtatute of 31. 

Hm, 8. c. 13. was to give equal diſcharge to the one as to the other, 

x well to the land given by the ſtatute of 27. Hen. 8. c. 28. as to the 

and given by 31. Hen. 8. c. 13. and upon this reaſon is the caſe of 

the land of the prior of Saint John's of Feruſalem in Dyer. But, not- 

vithſtanding, conſultation was granted. NoTE, This caſe is fo 

reported by Fuftice JONES, p. 2, 3. | 1 


Hilary Term, 

18. Jac. 1; In the King's Bench. 
Sir James Lea, Nit. Chief Fuſtice. 

Sir John Doderidge, Kut. | 

Sir Robert Houghton, Nut. Juſtices. 
Sir Thomas Chamberlain, Kut. S 


dir Thomas Coventry, Kut. Attorney General. 
Robert Heath, E.. Solicitor Genera 


| 


Memorandum. Cast t. 


HE firſt day of February this Term, SIR Aus LEA, late at- Stn Jancns 
& torney of the court of wards, was made Chief. Juſtice of the L., Kar. 
lng's bench. The lord chancellor came and fat in court; and made Chief Juſs 
u James LRA came betwixt two of the king's ſerjeants to dice e 
bar, where the lord chancellor made a ſhort ſpeech to him of E 

king's favour and reaſons in electing him to that place; and he, 

a the bar, anſwered thereto, ſhewing his thankfulneſs and 

cao. JAC, Rr | endeavour 


I. Edw,6.c. 14. 
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endeavour in the due execution of his office. He then went ine 


court and had his patent delivered him, which was openly read, and g 
was a ſhort recital only tht the king had conſtituted him do be Ct WY * 
Juſtice there, commanding him to attend and execute it. It was Un- 
der the great ſeal. He was then ſworn. 1 N 
Cs 2. Johnſon's Caſe. 
An innkeeper IOHNSON, innholder of the Red Lion in Holborn, was indided h 
may be indicted Y on the ſtatutes of 13. Rich. 2. c. 8. and 4. Hen. 4. c. 25. (a) t 
for taking an Whereas the common price of oats in Brainford betwixt the firſt of & 
exorbitant price , 
3 March, 15. Fac. 1. and 1. March, 17. Fac. 1. was not aboye the 1 
1. Roll. Ab. 95. rate of 20d. pro guolibet modio ; that the defendant, exi/tens communis 
Raym. 162. F/tabularius, fold diverſis ſubditis dom. reg. infra domum manſionalem in h 
Carth 150 Holborn, two hundred buſhels Gi oats for two ſhillings eight-pence a 
12 297 p. C. the .buſhel, contra formam flatut. in hujuſmod. caſ. edit. 2 provi] 
453- The defendant pleaded not guilty; and it was found againſt him : 
and now divers exceptions were taken to this indictment. - 
FissT, Becauſe the defendant hath not any addition, and by the | 
1 ſtatute cf 1. Hen. 5. c. 6. every indictment or —— — am 4 
indictment is is indicted, ought to have the addition; therefore the indictment wa * 
cured by ap- void. Sed non allocatur; for THE COURT ſaid, true it is that 
. and an addition ought to be in indictments; and if a party be out- 
— . lawed, and there be not any addition, the party may avoid the be 
Poſt. 616. indictment for want of addition, or by exception thereto upon his ap- tc 
8. C. 2. Roll. pearance; but when he appears, and doth not take exceptions, but Ml 
225. pleads to the iſſue, and it is found againſt him, he admits it, and hath the 
T. Roll. Ab. 780. paſſed by the advantage, and cannot now take exceptions for want of for 
1. Sid. 247. addition. 5 
I. Show. 394. | | 
Carth. 207. Comb. 188. 2 Wilf 293. 3 Bac. Ab. 624. 2. Hawk. P. C 275. 328, Ls 
f ANOTHER EXCEPTION was taken, Becauſe the indictment is, im 
8 8 qudd commune pretium in mercatis, &c. was not ultra 20d. the buſhel; pre 
1 which is uncertain; for it is not ſaid what was the price, which con 
Rating that the ought preciſely to he ſhewn; for he is to profit by the ſtatute cu 
nel 


price wwas not 4. Hen. 4. c. 25. for every buſhel fold by him over and above the 

1 common price in the market, the quadruple value, and therefore he 

Ante, * 2, ougnht to ſhew what was the common price in the market.— Se un 
allecatur. 


An indictment A Tulip Exceerion was, Becauſe the indictment is, 15 
for ſelling oats, commune pretium pro quolibet modio avenarum non fuit ultra, off 
ſtating that the yhere it ought to have been, pro medio, or pro aiiqus aiadin, and not 
market-price | bay ih de | . 1 buſhels de 
pro WoIIAXT P. quolibet; for as this indictment is, although divers buſhe 

modio avenerum fold at above twenty pence, if every buthel be not ſold at that 
non fuit ultra price, it is an offence which ought not to be alledged.— Sd nn 


2 price, is ocatur. | 4 
= inditment A 8 ExcErriod was, Becauſe the indictment ie, ft 


chat I H. being JonANNxES JOHNSON, exi/ters communis ſlabularius, ſol, &c. nd! 


. o 20 
* bye infers that he was a common hoſtler at the time of the indict nent, 
contrary to the ſtatute, is good, without averring that he was ſo at the time of the offence commutes 


Ante, 214 —2. Roll. Rep 226. 2 Lev. 229. 2 Mod. 129 Ld. Ray. 610. 378. Ste. 44 P# 
Burr, 382, 864. 2. Hawk P. C. 324. 355. | —_—_ 
(a) Sed.wide 2 f. Jac, I. c. 21. & 28. other proviſions made upon this ſobje=® 

by which thieſe ſt ꝛtutes are repealed, and * 


"4 
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| the time-of the offence committed. And it was compar- Jouxson's 
- = — upon the ſtatute of 8. Hen. 6. c. 9. which hath Cavs. 
heen oftentimes diftharged as void; for that is, that one ſuch entered 
into land, ext/fens liberum tenementum of the ſaid J. S. which might be 
it the time of the inditment, but not at the time of the entry ; and 
i ought to be certain, and not by intendment.— Sed non allocatur; 
fr there the offence is not referred. to the time of the entry into the 
knd preciſely, being referred to liberum tenementum but here it is to 
de perſon, which may be well intended at the time of the ſelling, 
ke, as 28. Hen. 8. Sciens canem ad mordendum oves conſuetum, &c. 
reers to the perſon, and to the time of the offence. | 
The manſon, 


A FouRTH EXCEPTION was taken, Becauſe the indictment is, beak of n 

wt he fold within his manſion-houſe, and doth not ſay within his inn. keeper ſhall be 

—$-d non allocatur; for it ſhall be intended to be all one. intended his inn, 
ASixTa EXCEPTION was taken, Becauſe he fold diverſis ſubditis 9 | 

knini regis, and doth not ſay, 8 z nor to be expended for — Gn 

provender ; for otherwiſe it is no offence, if he doth not ſell them for tortion need not | 

rovender to be expended in the houſe: for if he ſell them in groſs to alledge that the 

decartied into another country, or realm, it is not any offence with- _ og” 4 


in this ſtatute.— Sed non allocatur. | vey af va a 


ASevenTH EXCEP110N was, Becauſe it is not ſhewn what time When a penal | 
te bought or ſold theſe oats, and it might be many years before, and ſtatute does not 
— 8 limit the of- 
therefore he ought to have expreſly ſet forth the preciſe time, and fence to time 
within the ſaid markets, and fold them within the ſaid time, otherwiſe it need not be 
there is not any preciſe offence ſnewn.— Sed non allocatur: where- ſtated in the in- 


fore it was adjudged for the king. N 


Nor, This was the firſt caſe which was 2 by SIR JAMES The concluſicn 
Lea, after he was Chief Juſtice, upon the firſt argument, by the of contra formam 
mportunity of SIX T'HoMAs COVENTRY the king's attorney, who fatuterum in- 
preteaded to have the more ſpeedy diſpatch for the benefit of the eg 0 
commonwealth ; and that many of theſe faults were aided by the con- rid. . 
cuſton of the indictment; that theſe offences were done againſt for- Dougl. 30. 445. 
der ſtatutes, &c. „ : 
Sir Henry Snelgar againſt Henſton. __ 
ELEVIN of the taking of four beaſts. The defendant avows One tenant in 
for rent reſerved upon a leaſe for years, of the moiety of the common may 
land, whereof he was tenant in common with Sir Henry Sne:gar, e nr Upon 
rendering one hundred pounds per annum; and that this leaſe was aſ- — wh 
bzned to Sir Henry Sne/gar ; wherefore he diſtrained : and it was de- 1. Roll. Abr. 
nurred, whether one tenant in common may diſtrain upon the 699. 
Mer (a) : and adjudged that it might be, where he comes in under Pert 31. 
the lefſe - : Co. Lit. 192. a. 
ellze; and the diſtreſs may be taken in any part of the land: 


199. b 
vicrefore the defendant had retorn. Cowp. 219. 


lt was then ſurmiſed on the defendant's part, that yy beaſts The defendan 
Fere taken and impounded, and all the forty were not delivered in replevin 
ack again, and therefore prayed that the ſheriff ſhould make de- Annot have 


Kuxe to him of forty; for four beaſts were not a ſufficient 5 


(2) See 4. Ann. c. 16. f. 27. avows for. 
Rr2 ' diſtreſs ; Ante, 365. 
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Sir H.Snzzoar diftreſs ; and he had taken ſecurity 


g 
Hrxsrox. 


Ca 7. 


A promiſe, by 


one of two can- 


didates for the 


office of under- to be made under-ſheriff for the ſame year, and was very likely to 
ſheriff, in conſi - obtain the ſaid place; for which the defendant alſo at the ſame time 


deration that 
the other will 
deſiſt, is good. 


ſuch a gelding, which the plaintiff had delivered to him: and alledg- 


the plaintiff had not declared of ſo many; but becauſe he hath not 


judgment was given in the common pleas for the plaintiff; and now: 
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of the plaintiff to a 
forty beaſts taken; wherefore the ſheriff ſhould deliver all the be f. 
or his bond to profecure. . OE + Fa TER oe 8 
But ru Copar denied it; foraſ much as the plaintiff had 

ed but of four beaſts taken, and the defendant agreed that 3 
only taken, and avows for them, he is therefore now without reme. 
dy : but he might in his avowry have ſhewn. that forty beaſts were 
taken, and have avowed for all, and prayed return of all, although 


done ſo, he is without remedy to have return of more than he avm 
Parker againſt Brown. 


SSUMPSIT. Whereas he was ſuitor to the ſheriff of Milly. 
ſex, to obtain the office of under-ſheriff for ſuch a year, and 


was a ſuitor; that the defendant, in conſideration the plaintiff would 
deſiſt his ſuit, promiſed to the plaintiff, if he obtained the ſaid office, 
and was made under-ſheriff, to pay to the plaintiff twenty pounds for 


eth in facto, that he delivered to the defendant the ſaid gelding; and 
that the defendant was made under-ſheriff, and executed that office 
for the ſaid year; and that he had not paid, &c. 


Upon non aſſiunpſit pleaded, and verdict found for the plaintif, 


writ of error was brought in the king's. bench: and the error 
inſiſted upon was, That this is no la nor valuable conſider- 
ation. | | | 

But ALL THE Cour held, that the conſideration was good and 
valuable; for by this means the plaintiff deſiſted from his ſuit, and 
the = LG tained the ſaid office : wherefore the judgment un 
affirme » | | 


—— 


Eaſter Term, | 


I 19. Jac. 1. In the King's Bench: —-: 
- Sir James Lea, Kut. Chief Juſtice. 15 8 
vere 8 : 
me. Sir John Doderidge, Knt. 5 
mn Sir Robert Houghton, Kit.  f Juſtices, 
, Thomas Chamberlain, Kr.... 
3 Sr Thomas Coventry, Kut. Attorney General. Jo 
dir Robert Heath, Kut. Solicitor General, 
4 Benſon and his Wife again/? Hall and his Wife. Cart. 
and 


CTION for theſe words by the wife of Hall, of the wife of Words ad 

A Benſon : Thou pers | beaſt, I will make thee ſtand upon geg Tpoken, 2 
ſcaffoſd in the Star- chamber.“ | | « ured beaſt,” | 
It was moved in arreſt of judgment, that theſe words are not action- — actionable, 

ble, being ſpoken adjectively, not poſitively, . Thou art a perjured — yy oa 

& beaſt,” I were not uſed 
But it was adjudged that the action well lay; for the laſt words do n tie 

not mitigate the former, but ſhew what was her intent in theſe 


words, 


Bothe againſt Crampton Es Cas 2, 


SSUMPSIT. Whereas a legacy of forty pounds was deviſed On a promiſe : 
to the plaintiff by J. S. who made the defendant his execu- by an executor, 


tor ; and that divers goods came to the defendant's hands, and the - — 
, 


plaintiff intended to ſue him for that legacy; that the defendant, , 7:1, need not 


g in conſideration the plaintiff would forbear his ſuit at ſuch a time, 9 
F ; te, 397. 
f promiſed to pay, & c 348. 593. 62. 


Upon non He pleaded and found for the plaintiff, it was mov- Hob. x8, 276. 
ein arreſt of judgment, that the declaration was not good, becauſe 1 Com. Dig, 


be doth not aver that he had aſſets at the time of the promiſe. 8 > 
* 292, 
I, 


| a TP 
Sed non allacatur; for it ſhall be intended he had, otherwiſe he '. Term Rep. 
* not = made ſuch a promiſe ; wherefore it was adjudged for 691. | 
tae plaintiff, , | 


Swadling again/t Piers. | Cd 3. 
Michaelmas Term, 18. Fac. 1. Roll 49. | il 


JECTMENT of a leaſe of tythes; and doth not ſhew that it FjeQment for 

was by deed. And becauſe tythes cannot paſs without deed, , muſt = 

Ker verdi & for the plaintiff, exception being taken for this cauſe, it ſhow a demiſe | 
"ruled to be ill, and adjudged for the defendant. by deed. 


Ante, 272. 137» 
Cb 390. cam, Cro. Car. 30t. 4 Bac. Abr. 135. In Partridge v. Ball, Ld. Raym. 136. Holt, C. J. 
this ca. e to be law, And ſee Carth 390. 7 
| Haytoh 


* — 
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Cart & | Hayton again Wolfe. pot 

: Michaelmas Term, 17. Fac. 1. Roll 290. he © 

men 

To a declara- | E of a judgment in the common pleas. The cafe . Hm 
_ — Taat John o fe, adminiſtrator of Jahn Aldrich, d- 2 


ene eee adminiſtratis by Fohn Talbot, executor of the ſaid Fohn AAxi 
e ad niniſtered by 7h Armiger 1 of ba Cid 705 2 
che defendant drich), orings debt upon a bill of forty pounds againſt Hayton. : 


Bed. and made. The defendant pleaded, that the fad John Aldrich made the fi 
C his executor, ohn Taibot his executor, who adminiſtered, and afterwards died and 
who took upon made one Benjamin Roblet his his executor, gui ſuſcepit onus ne 
_— our”, 7:/tamenti of the ſaid John Talbot, and adminiſtered divers of his 
A zeeLica- Zoods ; which Benjamin is yet alive, I 

riox that 4. The plaintiff replies, gud benz et verum eſt that the (aid Jo 

— = r drich made the ſaid Jahn Tabor his —_ who wut of cw - 
and that C. re- goods, and afterwards died and made the ſaid Benjamin Rablet his ex- 
fuſed to be ad- ecutor : but. he further faith, that the ſaid Fohn Ta bot did not prove 
| — the will of the ſaid John Aldrich ; and that the (aid Benjamin Robirt, 
£ 3 oa not inte quod ſuſcepit onus executionis teſtamenti of the ſaid Jobn Tatb, 
from the decla- Tefuſ:d before the ordinary, ſuch a year, day, and place, to be exe- 


rativn, for it cutor to the ſaid John Aldrich, or to adminiſter his goods as executor 
only ſhews how to him. | ; 


A. was cxe- 


cutor, viz. bb The defendant hereupon demurred; and it was aHulged for the 
adminiſtering plaintiff in the common pleas : and now a-writ of error being brought, 
the goods. the error was aſſigned in matter of law. 


oy m— IRST, That the replication is a departure from the declaration, 
Dyer, 372. wherein he ſuppoſeth John Talbot to be executor to John Allrich; 
and in the replication it is alledged, that he died before probate of the 
teſtament, ſo that he was never executor, which is contrary to the de- 

claration. | 


But it was thereto anſwered by HEN DEN, Serjeant, that it was not 
any departure, but ſtood well with the declaration; for in that he wa 
named executor by John Aldrich, he might before probate have ad- 
miniſtered, and when ne died before probate, he died inteſtate, quad 
being executor to John Aldrich, and his executor cannot be ex-curor 


4 D 


to John Aldrich. | 
Tart CourT was of opinion with the defendant in the writ of 
error, that the firſt judgment ſhould be a nr med; for the declaration 
is good, that he adminiſtered as executor : and tae replication is not 
any departure; for that ſhews how he was ex2cutor, quad ad ni i- 
ſtration, but not abſolute executor, becauſe he had not proved the 
will; and then, when he died without probate, tie firſt teſtator died 
inteſtate, | 


If A. makes B. A Stconn QuEsTION was made, Whether he might take 
his executor, i upon himſelf the executorſhip of Fohn Talbot, and refuſe to be 
ry © executor of John Aldridge?— THE CourT held, that he night 
makes C his well aſſent to be executor to the one teltator, and refuſe for tne 
executor, and other; and not like to the caſes put of aſſigning dower upon condi- 
dies; C may tion, or to aſſent to legacies conditionally, or to aſſent to one paſt 


t th - : 
— ts 3: of an eſtate in a legacy of a term, or to an attornment, to part an 


and refuſe the executorſhipto A. S. C. Palmer, 156. 2. Vent. 360. Richardſon, 328. 3 Bac, 
Abr. 458. 1. Com. Dig. 2632. 5 not 


* 
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"at bo all ; for theſe wills are ſeveral, and therefore he may aſſent to 


tor to the one, and not to the other: whereupon the judg- 
— affirmed. Vide . Co. 41. Henſlow's Caſe, Dyer, 367. 34. 
Hm, b. pl. 14+ 44. Edu. 3. pl. 16. a 


Amcotts againft. Catherich. 5 Caen g. 
Ot | 
2 In the Exchequer. | ; | 
: RESPASS by quo minus in the exchequer, for lands in Pen- A huſband ſeiſ- 
id chard, in the _ of Durham. Upon-not guilty pleaded, - —_ _ 
d a ſpecial verdict found at the aſſizes in Durham, the caſe was, cial tail, 8 = 


That buſband and wife, tenants in ſpecial tail, had iſſue, and the wife a feoffment af- 
lies; Matthew Amcotts the huſband makes a deed of feoffment to the ter the death of 
ile of himſelf for life, and after to the uſe of Alexander his ſon in tail, = wife to him- 
e e elf for life, re- 
and a letter of attorney to make livery : before livery is made he takes nainder to his 
gun to wife, and after livery was made to thoſe uſes, the huſband fon in tail, but 
des; the tenant endows Suſan, who takes the defendant to huſband ; re livery to 


WE, theſe uſl 
fixander the ſon enters, and brings treſpaſs, yan ptr og 


Tux QuEsTION was, Whether this dower was. well aſſigned ?— wiſe, and after 


- : ſecond wife is 
THE FIRST QUESTION was, Whereas a huſband, tenant in ſpe- not entitled to - 


cal tail with his wife, having iſſue by her, and ſhe dies, and he taking dower ; for the 


merely in trans 


le of this poſſeſſion, and that the aſſignment of dower to her were fi, and never 
good ? |  reſtedin the 


Tur SECOND QUESTION, Admitting ſhe were dowable, yet in- Buſband. 
amuch as this livery was made upon a deed of feoffment, ſealed be- you Lit. Ig. 31. 
fore the coverture, yet executed after, to the uſe of the huſband for 3 67 


ile, Whether ſhe be now dowable ? Ee 6. Co. 34. 


Ir was RESOLVED, and fo adjudged, that ſhe is not dowable : for 8 a 8 676 

this livery doth not gain to the huiband any new eſtate; but being "on Ws £2 

| edem_inflanti drawn out of him, it doth not gain to him any ſeiſin 2 1ng. 336. 

whereot his wife is dowable: for at the firſt, before his feoffment, he 1. Leon. 64. 

had not any eſtate whereof the wife is dowable, being ſuch a tenant 3 2 80. 

ia tal, that his iſſue by bis ſecond wife could not inherit, 44. £dw. Cre. Gar, 191. 

Ms 24. 46. Edi. 3. pl. 24. : then when he hath not any eſtate B. R. H. 13. 
ore the feoffment whereof the wife was dowable, he hath not by 2 Bac. ab. 126. 

lis fcoffment gained any ſuch eſtate to make her dowable ; as where —_— * 1p 

tenant for life makes a feoſfment, as 3. Hen. 4. p. b. or a jointenant Lis. —— r 

makes a feoffment, as 34. Edu. 1. Dower,” 1 78.—And TAx- nued to 339. 

FIELD Cited, that it was adjudged, where a married man took a fine, 

and by the ſame fine rendered the land to another in tail, his wife 

deal not be endowed thereof; becauſe although he took it in fee, yet 

tis inſtantly out of him: wherefore here, &c. And for the otaer 


point it is not now queſtionable, —W herefore it was adjudged for the 


ra 


This caſe was argued at the exchequer bar two ſeveral Terms. livery dies: this 


1 ſecond wife makes a feoffment, Whether this ſecond wife be dowa- new eſtate was 


N 
} 
* 


— 
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Trinity Term, 
419 Jac. I. In th= King's B nc. 
Sir James Lea, Kit. Chief Juſtice. 
Sir John Doderidge, Knt : 


Sir Robert Houghton, Nut. 157 

Sir Thomas Chamberlain, Kit. * 

Sir Thomas Coventry, Ant. Attorney General 
Sir Robert Heath, Kut. Solicitor General. * 


cas S. Bythal and five Others againſt Harris. 


b E by them ſix, to reverſe a judgment in an ejectment. The 
not be plraded defendant in the writ of error pleaded outlawry againſt one of 
in bar of a writ the plaintiffs: and it was thereupon demurred ; becauſe this is an ac. 
” e eve tion not to recover any thing, but to reſtore them to what they loſt, 
= * by and to diſcharge them of damages and fines: but it was agreed, tha 
way of dif- if two plaintiffs in debt be barred, and bring error, the outlawry 
charge. againſt one is a good bar againſt the other for purſuing the error, be- 


—_ * v cauſe they are to recover. 
2. . 10 ; . . . . 
2 Ae 14. HOUGHTON, Jaſtice, held, that this was a good plea in a writ of 


35.Hen.6.pl.;5 error, and relied upon the Year-Book, 33. Edw. 3. and faid, that 


29. All. 31. other books were direct in point. 
6. Co. 25. . 


3.Bac. Ab, 764, But SIR JaMEs LEA, Chief Fuſtice, DODERIDGE, and Cuau- 
4 Bac. Ab. 664. BERLAIN e contra: for this being a ſuit by way of ant, ares 
665. he ſhall recover nothing, and they being enforced to join, becauſe one 


r. Cem. Pig. 6. of the plaintiffs was a defendant in the former action; and if they had L 
not joined in error, the now defendant might have named one who 6 
was outlawed, who was defendant in the former action, and ſhould 1 
have joined with them in this action, and fo they never ſhould have 1 
any remedy : and it would be very miſchievous, upon an outlawry in ) 
caſe of error, attaint, or audita querela, which are only by way of 4 
diſcharge, if it ſhould be any bar, this writ being but a commiſſion, 
Therefore they all agreed that it was not any plea ; and awarded, that t 
he ſhould anſwer to the error. i 
cas 3. Sir William Read's Caſe. g 
Outlawry for 8¹⁰ William Read, being outlawed upon an indictment for not 
not repairing a 0 repairing a bridge, was admitted to his writ of error; and mov- 0 
bridge reverſed, ed to purſue it by his attorney, and to put in bail, and not to appear 
becauſe the de-; #2 | | 
ſendant was not in PETION. : 


deſcribed in the FANSHAWE and all the clerks of the crown office affirmed, that 
ng ow. none might aſſign error upon an indictment; but he ought to appeal 
rm > bur in perfon, and put in bail in perſon. 
he was obliged THE CouRr greatly pitying Sir William Read's Cafe (becauſe he 
de en his er- was a perſon of ninety years of age, and infirm, and had _—_ 
e oe 8 chamber for infirmity for a year and more), conferred with 
* „, Attorney-general how it might be done: but they ALL RESOLVED 
1332 it could not be admitted, being againſt the courſe of the 0 
x. Com. Dig. and doubted whether the king's privy-ſeal would aid him (e 


33. 441. 2. Hawk. 388. Carth. 7. 3. Bac. Ab. 772. 
: (a) Sed vide Ante, 462. He 
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He was thereupon brought from his houſe ten miles from London in a $12 Watzgaxs 

--litter upon mens ſhoulders to the bar, and came into court, and Rx Caan. | 
his error, and put in bail to proſecute, &c. (a). | | 

Theerror aſſigned was, That he was named in the indictment and Ante, 610. 

WILLIELMUS READ miles de comit, Midd. ; whereas it Carth. 7. 

dould have been de (ſuch a place) in comit. Midd. alledging ſome 

glace certain within the county. — And for that cauſe the outlawry 


was reverſed. : | * 
0%) But now by 4. & 5. Will. & Mar. felony, the defendant may appear by at- 


| 18. in outlawry, except for treaſon or torney, without putting in ſpecial bail 


1 


Michaelmas Ferm, 

19. Jac. r. In the King's Bench. 
Sir James Lea, Kut Chief Juſtice. 
Sir John Doderidge, Knt. 
Sr Robert Houghton, Kt. þ Fuflices. 
Hir Thomas Chamberlain, Kut. 
Sir Thomas Coventry, Knt. Attorney General. 
Sir Robert Heath, Knt. Solicitor General. 


— —— | 1 
| Gardiner again/? Norman. Carr 1. 
JECTMENT of a leaſe of Sir Arthur Capell. Upon not guil- A Ieaſe madeby 
ty pleaded, upon evidence to the jury at the bar, a leaſe by in- huſband and 
ature was ſhewn in evidence, in the name of Sir Arthur Capell and wife of the land 
Elizabeth his wife, being the land of the wife, which was ſigned and x — wife, and 
ſaled by the huſband and wife, and letter of attorney by the huſband 1 
nd wife to deliver it upon the land in their names; and he delivered ney in both 
kin both their names: but becauſe the declaration was of a leaſe of theirnames, will 
4 — CapelPs only, and wu in the name of his GO Td _ * by 
ment o 
DoverIDGE, CHAMBERLAIN, and LRA, Chief Juſtice, held, by — AI 4 


ſtat the declaration was good; for the delivery by the attorney is a only; for the 
void warrant as to the wife, and fo it is the leaſe of the huſband only; delivery by at- 
torney being 
whe, it had been a good leaſe for both, and he ought to have declar- wife, it is the 
ed accordingly ; but now it is the leaſe of the huſband only, and not leaſe of the huf- 
Yoidable, but void againſt the wife: therefore the declaration is . 


: A 1% 64 
good. But HouGH TON, Juſtice, doubted thereof, ex; >" 


r 
And they held, that where queſtion was betwixt the lord and In what caſe 
copyholder, where the lord aſſeſſeth a fine of twelve pounds to be the non-appear- 
pad by a copyholder, and appoints it to be paid at his capital 3 of a copy- 
meſſua e of the manor three months after, and the copyholder — roy han 

ane 15 the fine to be certain (that is to ſay, two years quit- amount to a 
ith offered at the day of aſſeſſing the fine according to the rent forfciture, 
* years, but at the day appointed for the payment thereof 4 Co 27. 

— * thither to excuſe his non- payment, nor makes any 1. Roll. Ab. o. 
er refufal, that in law this is a forfeiture of his copyhold : but 42. 


come at the day aſſigned him for the payment, and had 3 9 


1. Lut. 597. 3 Lev. zog. Hob, 135. 2. Com. Dig. 507. Gilbert's Ten. 227. 
| then 


but if the leaſe had been delivered upon the land by the huſband and y,jq 4s tothe 


618 Michaelmas Term, 19. Jac. 1. In B. R. 
Garvvrs then tendered the two years quit- rent, being the fine certain due ac. 


ei, cording to the cuſtom, though not the fine aſſeſſed and demanded 
OI 5 . it had not been a forfeiture. | , 
C2. OY . Rands againſt Peck. 


| | Trinity Term, 15. Fac. 1. Ra . 
Debt on bond in EBT in the detinet; for that the defendant owed him fix hun- 
the dctia-t for ſo dred guilders monetæ Poloniæ and declares upon a bill obli 
. > qual tory, wherein the defendant was obliged to pay do him fix hundred 
tad much guilders of legal money Poloniſh, v1z. ad valorem two hundred and 
E-g/i,is g od; twenty pounds legalis monetæ Angliæ; and that the defendant had not 
for the jury may paid to him the ſaid two hundred and twenty pounds monete tlie 
1 "a nor the ſaid fix hundred guilders monete Polonie ; per quad aftis aceres 
7 e 0 vit, c. The defendant pleaded non eff factum; and found for the 
+7904. plaintiff; and that the value of the ſix — 2 — Paliſh was at 


Yelv. 80. 135. 
twenty pounds. lt 


Jones, 69. the time of the bill, and now, two hundred 
7. Leon. 41. was hereupon moved in arreſt of judgment, 
And. 118. Fixs r, That the action ought not to be in the detinet, becauſe it 


> 6 = -4 536: , upon a bill obligatory ; but it ought to have been in the debet and ex 
5. Com. Dig. detinet. Vide 34. Hen. 6. pl. 12. 9. Edw. 4. 49. Bl. of Ent. 15. | 


243. and Draper v. Raſtall (a) .— Sed non allocatur; for inaſmuch as he 
is not to recover the guilders, but the value of them found by the 
jury, and the demand is not of any ſum certain, and the value is not 
known to the Court, the demand is good in the detinet. And 
HouGHToN ſaid, that was the reaſon why an action againſt an exe- 

cutor for the teſtator's debt (becauſe it is not certain what ſum he 
ſhall recover, but only according to the aſſets he hath in his hands) 
ſhall be brought in the detinet : 60 it ſhall be here, where the ſum is ma 
uncertain, and not known to the Court, the action ſhall be brought ur 
in the detinet only, and the certainty which he ſhall recover ſhall be tc 
made by the jury; and therefore the action is well brought. | 
A SECOND OBJECTION was, That the action brought for the 
guilders Poloniſh as an Engliſh and not a Latin word; wheres it 
. ought to have been a Latin word, with an Anglict.—Sd nen alaca- 
tur. Wherefore it was adjudged for the plaintiff, Can 

| NG (2) Ante, 88. 


Caid 3. | Dt Hall againſt Walland. 
| Eafter Term, 19. Fac. 1. Roll 423. Leicefier. 


The vi/lalledg- L RROR of a judgment in the common pleas in an afſun)ſi, 
ed inthe decla- where the plaintiff declared, Whereas William Mavbs ws b 
8 polleſſed of ſuch lands in Melton Mabrey for a term of years of te 
in the county demiſe of John H/oodward ; and whereas there was communication the 


named in the betwixt the ſaid William Mabbs and the defendant for his eſtue ode 
margin, if no and intereſt, the defendant 27th April 18. = 1. at Melton Mi : 
REID ty be grey aforeſaid, in conſideration the plaintiff would procure the of / 
Ante, 196. John Woodward to licenſe the ſaid William Mabbs to aſſign bis lat ol 

Hob. 263. and intereſt to the ſaid Fohn MWallana, promiſed he wo 
' Ld. Raym. 258. his charges, and as much as he deſerved for obtaini 
3. Will. 349. exceeding forty-four ſhillings : and alledges in facts 
2D. — 847, ward, viz. 27th June, at Melton Mowbrey aforeſaid, proc by 

. Jobn Wordward to grant this licence; and that he paid to * 


therefore twenty ſhillings, and the engroſſing thereof _ ! *. 


; deſerved for his pains ten {billings ; and that the defen- Hazz 
ant, 2 had not — &c. Thedefendant hereupon de- 1 
nurred; and adjudged for the plai ntiff, and error brought. * | ALAN 
Tas Fixs r ERROR aſſigned was, Becauſe it is not ſnewn in what 
county Melton Mawbrey was; ſo it doth not appear where the land | 
les, nor where the promiſe was made.—Sed non allicatur; for Lei 2 
fer being in the margent, it is always intended to be the county | 
Gere the land lies, none other being mentioned. Jide Plnug. 253. 


175. 39. Hen. b. pl. 14. 


A SEconD ERROR aſſigned was, becauſe he ſheweth not what On : promiſe FR: 
vm was to come, nor that he was tied with any condition to reſtrain Ihn r 28 


tin from alienation.—Sed non allocatur for non refert how many curing lefſor to 


{the one will not buy, nor the other ſell without licence, his procur- _ to a 
ga licence is a ſufficient cauſe, &c. Wherefore the declaration is ax — gti 
ſufficient. | We nant alien 
. . n 5 
Tumpl v, Becauſe he doth not alledge the day nor place where he 4/«=p/it for 
to dhe action, and not traverſable. 2 ſhew the — 
E and place where. Poſt. 619. 
FovsTHLY, That he alledges the promiſe to be to pay tantum A promiſe to 
quantum meruerit; and avers, that he deſerved twenty ſhillings, pay antun g 
wc is an uncertain and void promiſe; for it cannot appear what he wo mera | 
(ferved : and then entire damages being given, it is ill for this cauſe, — _ 
ul the judgment erroneous for all. —Sad non al/ocatur : for ſuch pro- nit ue, is 
miſe to pay tantum quantum meruerit is certain enough, and he ſhall well alledged. 
mute the demand what he deſerves ; and if he demand too much, the — 3 


two precedents were ſhewn ; the one {ve v. Cheſter (a), where a 
lor brought ſuch an action, and eth a promiſe to pay tantum 
quantum meruerit for the making of ſuch garments, and recovered; 
ne other, Shepheard v. Edwards (b, where a phyſician brought ſuch 
a action upon a promiſe to pay tantum quantum meruerit, for ſuch a 
cute j and ayers that he cured him, and deſerved one hundred pounds. 
And of that opinion was ALL THE COURT here; and therefore the 
ulgment was affirmed. | 
| (a) Ante, 560. (6) Ante, 370. 


Salmon againſt Swann, and Others. Cave 4. 
Trinity Term, 19. Fac. 1. Roll 25. 

EPLEVIN. Upon demurrer the caſe appeared to be thus: If. leaſe ſor 
The king being ſeiſed in fee of a farm called Gall- Farm, in years be made 
ae ſecond year of his reign let it to the Earl of Northumberland and to commence | 
= for an hundred years, if Frances counteſs of Kildare, and _ the _—_ 

* Lord Cobham, ſhould fo long live, to begin after the death e N 
*nry Lord Cobham ; and afterwards in the ſame year granted inheritance af- 
2 in fee to Charles Brook, who on the 6th December, 4. Fac. 1. terward makes 
it to Page for twenty-one years: afterward, in October, 5. Fac. 1, e wee A hogs 
Rn, granted that term to the ſaid Charles Brook : in November, future intereſt 


5 Jac, 1, Charts wy 
s Brook granted a rent of twenty pounds 4 year 0 — _ 


Wheritance the future 3 . . . 
133 intereſt is drowned in the inheritance, Ante, 275.—Co. Lit. 339, 2. Roll. 
49 1. bullt, 33. 2 Luilt. 32. Co. Lit. 338. TY Ow. 


ow 
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were to come, nor whether there was any ſuch condition; for grant licence ts | 


exyended theſe ſums, —Sea non allocatur ; for it is but a conveyance nd expend» _ 


jury ſhall abridge it according to their diſcretion. In proof thereof 8 


de Earl of Northumberland and others, the leſſees for a hundred the leſſee of the- 


CO - 


CEC 
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Salmon Sir Thomas Trevor and others during the life of che fa; Frances, vs 
pe aint to Lord Crbham : afterward Hen d Gobham — Th =_ 
WANN and dan (i the the . * e defen. 
OTaers: t. as lervant to the grantees « rent, diſtrains upon Pas the 
leſſee for his rent. The queſtion was, Whether this diſtreſz 
lawful or not? And this reſted upon the leaſe for a hands 
whether it were in c in Charles Brook, who had the inheri = 
granted that rent, or if it were drowned in the inheritance: for if; 
were not drowned, then it ſhould avoid the leaſe for twenty-one - 
which was before this rent- charge granted; and this term being in 
the grantor who granted it, is liable to the payment of the rear. 
Ir was RESOLVED, that it was drowned in the inheritance : fi. 
notwithſtanding this leaſe for twenty-one years, it is not ſo ſevered 
fromthe reverſion, but by grant thereof to him who hath the inheri. 
tance the future term is drowned, and never ſhall riſe again; and by 
conſequence this rent ſhall not charge the poſſeſſion of the termor 
who had the eſtate before the rent granted, and comes para nount i. 
Wherefore it was adjudged for the defendant. Vid 14. Hen. 7. K 
2. 5. Edu. 4. pl. 2. 5. Hen. 7. pl. 38. 
| See 11. Geo. 2. c. 19. . 22. Ante, 44. 


rr, «a... aa a« a «© om ca a i£& 


4 f 
_— in The defendant ſhews, that he never was taken in execution; and 


the tam quam or that after he had been impriſoned for two years he eſcaped. 


— 5 — Tube plaintiff thereupon demurred. 


Ante, 533.361. ThE FIRST EXCEPTION was, Becauſe the action was not brought 
22 | : 4 tam pro dom. reg. quam pro ſeipſo, for ſuffering an outlawed perſon to 
Cro. Eliz. 706, eſcape. : a | | 2 

27. - Sed non allocatur for he may bring his action of debt for unt 


| * he hath loſt; and it was W the prothonotary, that the 


Yelv 20 precedents are both ways. Wherefore it was adjudged for the 


5 0 
Caer 5 Moor again Sir George Reignalls, Marſhal of the King' D 
Bench. | t 

Debt for an EBT againſt the defendant for ſuffering one App to 6 
eſcape on a.capi- who was condemned in debt, and outlawed after judgment, and 4 
a: utlogatem removed into the king's bench by habeas corpus from Chasse 
x 

b 


3 Mod. 201. plaintiff. | a N 
1. P. Will. 693. | A 
C 6. Cave again/t Polewheel. 

A fire facias | RROR in the exchequer-chamber of a judgment given in th 1 
returnable on a king's bench in debt for ſix hundred pounds. A ſcire ſacia wa 10 


wrong day is 2 awarded ad audiendum errores, returnable the 11th A, 18. fo | 

diſcontinuance. and there was not any ſuch day of adjournment in the exchegud. 

1. chamber; and therefore it was held clearly by ALL THE JusricBs 
AND BARONS to be a diſcontinuance. | 


If a writofer= AND THEN it was. moved, that the plaintiff ſhould have allow- 
ror in the exche- ance of a new writ of error coram vobis refident. which was ubs 
quer-chamber- under feal, and certified. —And 1T WAS RESOLVED that it lay not; 
2 —.— for they have power to proceed by ſpecial ſtatutes: and they 1 
removed, the directed by the ſtatutes that they ſhall proceed upon a writ of eri 


laintiff cannot awarded to the Chief Juſtice of the king's bench, to remove ts 
fave a writ c. record, and to reverſe. or affirm, and then to remand; and def 


ram uebi reſis have not any power to award execution ; but that is to be done n 
det ; but there a 1. Roll Abr. 7 
[. Rol the 


muſt be a new writ of error. Ante, 108. 135. 384.—Jones, 14. Hob! 72. 
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eking's bench: ſo when the plaintiff is non- ſuited, or the writ dif= Carr 


24 they have ne more to do with it; but it ſhall be remanded, „ T 

oy have not any record before chem: and- if it ſhould be r vnztr 
"red that they ſhould have a writ of error, quod coram vobis reſi- 

4 he might oftentimes diſcontinue, and afterwards have another 

ant of error, and thereby infinitely delay the plaintiff, that he never 

ſhould have execution; and by law: he ought to have but one ſuperſe- 

4s: and although a precedent was ſhewn in Trinity Term, 34. Eliz. 

Bal 682, Gyddy v. Serjeant Heale, where the writ of error was diſ- 


'rontinued by the non venue of the Juſtices (a), and à new writ of 


ercur coram vobis refidet brought and diſcontinued, and afterward a 
ceond writ of error brought, and the judgment thereupon affirmed; 
1nd another precedent in Michaelma; Term, 3. Fac. 1. Roll 290. 
Hatright v. Skirden, where a-writ of error being diſcontinued, a 
new writ of error was brought coram vobrs refider, and thereupon er- 
ror of infancy aſſigned, found, and the judgment was reverſed : 
nd although it was affirmed by HoPN1Lt, who was late clerk of the 
errors, that there were many precedents in that kind, | 


ver ALL THE JUSTICES AND BARONs held, that theſe prece- 
ents were without debate: but for the reaſons before, they would 
not alow this writ of error, and that it was not allowable by the ſta- 
tute; for it is a new ſtatute, and ſhall not be extended: and a prece- 
tent was cited, Tenant v. Foreſt, 14. Fac. 1. where ſuch a writ of 
error coram vobis reſidet was brought, but upon debate diſallowed: and 
it was ſaid, they had not here the record, but a tranſcript thereof; for 
the record itſelf always remains in the king's bench. And foraſmuch 
# they may not award execution, they may not admit a writ of error, 
but according to the words of the ſtatute. 

(a) See 16. Car 2. c. 4. and 20. Car. 2. c 4. 


Sir Paul Tracey again/? John Dutton. ca 7. 
Hilary Term, 18. Fac. 1. Rull 1036. \_ | 
EBT for three hundred and thirty-three pounds, upon a leaſe by if a female lef- 
Anne his wife dum ola fuit to the defendant, rendering five for marries, the 
hundred and ſeventy pounds per ann. at the Annunciation and St. Mi- nor 1 
chael, with a nomine pœnæ of forty ſhillings for every day the rent — 3 
ſhould be arrear after thirty days from any the (aid Feaſts: and ſhews, and pay his rent 
nta marriage was had between them 1ſt September, 17. Fac. I.: and to her huſband; 
afterward, at Michaelmas, 18, Fac. 1. the rent of two hundred and 8 IF he pay it 
ſeventy-five pounds, and fifry-eight pounds for ſeveral ſums forfeited Am ves heb. 
nn: pene for twenty-nine days after the demand, the action was band's conſent, 
drought, Upon non debet pleaded, a ſpecial verdict was found, that he will be liable 
the plaintiff's wife 29th September, 18. Fac. 1. demanded this rent fu it er 
* two hundred and ſeventy-five pounds of his ſon, who paid it; and, _— . 
the huſband, 29th October, 18. Fac. 1. demanded the rent, and Ds 
— was there to pay it; and that in fourteen days after the payment 26 
heard thereof and diſaſſented, and brought the action. | 1 


* FIRST QUESTION was, When a ſeme covert receives from 
(forh ces the rents, the leſſees not pies, notice of the coverture 
Meere It was not found that the leſſee had any notice of the mar- 


"age), Whether this payment be good againſt the huſband ? For it 
| | was 


(578) Michaelmas Term, 19. Jac. 1. In B. R. 
| Tzacr was agreed on both ſides, if a wife receives rents fron 
— her — lands, it is not any payment, no — „ 
is n han a mere fir, 
r, for ſhe hath nothing to do by law with the receivi of her 
kenden 3 N N . 
The queſtion was, Whether this receipt of rent 
by the wife herſelf before the coverture (che leſſee wr eg 
of the coverture), there being no countermand of the — * 
Fee no? 1 
nd it was reſolved by THE CoURT, that this payment of rent 
the wiſe was no pay. nent; but the huſband may well — = » 
cover it again. | 
Andalthough it were alledged that the leſſee might peradventure 
pay it, not having notice of the marriage (for it may be the wife, be. 
ing the leſſor, came to demand it), and he being by condition or 
bond peradventure bound to the payment of his rent, paid it to her 
who was his leſſor, in preſervation of his eſtate or bond; and it would 
be hard to enforce him to pay it again, and be a dangerous caſe for 
leflees : in proof thereof was cited 18. Hen. 4. pl. 4. that payment 
to 1 covert executrix is good; and 5. C. 112. Mallry' Cj, 
2. Rich. 2. “ Attorn.“ 8. 8. O. 92.: yet THE Cour ſaid, that 
the leſſee is to do it at his peril, and the payment to the wife is not 
material; for by ſuch pretences fem?s covert ſhould receive their 
huſband's rents without their authority, which is not allowable.— 
eg for that point they reſolved 2 the plaintiff for the prinei- 
ebt. | 
Vo In debt on . It was moved, that although this action lay for the 
leaſe reſerving rent of two hundred and ſeventy-five N yet it lay not for the 
= reat, with.» ſum demanded to be forfeited nom, ; and if | 
nine pene for ſum demanded to be forfeited nomine pane ; and if it were good for 
every day it was the nomine pœnæ of forty ſhillings, yet being demanded upon the 29th 
in arrear, Whe- October, and no demand being alledged beſides that day, it being a 
_— — penalty upon ever day, and as ſeveral nomine pœnæ, he ought ther- 
for every +" fore for every day's forfeiture to have demanded it; for without: 
forfeirvre? demand, and non-payment upon demand, there cannot be = for- 
Hob. 8z. 208. feiture. ide Plow. 174. 7. Co. 28. Maund's Caſe. New Bl. f 
3 Ent. 120.— And of this point THE CouRT deubted, Whether he 
might have any forfeiture without expreſs notice given ? and, Whe- 
ther it be as a ſeveral penalty for every day, or as one entire penalty 
for all the days after the demand and non-payment, until the deſen- 
dant pleads payment or tender? they would not reſolve : whereupon 
YELVERTON, being of counſel for the plaintiff, ſaid, he would re- 
linquiſh the penalties, and pray judgment for the rent; and fo, 20 to 
to that point, it was adjudged for the plaintiff, | 


cue g. Hanbury azain/t Ireland, Attorney of the King's Bench. 
| Eaſter Term, 19. Fac. 1. Roll 128. 


n RESPASS by bill filed in Hilary Term, 18, Fac. I. for that 
bill filed in Hi- the defendant, on the 20th January, 17. Jac. I. quendan 
0 


222 af. Fohan. Hlatufield, ſervant to the plaintiff, did aſſault, beat, and wound; 


fulting the per quod le plaint. ſervitium pred. Jon Ax. per magnum tempus, ſeuted 
plaintiff's ſer- d prædiclo, 20. Mart. 17. ſupradicto uſque prim. Martu ex Ie 
vant on 20th prox. ſequent. perdidit; ac unum equum of the plaintiff's adtunc et ibi- 
Zee. 1. / dem cepit, et aſportavit, et alia enormia, &c. 


ar. I. ger quod 3 
. perditit Iz. from the aforeſaid 20th March to the 1ſt March then next following. 5 


neither be amended nor aided by intend ment; for the loſs of ſervice is the giſt of the action. 
muſt be ſhewn with certainty. Hob. 189. 1. Vent 103. 1. Saund. 16. 2 Saund. 169 A 1 
286. Strange, 954. 1094. 4. Bac. Ab. 95. Salk. 662. Ld Ray. 194. 1. Bl. Rep. 497. Jadgnes 


ee # 


= t- 2 


jo 


J- Co. 27. b. 


ſulgment given by nibil dieit; and damages found, and returned to Haxavar 
170 


n a writ of enquiry. bs 2 
1 was now. moved, that the plaintiff ſhould not recover, but the IaELAN D. 2 


11] houldabate 3 for the bill is brought in Hilary Term, 18. Fac. I. 

ind the battery is ſuppoſed on the 20th Fanuary, 17. Jac. 1. and the 
1k of the ſervice to be per magnum tempus, ſcil. d prædicio 20. Marti 

17. Fac. I. wſque prim. Marti: following, which was in March 18. 

4 1. which is the time after the action brought; and damages are 

en for the time after the action brought, AE Ae 1 
gat it was moved by CALTHORP that it was a miſpriſion: for it 

t to have been from the foreſaid 20th January unto the firſt of 

Yerch following, which was in anno 17. Fac. 1. and before the ac- 
tion brought : but as it is, he moved, that it was well enough; for 
the battery is alledged to be on the 20th Fanuary, 17. Jac. I. which 
xs good, and before the action brought; and the allegation, per quad 
ſroittum amifit per magnum tempus, is good enough; then the sciLI- 
cer i prædicbo 20. die Martii (which is a miſpriſion for Fanuary) is 
le and void: and compared it to the caſe 20. Hen. b. pl. 15. where 
4 trepaſs was ſuppoſed with a continuando from the day of the writ, 
$ILICZT ſuch a day (which was miſtaken), yet it was well enough; 
nd to the caſe of Teſnůond uv. Fohnſon (a), where the Joſs was 14th 
My, and the trover the 15th „et quod poſtea SCILICET primo die 
Mii anno prædicto he converted, which cannot be; and it was ad- 
judged that the words after the $CILICET were void, and the po/tea 
was ſufficient : ſo here, &c. | 

But ALL THE COURT held, that in this Ale it was not good, nor 
zit aded by intendment, nor amendable, nor like che caſes cited: i 
for there, in the firſt caſe, the continuance unto the day of the writ 
was ſufficient; and that appeareth upon record, and the $CILICET is 
not material: ſo the allegation guod poſtea convertit is ſufficient; and 
the SCILICET (which is repugnant) is idle, and not material. But 
bere the point of the action is in the loſs of his ſervice, which ought e 
o be ſne wn certainly, for that only enables him ta the action; and if pg. 618. 
the time certain be not expreſſed therein, the count is not good: and Bl. Com. 3. 
ftierefore the SCILICET, and what comes after it, is material; which Pougl. 114- 
bring ill alledged, the count is not good. Wherefore it was adjudg- ! Ter. Ræp. 782. 
ed for the defendant. | 


(a) Ante, 428. | * 
Charles Willis agin,˖ Shepherd. | Car g, 
Trinity Term, 19. Fac. 1. Roll . | | ji 
CTION FOR WORDS. Whereas the plaintiff for twelve To charge 
ears laſt paſt was, and yet is, ſervant to Lord Arundel, and man who is 
ſteward of his courts in the county of Dorſet; and whereas for —— ol 
thirty ym lince, and yet, he is a pariſhioner of Gillingham, — Sg 
and had been a churchwarden there for a year, and during that time 1g&or for ile 
received one hudflred pounds by reaſon of his office, and made poor, truſtee of 
lcreof a juſt account to the pariſhioners the; and whereas he Pariſt land, 


mrs 
Ws collector for the poor there, and by reaſon of that office re- e ng 


—- — twelve years he had been feoffee there of divers“ I 
> In the ſame pariſh, to the uſe of the pariſhioners, and re- wet acta, 
ceived of the Ante, 339-427» 
| profits thereof one hundred pounds, and made thereof f. Nell. Ab. 56. 


Juſt accompt; and whereas he was ſteward to the king of his Cro. Elie. 306, 


3 Mod. 26. Stra. 617. Ld. Ray. 1369. Caik 694. -, Bl. Com. 752, 
Coe Manor 


93. 1. Vent, 265. Velv. 62. 3. Lev. 50. Show 12 19. Mod. 196 Skin. 88, Raym. 82. 
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— 


ceiyed one hundred pounds, and rendered thereof a true accompt; © coxened the pa- 
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aveinſt . 


SwnPxEtRD. 


Casr ro. 


The perſon to 
whom a pro- 
miſe is made 
may diſcharge 
it by parol, if 
ro breach had 
occurred, 
Cro. Car. 384. 
2. Leon. 214. 


I. Mod. 205. 
2 Mod. 44. 
3- Lev. 238. 
Ray 43. 

1. Com. Dig. 
151. 


feſſion and 


declaration, 
ſtate, under a 


. Sid. 177. 293. 


x. Ter. Rep. 133. 


avoidance of the 


feilicet, that the new matter aroſe previous to the time laid in the declaration, it is erroneous But 
203. 249. 283. EA | 


— 


- 


Michaelmas Term, 19. Jae. 1. In B. R. 


manor of Gillingham, and received five hundred pounds of the p 


fits thereof to the king's uſe, and thereof had made a juſt 
that the defendant well knowing the premiſes, and to 
having communication with one Chri/fopher - Kelloway, brother.; 
law to the plaintiff, of his offices which he had bo — 


accompt 


words, Thy brother-in-law 


« of my houſe ;”* ub; revera, &c. 


The plaintiff hereupon had judgment by nibil dicit ; and a wit o 
enquiry of damages being returned before the filing thereof, it wa 
moved in arreſt of judgment, that theſe words are not actionable for 
the words © notorious liar and cozener” are too general; and the od. 
dition of © cozening the pariſhioners, &c.“ is not material, my 


are not ſuch words whereof the law takes cognizance, nor to his 
of life or goods, or otherwiſe to touch him in his profeſſion, 


THE wHOLE COURT was of that opinion: and they remembered 
the caſe of Sir William Brunckard, of the privy-chamber, that ſuch 
words were not actionable; and another cafe of Seymor : but there 
they were not officers, as here ; yet the Court held them to be al 
one. . Wherefore it was adjudged for the defendant, quidguerensnikil 


caperet per breve. 


Treſwaller again/t Keyne. 
Eafter Term, 19. Fac. 1. Roll 


SSUMPSIT. Whereas the defendant 6th April, 18. Jac. 1. 

in conſideration the plaintiff would travel with him from B 

in the county of Devon to London, to help him to ſearch for the wil 
of William Stacy, that he would pay to him four pounds for his pains 
and journey; and alledges in fact that he, the plaintiff, afterword, 
SCILICET I5th April, 18. Fac. 1. at the defendant's requeſt, im- 
velled with him from B. aforeſaid to London, and helped him to fearch 
for the ſaid will, and found it, and that the defendant had not paid to 
him the four pounds; per quod, &c. The defendant pleads and con- 
feſſeth the promiſe ; and that after the promiſe, and before that the 


" plaintiff had made any preparation for his journey, or made a 


ſearch for the will, viz. 16th April, 18. Fac. I. it was accorded an! 
agreed betwixt them, that the plaintiff ſhould forbear his journ-y t0 
London, and to aſſiſt him in the ſaid ſearch, and that the defendant 
ſhould be diſcharged from the payment of the four pounds; and tha 
accordingly he then and there diſcharged the plaintiff of his journey 
and ſearch. Upon this plea the plaintiff demurred : and now ts 
Term it was moved that the plea was not good; becauſe, wheel 
promiſe begins upon conſideration, it cannot be diſcharged by wore 
only, without ſoravother conſideration. 


If a plea, in con- SECONDLY, This agreement is alledged to be before any gw 


tion for the journey, viz. 16th April; where the journey 1s 5 
to be performed and executed 15th April, 18. Fac. I. which was 


day before, and at the defendant's own requeſt. * 


diſgrace him 


rne i ; 
riſh, and of the ſums of a—_— he had —— crge 


, arles Willis is a notorious liar and 
& a cozener, and hath deceived and cozened the pariſhioners of Ci 
4 lingham of five hundred pounds, and he will teach thee to cozen * 


w_— 1 
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moved for the defendant, that the ſcilicet 16th April, 18. Tazswaites 
MI and to alledge the preciſe day is not mater1al ; but it 2 : 
that it was before the preparation to the journey. 
H non allcatur : for THE CouRT held, that the day of the jour- 
x being alledged to be 15th April, and 3 the agreement 
whe 16th April 18. Fac. I. it is not to any purpo e, unleſs he had 
mrerſed that he had taken the journey before ; but if he had taken 
ele, it might peradventure have been good. | 


' HovcaToN held, that a promiſe may very well be diſcharged by 
words without any conſideration. But for the other reaſon 1t was ad- 


julged for the plaintiff, 


> | | | 5 
or Thomas Aſhfield, ſen. again]? King. cas IT, 
6 HOMAS ASHFIELD ſenior, being arreſted in London, and A judgment 
4 ſued there in debt upon an obligation, was removed by Hes againſt a defen- 


erjus in the vacation before Hilary Term, and put in bail one John 2 not proper- 
! ww . ga y in court at the 

Warden; King never declared upon that bail, but declared againſt / it is 3 

Taouas ASHFIELD junior (who was alſo bound in that bond); but is erroneous. 

zbail being filed, he recovered : a writ of error was thereof brought Cro. Eliz. 223. 

a the exchequer- chamber, where this was aſſigned for error, and, Moor, $94. 

won certificate, ſo certified. It was now prayed, that this bail may Pop" 145. | 

: OO . Tida's Practice, 

t fled for TO. ASHFIELD junior. — Sed non allocatur; for it ap- 187. 8 

eus upon the habeas corpus, that it was taken for THOMAS ASH- 

FIELD ſenror, and it cannot be altered. 


c 
Txex it was moved, that the plaintiff might declare this Term !f the pl4intiff 
winſt THOMAS ASHFIELD ſentor : and it was thereunto anſwercd, U eure 
wat it could not be; for the courſe of the Court is, that none tholl „ f“ 
jclre againſt any by reaſon of a bill but within three Terms (a) after ;,,, 7.4; after 
Ede bail filled; and the courſe of the Court is the law of the Court.— bai! pat in, the 
refore it was referred to MR. BRoME, the Secondary, to call all n v br one 
eclerks together, and certify what the courſe is in this point; who = ren 9 
*tited the uſage for twenty years and more to be, that no declara- flint KANE 
n ſhall be taken upon any bail but within three terms after the bai] bail, dif H rged, 


! . . . 
ed; and that LoRd PoPHAM in his time and the Court made an Comb. = 5. 


— 
— 
— 


S 7 A 


b refs order accordingly; for before his time the uſage was often Salk. 98, ). 
he Rerwiſe —THE Cour here held it to be a very good courſe, and naar 2 
N at it ſhould not be altered. Wherefore, becauſe the plaintiff had Dougl. 71. 

1 ; 


x filed a bill upon this bail in this Term, which was the fourth 
am, they appointed it ſhould be taken off the file, and that the de- 
atant ſhould not anſw&r. 


(«) See 13. Car. LHC 2. f. 2. 4. & 5. Will, and Mary, e. 21. Salk. 98. 


Charles Howard againſt Sir William Cavendiſh, and C, 2- 
| his Wite. 
Michaelmas Term, 18. Tac. "S Roll 453. 


| 4 of 2 — given in dower, and in execution thereof. A ſheriff's re- 
dae. — demand was to be endowed of the third part of rv to a writof 
3 5 £ un, and of fix hundred meſſuages, two thouſand 3 8 
N * in Qun, and twenty-three other towns, and of the hag made ſeifin 
72 oxſey ; and A recovery by default; the habere fa- u di uno tene 

was awarded with a writ to enquire of the value, for“ gern eivx 


u he huſband died ſeiſed: whereupon the ſheriff returned, grad; . e, Se. 


I fectt ſe 4 « fuffici 
CR 1 de tertid parte of the honor, hundredor. tenementor. eee 


Go 8 


R * 
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Howard et advocationts, VIZ. de uno tenements SIVE firms in Crux Vxot 


arainſt . . 
Ceres Ws rox Ferm, tunc vel nuper in occupatione WILLIIuI Uxroy 


and his Wire. Ce. | | 25 
The error aſſigned was, That it was uncertain; for « a tenemem 


Palm. 264 c gr farm” is uncertain ; and therefore an ejectment 4: meſſuari 
(a) Ante, 125. SIVE tenemento is ill (a) : ſo an indictment that he entered into a mel. 
Poſt. 633 ſuage or tenement, was ruled tobe ill: ſo in other places after, it is 
Oro. Car. 189. de 13. m:ſſuag!!s froe tenementis, cum terris, pratis, paſcuis et pafturix 
ne vide z. Ter. eiſd. pertinentibus, tunc vel nuper in tenurd vel occupatione of J. 5 


— rer. and twelve other tenants hy copy: which was alledged to be uncer. 5 
tain for the cauſe aforeſaid; and then being ill in this point, and dn. 8 
mages found for all, it is ill, &c. 0 


HouGHToN, Juſtice, inclined to that opinion; but ALL Tu 
OTHER JUSTICES held it to be well enough in aſſignment of dower, 
becauſe it is but the return of the ſheriff, and needs not ſuch preciſe 
certainty as in declarations or indictments: and therefore it was {id by 
LEA, Chief Fuftice, that meſſnagium five tenementum in tenur. J. $, i 
ood and uſual ; and it would be infinite to ſet down here every of 
them by itſelf; but when he faith in the end that he hath delivered 
them all by metes and bounds, it ſufficeth. /ide Old Bl. of Ent. 225. 
230. 242. 245. and New BIA. of Ent. 271. 275, 276. | 

It was alſo moved at the bar, that the judgment being good, as is 
confeſſed, and the writ of ſeilin well awarded, there is not error in 
the Court in awarding execution; and no error can be a{ligned in the 
ſheriff's act in giving the ſeiſin and returning thereof. —I)operDGE 
was of that opinion, unleſs it were, as this caſe is, where damages 
are to be enquired, and judgment for them: fo as if for any of them 
it be ill, then the recovery of the damages being entire, it 1s il far 
all. e ; 

A SEconD ERROR aſſigned was, Becauſe the ſheriff hath given the 
third part of the advowſon, et bona et catalla felouum, which arc rate 
chiſes, whereof ſhe is not dowable.— Sed uon allxcatur : for they ned 

Co. Lit. 32.2. that the return was good; for of an advowſon, if it be in grolsor ap- 
pendant, ſhe is dowable. Lide 13. Edw. 2. Dower,” 161. I. 

Edw. 1. ibid. 163. 11. Edw. 3. ibid. 80. 15. Edu. 3. ibit . 

And of franchiſes, parcel of the honor of Clun may be well aſhyne); 

and they may be parcel and appendant to the honor, although thc} de 

not belonging to a manor, which is of an inferior nature. \Where- 

fore the judgment and execution were affirmed. 


| cept 

Cast 13. Arundel againſt Mead. ler 
Ejectment on a IEC TMENT of a leaſe from Lady Morley of lands in the coun- * 
demiſe for five ty of E/ex; ſuppoſing that Lady Morley, on the hirit day ol. 4 un, 


1 "or 14. Fac. 1. demiſed them to the plaintiff for five years if the een 0 
e long, by force whereof the plaintiff entered, — ps inde pilſ:) r. 


fendant entered and that the defendant pytra, viz. ſexto Mail, entered ai ejecte 


and ejecked him him 2 termino ſus predicts nonilum finito, et adbuc extra tenei. 
from his afore- 


ſaid term gan- The defendant pleaded not guilty; and found for the plaiutiff bd 
dum finito, et ad- jury at the bar. 


e pr tel It was now moved in arreſt of judgment, that the declaratlo" 1 * With; 
averring that good, becauſe there is not any averment of the life of the _ 5 pon 
che leſſor was time of the action brought; for if ſhe be dead, the term 1s ete Arte, 
RE RR. ed, and he cannot have this action to recover the term. | 


Polt. 637. bes 4 
Hob. 208. 263. Moor, 262, 1. Jerm Rep. 759. 2 * Ita 


\ 


Lea, Chief Fuftice, DODERIDGE, and HoUGHToxN, held it to be Azvxvez 
colenough: for he ſhewing that the defendant cjeRted him d termi- Ifers 
u undum finito, thereby implies that ſhe is yet alive, for otherwiſe : 
he term is determined ; and relied ſtrongly upon the caſe 13. Eliz. 

Dyer, 304. where in an ejectment of a leaſe his ſuppoſition that the 

wn adbucſrſitus exiſt implies his life : ſo here. 5 

But CHAMBERLAIN to the contrary ; becauſein an expreſs limit 

won depending upon life it ought to be ſhewn by expreſs matter, 

ul not by implication, ' that ſhe was alive at the time of the action 

brought : and the words nondum finito are in every ejectment - and it 

emeth that the caſe is the ſtronger, foraſmuch as the jury hath found 


im guilty, | | 
I 2 Juſtices held that it was not material; for they find 
lim guilty of the ejectment at the time of the entry. But yet, by 
de opinion of the three Juſtices, judgment was given for the plain- 
if; and a writ of error being brought thereof, without much debate 
de judgment was affirmed. 15. Edw. 4. pl. 6. 28. Hen. 8. Dyer, 
19. Plow. 31. 


Boſton againſt Tatam, Clerk. | Casx 14. 


CTION FOR THESE WORDS : « He was a thief, and An agion will 
« ſtole my gold.” After not guilty pleaded, and found for lie for ſaying a 
de plaintiff, it was moved in arreſt of judgment, that theſe words 3 1 
xe not actionable; for there is not any time mentioned when they Ante = 2 
were ſpoken, and it may be that it was when he was a child, or in 3 5 

be time of queen Elizabeth, or before, ſince which hath been divers Ilutt 1. 5 
general pardons, ſo as there cannot any loſs happen to him, nor any Cro. Car. 317. 
ſcandal, when the time is ſo uncertain ; for was intends the time paſt, 1. Com. Dig. 
ulnot that he is ſo at the time of the words ſpeaking. —Sed non alle- 177, 188. 

@tur; for it ſhall be intended to be maliciouſly ſpoken, and to dif- 
credit him. And it is a great ſlander to be once a thief; for although 2. Term Rep. 
2pardon may diſcharge him of the puniſhment, yet the ſcandal of the 473. 

offence remains; for pœna poteſt redimi, culpa perennis erit ; and it 

0ught not to be intended that it was when he was a child. Where- 

lore it was adjudged for the plaintiff, | 


Porter againſt Philips. | Cazr 15, 


1 2 Fuly, 1620. In conſideration that the plaintiff A releaſe of all 
LL would lend him ſeven pounds ten ſhillings, and would ac- ions and de- 
cept a bond of Sir George Mannors of eighty pounds, and à let- —— aan 
ler of attorney to ſue it, and would promiſe to releaſe to the de- fideration for a 
kndant all actions and demands; the defendant aſſumed, that if promiſe en ey 
te plaintiff could not recover from the ſaid Sir George Mannors for- * bond within 
7 pounds within ſuch a time, he would pay taat forty pounds to him if the obligor 
Von requeſt : and alledged in fact the lending him the ſeven pounds did not, does 
er ſhillings, and the acceptance of the bond of eighty pounds, and not extinpuiſh 
it letter of attorney; and that he, according to his promiſe, 1 t 
ity the ſame day and year releaſed to the defendant all actions from — 
10 de nands: and that the defendant had not, according to his ment within the 
Promiſe (though he could not receive from Sir George Maunors time, although 


Whin the ſaid +; 3G . . a gi ven after the 
* ſaid time, &c. et licet requiſitus ), paid to him the forty promiſe made. 


. 5. Co. 86. 70. b. Co. Lit. 291. 1. Lutw. 245. 2. Bull. 231. 286. Poph 136. Cro. Eliz. 
Sſ2 | The 


+ 
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Poxrex The defendant pleaded non aſſumpſit; and feund againſt him. 

by xa now moved in arreſt of 7 the plaintif by * 

5 " (which he himſelf hath ſhewn that he made the ſame day after the 
promiſe of releaſing all actions and demands) hath extinguiſhed this 
action, and therefore by his own ſhewing hath. no cauſe of action. 


But ALL. THE Cour held the action to be well maintainable; wor 
this releaſe is part of the conſideration, and the cauſe which gires him 
this action, and without making thereof he could not maintain thi 
action; and although the releaſe is general of all actions and de. 
mands, yet that doth not diſcharge what is future, and whereof he 
hath not any cauſe of action at the time of the releaſe made. Where. 
fore it was adjudged for the plaintiff (a). 

(a) Vide ante, Clerk v. Thompſon, 170. Hancock v. Field, $71, 


Casz 16, Stubbs againſt Cook. 


An f, FDENTITATE NOMINIS> For that in the replevin by Cal 
nominis lies after F againſt Ralph Stubbs for beaſts taken, he made cognizance as bai- 
— and ſiff to the Earl of Northumberland for an amerciament in a leet; 
1 whereupon they were at iſſue ; and found for the plaintiff, and danu- 
Ante, 520. 583. ges and coſts aſſeſſed, and judgment given accordingly. He ſurmiſ. 
Hob. 230. ed that the ſuit was againſt Ralph Stubbs ſenior, and, execution being 
: G = 5. 268. ſued, the ſheriff had endeavoured to levy the damages and coſts upon 
2. Hawk. P. C. the goods of Ralph Stubbs junior, wherefore he ſued this writ to 

654. be diſcharged: and the writ was allowed, although it was after ver- 
. dict, judgment and execution awarded. 


Carr i Kynaſton again Lloyd and Others. 
In the Exchequer. | 


Lands given in JECTMENT for lands in Boditham in Denbighſhire, of a let 
conſideration of of Andrew Kynaſton for three years. Upon not guilty pleaded, 
OE. _ and trial in the county of Sali being the next county, upon a fpecia 
rw chef to verdict the caſe was found to be thus: David ap Richard: being 
huſband and ſeiſed in fee of the lands in queſtion (which were found to be of 
wife in ſpecial the annual value of twenty pounds now and at the time of the ul 
al, _ cue ſurance), and having only two daughters and coheirs, VIZ. Mar- 
neue = garet and Mary, by indenture betwixt him and John. Kynafn 
neral, remainder ZI. Elix. covenanted with the ſaid John er in con{ideratin 
to her ſiſter in of marriage betwixt the ſaid Fohn Kyna/ton and the ſaid Margore, 
fee, are Bot. and in conſideration of one hundred and fifty pounds to be 
5 3 © 20. by the ſaid John Kyna/ton at ſuch days, to aſſure thoſe lands by fine 
although the to the uſe of himſelf for life, and after to the uſe of the lad } 
valuable conſi- Kyngſton and Margaret, and the heirs of their bodies; remal 
GS to the heirs of the body of Margaret; remainder to the ſaid Mr 
. with to the full and her right heirs. The aſſurance was made accordingly, 
value of the the marriage took effect. John Kynaſton paid the one hundred , 
land. fifteen pounds. Afterward the ſaid * Kynafton and * 
Ante, 174. 474. had iſſue Andrew Kynafton, leflor of the plaintiff. The fad / * 
7. Co. 40. a. Kynaſton died. His wife Margaret takes a ſecond huſband, 5 
9. Co. 125. aliens by fine to J. Lloyd, the defendant. Andrew Nyngſlon en 


— ye bony for the forfeiture, and lets to the plaintiff, Andy Whether tas 
ones, 13. 
Plowd 463. Moor, 93. 250. 716. Dyer, 248. Co. Lit. 366. a. Cro, Car. 244. Cro. Elis. 2. 5 


1. Leon. 261. Plowd. 464. Onſlow's N. P. 96. we!t 
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were an eſtate within the ſtatute of 11, Hen. 7. c. 20.? was the 
ſale queſtion, 8 ä | | 
It was ſeveral times argued at the bar on the plaintiff's part by 
ou JEFFERY and GLANVILE, and by SERJEANT Janes and 
GronGE CROKE on the part of the defendant ; and much enforced 
on he plaintiff*s part that it was within the words and intent of the 


elle for life of twenty pounds a year, for which one hundred and fif- 


teen pounds is a ſufficient conſideration, | 5 

But againſt it was argued, that it was the land of the wife's father, 
© it isan inheritance moving from the anceſtor of the wife, and is in 
conſideration of marriage, which is intended the principal and origi- 
ul conſideration : although there be payment of money, yet this is a 
rea conſideration, the other but perſonal, which is not regarded fo 
much, and therefore it is out of the ſtatute of 11, Hen. 7. c. 20. Alſo 


by thoſe words: ſo here. 


And ALL THE BARONS were of opinion, that this is not any join- 
ture within the ſtatute of 11, Hen, 7. c. 20, becauſe the land moy- 
ed from the wife's father, and her advancement in marriage is in- 
tended to be the cauſe of the gift, and not the money : and this ap- 
pears, becauſe the limitation is to her and her huſhand in ſpecial tail, 
and after to the wife in general tail, and, for default of her iſſue, to 
her ſiſter in fee; ſo as the father principally intended the advance- 


land, but to have the eſtate limited to him as well as to his wife, ſo 


ws adjudged for the defendant, 


A caſe was cited 36, Elia. in the court of wards, where Smith, 
being ſeiſed of lands of the value of twelve thouſand pounds, by in- 
lenture covenanted with Sir Jahn Littleton, in conſideration of mar- 
ge betwixt William Littleton, ſon of the ſaid Sir John Littleton, and 


r 


ired marks paid by the ſaid $ir John Littleton, to aſſure the lands to 
de ule of himſelf for life, and after to the uſe of Smith for life, and 
ter to the uſe of William Littleton and Margaret, and the heirs of 
tte body of the ſaid II illiam on the body of the ſaid Margaret, re- 
mainder to the right heirs of Milliam Littleton, the lands being holden 
dy knight- ſervice jn capite. The marriage took effect; the con- 
e ances were made accordingly ; after ward Smith died, The queſ- 
don was, Whether this was a conveyance within the ſtatute of 32, 


53 a= « 7 * 0” 


— X a OO 9fa..c-+ 


©2- 


. third part, or as a conveyance for that money (fox then the 
ng ſhould have nothing)? And it was reſolved, that it was a con- 
cunce within the ſtatute of 32. Hen, 8, c. 1,; although money was 
* the cauſe, yet the principal cauſe by intendment was the daugh- 
"> Marriage and advancement. Wherefore by advice of the Chief 


Woe Within the ſtatute, and a decree made accordingly. h 


* 


Webb 


©* 


ſutute, it being purchaſed by the huſband for a valuable ſum of mo-- 
ney according to the eſtate; for it is but a reverſion expectant upon an 


it isas a gift in frantmarriage, where the donees have an inheritance 


he might have the lands although he had no iſſue, Wherefore it 


Margaret, daughter and heir of the ſaid Smith, and for thirteen hun- 


Hen, g. c, 1, for the adyancement of his child, that the "_ ſhould 


Juſtices upon à caſe. made and argued before them, it was reſolved 
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again 
LLoyp, &c. 


nent of his daughter: and although the huſband paid one hundred 
and fifteen pounds, that is not intended as a valuable price for the 
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ca 18, | Webb againſt Cook. 
If the ſpiritual ROHIBITION to ſtay a ſuit in the eccleſiaſtical court at Ny. 
court refuſe a wich for defamation, and calling him “ whoremaſter,” and fi. f 


plea good at ing that © he had a baſtard:“ and ſhews, that the defendant 14 
none" ſued in the ſpiritual court, was ſentenced for this cauſe of . 
ſhall be prohi- baſtard, and ordered to keep the baſtard, at the ſeſſions in Mrul 
bited and, notwithſtanding, they would examine this again in the ſpiritu 


IG court: and upon this ſuggeſtion the defendant demurred. 
4 Balg — Ir was ADJUDGED, that the prohibition ſhould ſtand; for, being 


x. Roll. Rep 61. ſentenced to be the reputed father by the juſtices of peace at the fc. 

4. Com. Dig. ons, which is ” authority of the ſtatute law, it cannot be now im. 

* 2 Mn peached in the ſpiritual court norelſewhere; and all are concluded t 
© fay the contrary until it be reverſed. 


Cas 2 19. n k Samms againſt Mercer. 
Br, If a plea of JEBT againſt anexecutor upon an obli gation of forty pounds,— 0 
no aſſets to ſa- The defendant pleaded three judgments in debt in the courts u 


tisfy the judg- Roche/ter, and one judgment in this court, prout patet per recorda 
1 prædicta, and that he had not aſſets to ſatisfy thoſe judgments : where. 
wick, YE averred upon it was demurred : F1RsT, Becauſe he doth not ſay, praut ate 
they were for a per ſeparalia recorda, and conclude every of them ſeverally praut pate 


Juſt debt? per record. in the ſaid court, &c. (a). 


| : 1 SECONDLY, It is not ſhewn what ſums he had in his hands to {ati 


Vangh 104, fy, ſoas the Court might know and adjudge thereupon. 


S . THIRDLY, Becauſe it is not averred that they were vera et jus 
Cowp. 422.424. 4bita whereupon the judgments were given. | 


 DopektpGE held that it was ill for all theſe cauſes. 


| at 
4 333. Hou ro held it to be ill for the ſecond cauſe. fo 
= "ar 5 The Cater JusTICE, for the firſt cauſe, but not for the other, t 
. = * * | ar 

Ante, 182. CHAMBERLAIN, 7u/tice, was abſent. 


Wherefore they all agreed, that for the one cauſe or other the ple 
was ill; and therefore it was adjudged for the plaintiff, Jide 9. C. 
fol. 109. Merial Treſham's Caſe. | 


(a) By 4. & 5. Ann. c. 16. no excep- cauſe of demurrer. See alſo 16. & 1) 
tion ſhall be taken for want of prout patet Car. 2. 
per recordum, unleſs ſpecielly mewn for 


Ca3E 20. Arnold Waring againſt Perkins 
Hilary Term, 17. Fac. 1. Roll 1047. 


In debt on a RROR of a judgment in the common pleas, where in "= be 
eee gr E declared, IJ hat on the 5th Oct. 15. fac. I. at London, 8 4 
labour as a tay- 2 Pariſh, the defendant retained him guod aptaret et conficeret "I 
lor, the decla- a doublet and hoſe, and for that purpoſe that he bought ſo muc y 
ration need not at ſuch a price, and other things at ſuch a price, et aptavit 2 
1 '© for him a doublet and hoſe, and deſerved for his labour ſo m 

how — which in all amounts to ſo much; per quod actio accrevit. 
ed; ang after The defendant pleaded non debet; and found for the plaintif, ws 


9 judgment given accordingly; and error aſſigned by BID 


ſume the goods : 5 : . and doth not few 
were delivered FIRST, That he faith, guod aptavit et confect 5 
SpcovnDth 


to the plaintiff, the day nor place, and that is iſſuable. 
Vougl. 683. 
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ecauſe he doth not ſhew that he delivered them to Wanne 


e&conDLY, B | — 
* eady to deliver them.— And for theſe cauſes, 4 
Vir. be p _ bc hy » THE CouRT (ahſente LEA) held it to be SENG: 
ſay +a and gave rule to have the judgment reverted. 


after CovENTRY, Attorney General, moved it again, 
22 hands of all the prothonotaries of the common pleas, 


hs he f 2 
bh * in debt are uſually in that form, neither mentioning 
tuz] the day nor place of the making; but in an action upon the caſe, in 

1 ofjumpſit, they uſed to mention both : and the reaſon thereof ( as 
ing CorenTRY urged) is, becauſe in debt the defendant might gage his 
eil lay, and the time or place of the making ſhall not be traverſed; but 
m. n an action upon the caſe it is ifſuable, and therefore ought to be al- 
d to 


edged. 


xD Pol vr, He ought not to alledge delivery, but : 
3 — part, if he will bar him of his action; for it 
«3 ſaid, that a taylor ſhall not be compelled to bring them home or 
&liver them until he be paid for them, or be ſatisfied upon the deli- 
jery, and that is to be proved upon evidence. 
Wherefore for theſe cauſgs the judgment was afterwards affirmed ; 
and ALL THE CouRT (abjente LEA), mutata apinione, held it to be 


well enough, eſpecially after verdict. 
| © Carr 21. 


Langley againſt Payn ; 


U THERE the verdict being imperſect, a wenire facias de novo il a venire facias 


ict given againſt both & v be 
was awarded, and then a general verdict given ag u 9 


leſendants, whereby they were found guilty : A 
And now moved in arreſt of judgment, That this is a void verdict, notwithſtand 


i leaſt as to the wife, becauſe, before, by the firſt verdict ſhe was ing 257 5 ue 


found not guilty, which appears upon the ſame roll whereupon the | & ans right « 
tenre facias was awarded; and as to her the verdict was perfect 3 as to one of 

and the venire facias being awarded for the trial of that which was the — 

mperfe&, the then finding here of the ſame treſpaſs, “ that ſhe was hag 5-4 

* guilty, where the contrary was found before, is merely a void 2. Roll. Ab. 722. 
verdict, | E Cro. Eliz. 599 

Ard ALL THE CourT held, that the firſt verdict was merely void 1. Salk. 346. 

by rez/on of the imperfection therein, and is as no verdict ; and all 

Mat is found therein is void, and not to be reſpected, although it be 

eltered in the ſene roll. Wherefore the fecond verdict is good, 

bing found upon better evidence : and it was adjudged for the plain- 

un, 


Steward againſt Coles. * 
52 upon an obligation of a thouſand pounds, conditioned for 9, It in debt 
the payment of five hundred pounds at fuch a day. The defen- on bord tender 
Unt, after imparlance, pleads tender of the ſaid five hundred pounds han aro 
«the day and place of payment, and that none was there to receive, parlance, with- 
and that he is yet ready to pay. out alledgivg 


5 : | ; tout tems pres ? 
The plaintiff thereupon offered to demur, becauſe he doth not 
lead tos i the da Lut. 226. 239. 
Pcad tout temps priſt; and although he tendered it at the day, 2 1%. 62. 
"creby he ſaved it for the time, yet as he doth not plead faut 1. Sid 10. 
| - | Salk. 622. 1..1.4. Ray. 254. 
fembs 
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STEwanD temps priſt, it ſhall be intended that he had forfeited hi 
agairft . 4s he ſhould have judgmentor no was much "ew 


ColLxs. 

The defendant therefore durſt not inſiſt upon his 
direction and mediation of the Court), in ful, Pew boy ry 
coſts, and damages, one hundred pounds beſides the five hundred 
pounds. Vide Dyer, 300. This plea held good 21. Hen. 7. N 
36. Hen. 6. pl. 13. 5. Edw. 4. pl. 141. 8 | _ 


Car 23. Sir Bernard Grenvile againſt Sir Nicholas Smith, Executor 
| of Sir George Smith, 


; / 

A judgment OVENANT. For that the teſtator covenanted by indentur 
upon 4 verdict to pay for his daughter Grace's marriage with the plainti 
entered different Pa) 8 lage with the plaintiffs ſon 
from the entry four thouſand pounds at ſeveral days, and for non-payment of four 
on the polea, is hundred pounds at one day the action was brought. The defendamt 
e by - pleaded non ef? factum teſtatoris; and found for the plaintiff ; and da. 
Poſt. 6 1 * mage found four hundred and 8 pounds, and for cots fifty-three 
Ante, x85, ſhillings and fourpence, and the coſt increaſed by the Court to tuche 
x.Roll.Ab. 206, pounds. The judgment entered upon the poſtea was, © guid recupe. 
Jones, 9. e ret damna prædicta, amounting to four hundred and thirty-two 
. Sid 70. « pounds, de bonis teſtatoris, fi tantum habeat in manibus, Gt. tt þ 
Cro. Car. 410. (; . 22 5 

pane non pro miſis pred. de bonis propriis, &c.” But the entry of the 
1. Com. Dig. judgment upon the roll was, “ quad recuperet damna pred. attinget. 
335. « ad four hundred and thirty-two pounds, de bonis eee 
_ «0-590 Ec. et ſi tantum in manibus ſuis non habet, tunc damna praditla at 
n e bonts defendentis proprits,” where it ought to have been, « tur 

« miſe preditt. Ac.“ 


Hereupon a writ of error was brought, and the record removed, and 
the matter upon the entry of the judgment was aſſigned for error: 
and it was now moved in the king's bench, that it might be amend- 
ed; for there was not here any defect in the Court, nor in the protho- 
| Notary who ſigned 2 but in the clerk who entered it ca- 
trary to his warrant ; for the entry upon the pgſtea was well, and that 
was his warrant for entering it upon the roll, which being enter 
otherwiſe is a mere default in the clerk, and is amendable by the fta 
| tute of 8. Hen. 6. c. 12. (a). —And ALL THE CouRT was of that 
opinion upon view of the poſtea, and upon examination that it ws f 
before the entry of the judgment; for it was awarded to be amend: 
according to the roll: and it was amended accordingly, althougi it 
was obj e&ed that the record was removed. 


(a) See 16. & 17 Car. 2. c. 8. and 4. & 5. Ann. c 16. f. Geo. 1. c. 13. 


Arecord in C. B. But it was held, that the record was not to be removed, but the 
may be amend- tranſcript thereof, therefore it might be well amended ; and altnoupd 
ed after error gp 2 a * 
and beſore re- the record itſelf had been removed, yet it is uſual in the cem 

moval into B. x pleas, upon ſuch a miſpriſion, to amend the record which 1s before 
1. Roll Ab. zog. them; and ſo if the king's bench will amend it, there (hall not be 
_—_ — ſeveral records before them: wherefore it was here er, 

oph 102. . . 3 

1 Wil. 339. Afterwards in Hilary Term, 19. Jac. 1. upon g er 1 
Cowp. 341. the exchequer, a certiorari was awarded to certify it; an 

Dougl. 116. 136. nution, it being certified according to the amendment, the Juv 


ment was afirmed. Hil 
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Sir James Lea, Knt. Chief Justice. 

Sir John Doderidge, Nut. | | 
5 Robert Houghton, Kt. Juſtices. 
der Thomas Chamberlain, Nut. 

dir Thomas Coventry, Knt. Attorney General. 
dir Robert Heath, Kut. Solicitor General, 


Bennet againſt Tabram. 5 . I. 
Michaelmas Term, 19. Fac. 1. Roll H. 


CTION FOR WORDS. Whereas Sir William Aylif; To fay © Thou 
knight (to whom the defendant was ſervant), was robbed of © Art a main- 

livers goods by perſons unknown; that the defendant, to ſcandalize , —_— 

te plaintiff, ſpake theſe words: « Thou art a maintainer of thieves . yah my maf- 

« to ſteal my maſter's goods“ (innuendo the goods of the ſaid Sir « ter's goods,” 

William Ayliff who was robbed), | 4 8 

The defendant pleaded not guilty; and found againſt him; and da- 1 en 


mayes ten pounds. | 


After verdict TowsE, Serjeant, moved in arreſt of judgment, that 
bee words are not actionable; for he doth not ſay, that he maintain- 
cl the n in felony, nor knew them to be thieves ; and one may main- 
un thieves, not knowing them to be thieves. 


ded non allxcatur ; for the words are to be taken in the moſt ſlander- 
ous part, as he ſpake them. DoDERIDGE cited a caſe in this court, 
* Thou maintaineſt pirates who rob upon the ſeas ;”” and it was ad- 
judged that the action lies: ſo here. Wherefore it was adjudged for 
the plaintiff, Py 


. 


=> © 


Eardley againſt Turnock. | ä 
Michaelmas Term, 18. Fac. 1. Roll 1114. 
3 of a judgment in the common pleas. The error aſſign- A variance a 


= 2 T3 


ed was, Becauſe the writ original in the common pleas (which to damages be- 


"removed hither) was, That Zaraley was ſeiſed in fee of a meſſuage "ven ns: oth. 
ud ſixty acres of land, ſixty acres of meadow, and eighty acres of 50% war _ 
palture, in Heyton; and th | ad apts 21 pg 
palture, eyton; and that he and all his anceſtors had com- is aided after 
401 2ppurtenant in two hundred acres of waſte and that the defen- verdict by 


Gant had encloſed three acres thereof, and diſturbed him of his com- gn 
mon to the plaintift's damage of forty pounds, The declaration ſup- 3. Co. — 50. 


po:th it to the plaintiff's damage of one hundred pounds. F. Co. 102. 


do for this variance betwixt the origi Ju March. 107. 

oh; de ginal and the declaration it was 

8 2 the plaintiff ought not to recover, but ſhould be I POS 

ved; * otherwiſe, it was alledged, the king would be de- Cowp. 178. 229. 

5 11 5 and it is not a trial without an original, but it is 474. 766. 
But 


O 


a A 1 WMP EE us Rf i 


— 
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EARDLEY But ALL THE COURT held, although it had been a good excey; 
N X in the common pleas before the plea pleaded for the 8 k 

nov being after verdict upon not guilty pleaded, the jury finding 10 
twelve-pence damages, it is well enough, and not aſſignable 0 | 
ror. Butif the verdict had found more damages than were com * 
ed in the writ, and leſs than are in the declaration, yet it had bees 1 
and the judgment erroneous, for there is not any writ to warrant i 
but when the damages are leſs than they are in the writ or count p 
is otherwiſe : wherefore it was held to be no error at the ont 
law, eſpecially now upon the ſtatute of 18. Eliz. the variance not be 
ing in matter of ſubſtance or in point of the judgment. Wherefore 
it was held by all the Juſtices to be well enough. 


in an action for A SECOND ERROR aſhgned was, That the declaration ſuppoſe 
diſturbance of common to ſixty acres of land, ſixty acres meadow, and eighty acre 
dance between Paſture 3 and the verdict finds that he had common to — ade 
the verdid and Ninety acres of land, meadow and paſture, thereto appertaining; and 
the preſcription for the reſidue, that he had not common; fo that they have not four 
— w_ ſuch common whereof the plaintiff counts; no more likewiſe do the 
88 , ſhew the quantity of every the acres of the land, meadow and pi. 
2 2 ture reſpectively, but confuſedly to ninety acres of land, meadoy 
Cowp 474.766. and paſture : wherefore this is not any ſuch common as the plaint 
Dougl. 666. declares.—Szd non allocatur ; for the common is but the inducement 
+.Ter.Rep.235- to the action, and the ſubſtance is the incloſure which did the un 
9% 447+ and if he had common to more or leſs land, it had not been materi 
in this action or upon this iſſue; but if it had been a ſpecial iſſue 

whether he had common for ſo much land, it might peradventure 

have been otherwife. Wherefore, &c. 


Plaintiff ſhall be A THIRD ERROR affigned was, Becauſe the judgment 1s, gu 
0 0, e 5 defendens fit in miſericordid, and alſo the plaintiff in muſericordas yr 
Mats that are falſo clamore, c. for that land which is found againſt him; wheres 
found againſt he ought not to have been ix miſericordid, for it is not material: s l 
him. an action for words, when part of them are found for the plaintif 
1. Roll. Ab. 216. that they are actionable, and part found againſt him, the plainiit 


x 453 ſhall not be in miſericordid, becauſe it is not material. Vide b. £4. 
8. Co.6r. 6. Dyer, 75. 


Moor, 692. DoperIDGE and CHAMBERLAIN held it to be no error; for it- 

—_ 3 aſmuch as he declares falſely, although he hath cauſe to recover, de 

48%] 5 ſhall be in miſericordid, becauſe his complaint was falſe in ſome pat 
B. R H. 2. ide 8. Co. 62. a. Beecher's Caſe, | 

But LEA, Chief Fuſtice, doubted thereof, wherefore he would 2. 

viſe. Butafterwards in Eaſter Term, 20. Fac. I. it was moved 4240 

the firſt day of the Term, and, notwithſtanding any of theſe exctp- 

tions, the judgment was affirmed, Vide poſt. 630. 


Ante, 128. 


Carp 3. Sir William Pope again/t. Lewyns. # 
A dean A CTION ON THE CASE. The declaration ates, BW 
founded on a the defendant, on 31 May, 19. Fac. 1. had bargan* 1 | 


warranty muſt the plaintiff to ſell him a mare, the defendant then 
ſhew that the a | : * 
warranty was made at the time of the ſale. Ante, 197.— Dyer, 76. 1. Roll Ab. 97- 27 
Dig. 167. 172. Stra. 414. Cowp. 814. 818. Dougl. 18. 21. 1. Term Rep. 345. 2 _— 


Hilary Term, 19. Jac. 1. 'In B. R. 


* ſpavins, ſplents, ef ad laborand. impotentem, equam præ- 
4 ſanam et abſque aliqua in tate WARRANTIZAVIT, et eandem 
man pred. 31 Maij. 19. fac. I. pro 20/. apud LOND. Sc. eidem 
WiLL18L.40 falsd et fraudulent. adtunc et ibid. vendidit, et ſic dictus 
FI fallaciter decepit the plaintiff of the ſaid mare to his damage, 
kc : 


The Jefendant pleaded not guilty ; and it was found againſt him : 


F1xs7, Becauſe he doth not ſay warrantizando vendidit ; for 
aherwiſe it may be that the warranty was at one time and the ſale at 
other time, although they both were in one day, and then the ac- 
$01 is not maintainable. And although the precedents in the Book 

Futric be in this manner, it was anſwered, that there it is warrant, 
dad; which being ſhortly writ may be expounded warrantizgnds, 
whi:h conjoins it to the ſale; but as it is, .it may be otherwiſe in- 
tend:d, and then the declaration is not good. 


u dice, did not deliver any opinion. Wherefore, the defendant ap- 
hing, the plaintiff declared de novo. 


Burbolt again/t Kent and Anne his Wife. 


Trmity Term, 19. Fac. 1. Roll ; and Michaelmas Term, 18. Fac. 
1. Roll 308 1. in C. B. fires 


— 


haliſn the father held a meſſuage and twenty acres of land in Swar- 
% and twenty acres of land in Thorp in the county of Lincoln, of the 


D 


Gi-ndants pleaded not guilty; and it was found againſt them, 
ja!zment given for the plaintiff; and now error thereof brought. 


In, 558. 
AS 


Wark 


ee Medged to be at Swarley, the trial is well enough; but if the where the fad 
bs bo, been upon the tenure, it had been otherwiſe, for then it isalledged, 
10 ld have bee 


«trthſtanding theſe errors, the judgment was affirmed. 


id it was moved in arreſt of judgment, that the declaration was not 


Maſon 


631 


ine the ſaid mare to be lame, et variis infirmitatibus deficere, Sia Wu. Port 


again 


LewYNs. 8 


SECONDLY, This declaration is uncertain for want of the word ef Certainty. 
ther the warrantizavit ; for as it is, it is inſenſible.—And DoDE- Cowp. 682. 


dor and CHAMBERLAIN were of that opinion; but LEA, Chref Dougl 158. 
. Term Rep. 
"We - 


CasSE 4. 


On a judgment 
on a penal ſta- 
tute, the de- 


8 of ward of one Edward Beetiſon, ſon and heir fendant ſhall be 


of one Edward Beetiſon, at Swarley. For that the ſaid Edward * 348 


8. Co. 60 


a . Co. 134 
plantiff, as of his manor of Swarley in the ſaid county, by knight's 4 Roll. Rep. 


ſice, and died in his homage, his heir being within age, viz. of 400. 
the age of two years; and the defendants raviihed him, &c. The Svib 62. 
4+ Com. Dig. 
and 159. 
2. Hawk. P. (.. 


Tut FIRST ERROR aſſigned was, Becauſe the judgment is againſt 378. 
em, quod capiantur, whereas there is not any vi et arms in the writ 
"aut; fo the judgment ought to have been in miſericordid.— Sed 
w: 2%xatur ; for being an oftence againſt the ſtatute law, the judg- 
nit is well enough; and ſo are the precedents in the Book of En- 


Sec 5. & 6. Wil. 
& Mary, c 12. 


ECOND ERROR aſſigned was, Becauſe the venire ſucias was de In « raviſüment 
4 7 whereas it ought to have been de manerio de Swarley where * of ward” the 
** tenure is alledged, or from thence and Thorp where the lands lie, e on not 


en allxcatur; for, the iſſue being not guilty, the raviſhment lt), fall be 


from the place 


n of the manor and of the ſaid village. Wherefore, Cro. Car. 162. 
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632 Hilary Term, 19. Jac. 1. In B. R. 


azz 5 Maſon and Others againſt Fox, Stephenſon, and Thon 
| Hilary Term, 18. Fac. 1. Roll | 


A miſpriſion of LN JECTMENT in the common pleas, of a leaſe of Ry, 
— ag Luut and judgment being given for the plaintiff any 1 
ment in ejeck. dict, error was thereof brought and aſſigned, Becauſe the judgmer 
went variant was, quod recuperet verſus FRANCISCUM STEPHENSON pollen | 
= the be a meſtuage, ſixty acres of land, fifteen acres of meadow, and fiſtes 
amended, Acres of paſture ; whereas the verdict was entered, and he was fc 
Ante, 627. guilty of the ejectment of a meſſuage, ten acres of meadow, and thi 
$. ©. Jones, 9. teen acres of paſture, and for the reſidue not guilty; ſo as there j 
1. Roll. Ab. 206. not any land in the verdict, and a leſſer quantity of meadowand pal 
x. Sid. 70. than is in the judgment. And it was moved that it was amendable 
8 32. for it is the miſpriſion of the clerk, who ought to have entered t 
5 Nied 1: judgment according to the verdict, and the paper copy for enter 
Garth 16. thegudgment was right enough; ſo that the miſ-entering of it up 
$ra. 726. 867. the roll was amendable by the ſtatute of 8. Hen. 6. c. 12. But it un 
8 objected that it was not amendable; for being in point of judgm 
will, „it is always imputed to be the act and error of the Court, and . 
1. Com. Lig. merely the default of the clerk : as where a capiatur is entered for 
B miſericordia, or a conceſſum eſt per Curiam where it ſhould have beer 
4c 4 a confideratum ef, Ic. it hath been adjudged to be error, and n 
Ponls > 35, amendable. And thereupon it was much debated whether it migh 
1. Term Rep. be amendable, | 
Fs All the Juſtices of the king's bench and Barons of the excheque 
were aſſembled to conſider thereof; and they all agreed and reſalvet 
(except TAN FIELD, Chief Baron, who rule. Aha upon di 
vers precedents ſhewn to them), that it was amendable, and not like 
to the caſes put; for the entry of a capiatur inſtead of a miericrda 
is an error in point of law, and cannot be imputed to the default of 
the clerk, the clerk having nothing to induce him either ways; but 
| here the verdict is the guide to the judgment, and the Court died 
the judgment to be entered according to that verdict; for the jc 
ment is but the conſequent of the verdict, and when the verdict isbe- 
fore the clerk to enter his judgment, it is but his miſpriſion that i 
Ante, 638, did not enter it according to the verdict, eſpecially here, when tie 
entry of the judgment in the paper is according to the verdid, and 
the entry on the roll is in another manner and diſagreeing from ti 
verdict, and ſo a mere miſpriſion of the clerk, and no default in ti 


Court: wherefore it is amendable, 


To induce the Court thereto divers precedents were ſhewn, 7. 
Trinity Term, 35. Hen, 8. Roll 53. Whitfeld's Caſe, where the it! 
dict was miſ-entered contrary to the notes, v:z, where in 0: 
upon an obligation the condition was to deliver corn betvilt 
Chriſtmas and the Annunciation, the iſſue being joined upon PX" 
formance of the condition betwixt the Feaſts aforeſaid, and verdid 
found for the plaintiff, it appeared by the note upon the doll 
the writ, that the verdict was entered, quod non deliberavit the 
corn ad Fefla prædicta, and judgment for the plaintiff; and em 

| being brought that the verdict was not found according to © 
iſſue, becauſe it afterwards appeared by examination that the ia 


Q.. £>- 


= FEB FERSMSYTYS Hr 


/ 


_— 
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Hilary Term, 19. Jac. Ty In B. R. 


2 we well given upon the iſſue, and was but a milpriſion of the M 440 
* was 1 and the judgment affirmed. 8 Faag 0 


In Hilary Term, 42. Eliz. Roll 673. in the king's bench, Step= 


wth, Jahn Hob. 32% 


„an in an action for words; and error being thereof 
— in due erchequer· chamber, and this matter aſſigned for error, 1 
ne 147701 is neither the ſirname or chriſtian name, but part of the 
as ame, and although it were in the judgment, yet being but the de- 
| aul of the clerk in entering of the judgment, it was ordered to be 
nade Morgan Wolf, and the judgment was —— : 4 N 
Term, 8. Fac. I. Roll 525. John Chelly v. Stoten, I , In entering 
3 * —_ quod 2 Henricus recuperet, ue — — 
there it ſhould be prædictus Johannes recuperet, and error brought named in the 
upon this judgment and aſſigned in that point; which being moved in record be mif- 
the king's bench was amended, and made Johannes; and upon a writ 2amed, it ſhall 


king 8! - be amended, 
i iminution was ſo returned, and the judgment affirmed, n 


In Michaelmas Term, 12. Fac. 1. Roll 1106. Nelſon v. Skeits and his ao] 
Wie, for words of the wife, the verdict was found for the plaintiff, I. Vent 275. 
won not guilty pleaded, and the judgment entered, et prædicl. le 5 — Fogg 
reve in niſericordid, where it ought to have been, ud prædicti le 5 ougl. ** 
oN et FE ME ſerront in miſericordid; whereupon error was brought; 35. 


hut the judgment was well entered in the paper-book, it was award- (. Vent. 277. 
dinthe common pleas to be amended; and upon diminution alledg- 5 * Fogg 
, it was certified, amended, and the judgment afhrmed, 

In Michaehmas Term, 17. Fac. 1. Roll 2075. in the cafe of Sir Judgraent in 
urge Sherley baronet v. Underhill, 'in a quare impedit to preſent to yuare impedit v 


"_— — £c= 
= > 8 
28 2 


uici, the parties being at iſſue, it was found for the plaintiff before 70 pmol 
a, 


be Juſtices of ni prius in the county of Warwick, and judgment was of the o;,carape 
ntered for the plaintiff, quod recuperet præſentationem ad eccleſiam de, of the church, 
b; and thereupon error brought, becauſe the judgment ſhould {hall be amen 
re been ad vicariam eccleſiæ, and not ad eccleſiam; and it was held to "4 5 ** 
ka manifeſt error. | | Hut. > : 


I. Roll. Ab. 206. Vent. 132. Cro. Car. 580. 
But then exception was taken to the writ of error, becauſe it ſup- A variance hes 


witin and Underhill, whereas Sir George Sherley never was knight, rer and the vn 
t 2 baronet only; and it was held to be a manifeſt variance, , un nami 
that the "cha was not removed. Then it was moved in the %% baren, 
1 onmon pleas, that that judgment ſhould be amended; and fo it when he was 
5, by order there; which is a ſtronger caſe, that being a judgment 4 only, is 
dhe aliſe. Jide 11. Hen. 7. pl. 2. & 23. 21. Hen. 7. pl. 31. _ | 
Ed. 4. pl. 47. 22. Edw. 4. pl. 40. 30. Hen. 6 pl. 1. 8. CG. 62. ned 
' nally more precedents of amendments in the Caſe of Id of v. Stepney, Hob. AR 
Las. 865. pl. 44. | 55 | 3 
2. Hawk. P. C. 422. 2. Bac. Abr. 201. Cowp. 407. 844. Dougl. 116.133. 


See 16. & 17. Car. 2. c. 18. 


ESXEarSETT TT AE & 


Ellis? 


by 


Morgan Wolf, the judgment was, uod recuperet verſ. Cro. Eliz. Bugs 


xd foraſmuch as upon examination in the common pleas it appeared . Roll. Ab. zer. 


he vicarage of the church of Nether Elington in the county of Mar. recover preſers. | 


Meth the record to be inter GEORGIUM SHERLEY militem et ba- tween a writ of © 


the party Inigle 
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634 Hilary Term, 19. Jac. I, In B. R. 


en 6. 8 Ellis“ Caſe. - CI 
The caption of } NDICTMENT upon the ſtatute of 8. Her. b. c. 9. of gc 
an indict ment entry. : 
of forcible entry 


The FIRST ExCEPT1ON was, That the inquiſition 
- 00g" fore A. and B. juſtices of the peace; and he dach not 3 my 
verſas, &c. diverſas felonias tranſgreſſiones, &c. ſo they have not any power 
Ante, 32. enquire.—SED NON ALLOCATUR; for upon this ſtatute, juſtices | 
Palm. 277- the peace only, although they be not juſtices ad audiendum ei terminaz 


G. Tit. 257. dum, Ec. have authority to enquire. 


1. Hawk. P. C 283, 284. 


An indidment SECONDLY, Becauſe the entry is ſuppoſed in unum meſſuagium fy 
of forcible entry domum, which was alledged to be uncertain, as a meſſuage oz ten 
in unum meſſuae vr hath been ruled to be ill. —SED NON ALLOCATUR; for it 3 
gum fre domum, ſaid, true it is that an entry into a meſſuage ſove tenement is no 
Ante, 621. good, becauſe tenementum is uncertain what it is; but meſſuagiun 17g 


domus are one and the ſame. 
2, Roll. Ab. 80. Cro. Eliz 189. 1. Roll. Rep. 334. 1. Hawk. P, C. 283. 


An indictment THIRDLy, For that the indictment is, That he was ſeiſtun ft 
of forcibleentry, pefffonaru, which is not certain.—SED NON ALLOCATUR; for iti 
ſtating _ he of a meſſuage five domum, adhuc exiſtent. liberum tenementun, which 
— „ proves, that he was ſeiſed of ſuch an eſtate, whereof he might be 
good. diſſeiſed. Whereof the judgment was good, and Ellis fubmittel bin 


Salk. 260. ſelf to a fine, &c. 
1. Hawk. P. C. 283, 284. 


c 7. | Horſeman againſt Obbins. 


Michaelmas Term, 19. Fac. 1. Roll 
If a condition EBT upon an obligation of one hundred pounds, conditionet 
beto indemnify; That if he fave harmleſs, and indemnify the plaintiff and his 


_—_ hor lands in Stretham in the county of Surrey (demiſed by one John Gra 


good without and one John Beavis, by indenture of ſuch a date, during the term in 
ſhewing how. the ſaid leaſe) from an annual rent of twenty pounds reſerved upon the 


3 '65- 363: ſaid leaſe during the ſaid term, that then, &c. 
2. 4. 2, % 3 , 6 
arty — The defendant pleads, quod d tempore confectionis ſeripti ebigati 


Moor, 857. huc uſque exoneravit et indemnem conſervavit the plaintiff and al i 


Cen 258. ſaid lands from the ſaid rent; et hoc, Cc. 


Hob. 35. And it was thereupon demurred, Becauſe he doth not ſhew quo mel 


3 Abr. exoneravit et indemnem conſervavit; for being a plea in the affrmats 


See Strange, he ought to ſhew how, that the Court might adjudge thereof: but i 
681 White v. he had pleaded in the negative non damnificatus, it had been 


Cleaver, in without further pleading. 
Toint. . 


1.d. Ray. 1416, And of that opinion was THE WHOLE Cour: wherefore, v 
8 28 out argument, it was adjudged for the plaintiff. 


| 633 
Eaſter Term, 
20. Jac. 1. In the King's Bench. 


Sir James Lea, Nut. Chief Juſtice. 

Sir lohn Doderidge, Ant. 1 
Sir Robert Houghton, Nut. Juſtices. 
dir Thomas Chamberlain, Nut. 


gi Thomas Coventry, Knt. Attorney General. 
dir Robert Heath, Kut. Solicitor General. 


—ů — .. —m ł 


Harvy againſt Chamberlain. Cant 1 


CTION for theſe words ſpoken to the father of the plaintiff, In an action for 

« Thy ſon (innuends the plaintiff) hath murdered my child.“ laying, - Thy 
Ater verdict it was moved in arreſt of judgment, that the words « gereq 1 
xe not actionable, becauſe it is not ſhewn that they were in commu- * child,” a col- 
neon of the plaintiff: nor doth he aver that the plaintiff was the le of the 


aal y ſon of his father; for if he had more ſons, nan conſtat of which — 


i his ſons it was ſpoken; and every one of them may have an action, auerringę that he 
well as the plaintiff. And neither the“ innu⁰ẽ˖nade the plaintiff,” was the only 

ror the averment that he ſpake them of the plaintiff, will ſerve ; for {92 of his fa- 

:is but a general allegation of words, which do not import any ſlan- A8. 


on | Ante; 107. 
-rto the plaintiff, But if it had been ſpoken to the ſon, Thy fa- e rae 


ther hath murdered, &.“ it had been good enough; for there can Hob. 89. 253. 


e but one father: ſo if it had been ſpoken to a ſervant or wife, ( Thy Cowp. 276. 
huſband and maſter, &c.“ it had been good for the ſame reaſon. P 


Aud of that opinion was THE WHOLE COURT: wherefore (alſente 


Lea, Chief Fuſtice ) judgment was given for the defendant. 


Francis Oily's Caſe. | cast 2, 


NDICTMENT before the coroner upon view of the body of n. caption of 
Francis Oily of Berks, who had flain himſelf with an arrow {hot an indictment 
ut of acroſs-bow by himſelf. It was found that he 17 fine et inſa- in an inferior 
« ſhot himſelf with a croſs-bow arrow, dans eidem ſuch a wound in mut recite 


5 : . the jurors to be 
ze of tuch a length, &c. whereof he died. It was removed in- « 4 . 


t if tac king's bench by certisrari; and now COVENTRY, Attorney © /ul men of the 

roo eneral, moved for the reverſal thereof. 2 * 
sr, Becauſe it is puratores per ſacrament, F. 8. Ye. and doch * 

12 *lay, proborum et legalium hominum comitatus predict. (d). neceiſiry in an 
*£cONDLY, Becauſe it doth not ſa, that he ſtruck himſelf ( „„ - 
"ca15the exception in indictment in Long's Caſe (en. 1 ae. et; 


\nd for theſe cauſes THe CourT held the indictment to be vi- 2. Kab. 471- 
A elpccially for the firſt ; and it was diſcharged upon that . 
7 Without day given, becauſe it was faid, they were very clear. Cr Eliz. 751. 
% 2% 2. Hawk, P C. 308. (4) Palm. 292. 3 Mod. 292. $5. Co. 122. 2 Hale, 184. 
val. 123. Yelv, 28. 2. Hawk, L. C. 259, (7) 5. Cov 122. b. 


Eardley 


Comb. 295. 


| * 


A Faſter Term, 20. Jac. 1. In B. R 


ca 3. | Eardley againſt Turnock. : 
Vide ante, page 629. 


When execu- N a writ of error, the judgment being affirmed, coſts 

_ 8 by the clerk without — in — which he — — 
be allowed on to have been given by the Court. But becauſe upon ſuggeſtion in 
a ſubſequent court, that this writ of error was brought after execution ſerved, and 
writ of error by ſo not in delay of the execution (which appeared by examinatio 
3- Hen. 7. c. 10. although it appeared not in the record here certified), it was hel 
Cro. — 175. by ALL THE COURT, that no coſts were to be given; for the ſtature 
mo, 3- Hen. 7. c. 10. doth not give any but where execution is delayed 
2. Stra. 1084. by the writ of error: wherefore the judgment being of this Term, it 


2. Term Rep. was appointed to be reformed, a ſuperſedeas to ſtay the exe. 


cution. : 
See 13. Car. 2. ſt. 2. c. 2. & 8. &g. Will. 3. c. 10. 
Csx 4. 5 | Smith again/t Faldo. 

Bail in the RROR was brought in the exchequer-chamber of a judgmem 

king's bench given in the king's bench; and the judgment affirmed, and fue þ 
not liable te pounds coſts aſſeſſed pro delatione execution. 

coſts taxed in | L 
the exchequer The record being remanded, a "gps facias was ſued againſt the hail 7 
chamber. to have execution againſt the bail, as well for the principal debt, 3 3 
e for the five pounds coſts aſſeſſed; and upon two nihil returned 1 


execution awarded againſt the bail, 


335 | 

Cro. Eliz. 587. It was now prayed to have a ſuperſedeas, becauſe the bail is nd 
Salk. 97. chargeable but with the damages and coſts of this court, and not with 
1. Bac. Abr. that which is taxed in the exchequer-chamber. 


212. in notis. 


2. Term Rep, And of that opinion was ALL THE COURT: wherefore a ſuperſ- 
37. 78. deas was granted to avoid the entire execution, and not only for the 
ſurpluſage, as was prayed; for the writ being entire, cannot be d. 

vid EY 
See z. Jac. I. c. 8. 


Cas 5. Smith againſt Melfer. 


Where a feoff- | pon of a judgment in the common pleas. The errors wer 


83 _ aſſigned ore tenus; and thoſe which were inſiſted upon were, 


ſhall be intend- F154, Becauſe in replevin Melfer made conuſance as baff u 
ed that livery, Lach Wray; for that Sir William Wray her huſband was feiſd i 
all neceſſary fee of the manor of S. and the plaintiff held the ſaid lands of Sr 
circumſtances, Milliam Wray by fealty and 2s. 7d. rent, as his very tenant, m 
wereperformed. made a feoffment of the manor to the uſe of himſelf and the (aid Af 
Ante, 4. his wife, for their lives; and that Sir William Wray died; and ſot 
8. Go 82. rent of two years arrear, after the huſband's death, the diſtteß un 
Ce. Lit. 303. taken. The iſſue was, that the land was not within the gift io dt 
ſaid lady; and at the niſi prius the plaintiff was nonluited. 

judgment being given for the defendant, | 

Error. was thereof brought and god, Becauſe ſhe intitles he-. 


ſelf to a rent-ſervice from the plaintiff by a feoffment of the mand 
and doth not ſhew any attornment. 5 u 


2 


Eaſter Term, 20. Jac. 1. In B. R. | 1. 637 


gad non atlocatur : for it is to be intended, where feoffment of a swr 

nanor is pleaded, that all neceſſary circumſtances, viz. livery and , 9249 

mY g therwiſe it i feoff, MELFER. 
nornment, are performed; for otherwiſe it is no feoffment of the 


manor : | 4 A 
SECONDLY, the avowry is not good, for he made cognizance for i 3 
ent to à lady, who is tenant for life (a), and doth not aver that ſhe be made in riot 
b alive, Sed non allotatur : for the cognizance being made in her of a tenant for 
fer it is ſufficiently averred that ſhe was alive; and there is not any —_ —— 
*-edent of ſuch an averment having been made. It is alſo neceſſa- he is alive. 


Jr to de intended upon the iſſue, which is, quod ęſt et tempore quo Ante, 623. 
Lui. fuit infra feodum, Sc.; which'is a ſufficient averment that ſhe 
live at the time of the cognizance, and is neceſſarily implied in 
be pleading 3 as in the caſe 13. Eliz. in Dyer, adhuc ſciſitus, &c. 
Wherefore the judgment was affirmed, ETD 1 

(a) See 11. Geo. 2. c. 19. f. 22, 


Jackſon againf Bell. | | CA 6. 
Michaelmas Term, 19. Fac. 1. Roll 177. 
EPLEVIN. The defendant avows for damage feſant in his If a plaintiff | 


freehold, avows a taking 


R 6 | damage feſunt 
The plaintiff ſhews, that the place WHERE is parcel of a great under 75 * 


Acalled ast. ſgeld, in Thriſeby; and preſcribes to have common common be- . 
xr 2 meſſuage and two acres in the ſaid field, abicungue et paſtguam e- gere peri- 
l et herbe ibidem creſcentia he reaped and carried away, guue 1 , ans” f. 0904 
be (ad field, or any part thereof, be reſown ; and that ante tempus that the cattle 
et poſtquamthe corn in the ſaid field was reaped and carried away were put in dur- 
an the aid places, &c. he put in his cattle /eyant et couchant upon ing the interval. 


ls tenement, &c. to uſe, &c. his common there, &c. Plowd. 33. b. 


The defendant thereupon demurred, Firſt, Becauſe he ſaith ante hh ep 
n &c, and doth not ſay in which year the field was ſown, and 
: corn carried away. Secondly, It is not ſhewn that the ſaid field, 
ay part thereof, was not reſown ; and then it is not within his 


deriptidn, Vide 10. Edio. 4. 


Daurokr, 5 the p.aintiff, moved, that the plea is well enough 
it {hall not be intended to be reſown unleſs the other ſhews it, 


= > 


4 


Dit ALL THE COURT held, that the plea is not good: for he he- 
2 confined within what time he is to have his common, ought to 
ev that he is within the time; otherwiſe it doth not enable him to 
ue common. Wherefore it was adjudged for the defendant. 


4 Upchard againſt Tatam. | C48 7. 

: s \ CTION of trover and converſion. For that the 1 on the Tee lies far. 
* I 9 March, 18. Fac. I. at Chelmsford, was poſſeſſed of a writing a bond, as « 

0 the E wherein John Petchy and Thomas Petchy were obliged —— N 
Ad e plaintiff in ſixty pounds, ſealed with the ſeals of the ſaid John 2 ox" 


ty and Thomas Perch | i % proprio; et Hi 
| „ut de ſcripta ſuo obligatorio proprio; et fic be ſhewn. 
gn 12th March, 18. Fac. I. loſt it: and that upon 
N 18. Jac. I. at Chelmsford aforeſaid, it came to e ee 
endant's hands by trover; and that the defendant, 20th (>; Gar 262. 
Sed vide Cro. Eliz. 723. Ld. Rym. 275- 
p | ; 
10. JAC, e March, 
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3 March, 18. Fac. 1. at Chelmsford, aforeſaid, converted it to h 


againf uſe. 1 
TATA. ö 

Upon this declaration the defendant demurred in law, becauſe the 
date of the bond is not mentioned, nor that it was delivered a; ther 
deed. 
Cro. Car. 262. But, without much argument, IT WAS ADJUDGED for the plain. 

g tiff : for he needs not ſhe the date, becauſe it is loſt (a), and the 

(a) See the caſe G "Ig, 2-463 , 
of Read v. defendant hath efloigned it; and he is not to recover the debt, but 
Brookman, Eaſ- damages therefore.—ECON DLV, The allegation, that it was Crip. 
ter, 29. Coo. d. tum obligatorium wherein they were obliged, hath intendment (ufc. 


r ent that they delivered it as their deed. 


4ſt by time and accident without profert. 3. Term Rep. 15 1. 


Tian 


Trinity Term, 
20. Jac. 1. In the King's Bench. 


Sir James Lea, Knt. Chief Tuftice. 


Sir John Doderidge, Ant. 
dir Robert Houghton, Knt. Tuſltces. 
dir Thomas Chamberlain, Kit. | 


& Thomas Coventry, Knt. Attorney General, 
Sr Robert Heath, Kut. Solicitor General. 


———— — —  — {I 


Hunn and his Wife againſt Porter. Car 1, 


CTION FOR THESE WORDS : * Chriftian Hunn (the Words actiona - 
« wife of the plaintiff innuendo) is a witch, and hath bewitched bie. | 
« two of the ſervants of J. S. to death.” After verdict for the 
glintiff, it was moved in arreſt of judgment, that theſe words are 
wt :Qionable, becauſe it is not averred that any perſon is dead, nor 
in hat matter ſhe was a witch.—Szd non allocatur; for the words 
« he is a witch,“ are actionable (a). Wherefore judgment was Ante, 150. 
ziven for the plaintiff, JON 
bert the 1. Jac. 1. c. 12. which tenders to witchcraft are puniſhable by fine, 


rakes 2114-1 aft a capital offence, is now pillory, and impriſonment. See allo the 
tepealed by 9. Geo. 2. c. 4- 3 and all pre- Vagrant Act, I7. Geo. 2. c. 5. 


Bridges“ Cale. | Carr 2. 


RIDGES and others were indicted pro eo quod they entered into Inditment of 
D fuch land, exiſſens liberum tenementum of F. S. et manu fort: diſ- forcible entry. 
[Ne] him. And becauſe the indictment was not © adbuc exiftens li- Ante, 214. 610. 
* berum tenementum; and “ exiftens liberum tenementum”” may refer Co. Lit 239. 


bike of 72 ; : Show. 272. 
v ue time of the indictment, and not to the entry; therefore the in- 3. Com. Dig. 


daunent was adjudged to be ill, and was diſcharged. - 36s. - 
5 1. Hawk. P. C. 283, 284, 
Waters again/t Bridge. Cas z. 


Caſler Term, 18. Fac. 1, Roll 1894. 
13 of a judgment in the common pleas, in debt upon an ar- On a ſubmiſſion 
bitrament of three hundred and forty pounds; ſuppoſing there touching monies 

v:re controverhes betwixt the plaintiff and Fridge and Elizabeth his we ee 
wit, for divers ſums of money laid out for the ſaid Bridge's wife at vor ro 
* requeſt dum ſola fuit; and that they ſubmitted themſelves in arbi- , an award 
ea. as well concerning the premiſes as;Foncerning all ſuits be- GT ons "Pegg 
APs depending touching the premiſes : and the arbitrators it wa- Ar 
"0 concerning the premiſes, that the defendant ſhould pay to at Jer egg, is 
r if three hundred and forty pounds for all ſums of money laid void. 
* 7% rnd for Elizabeth dum ſola fuit, cum inde requiſitus efſet, _— en 
8 uits betwixt them ſhould ceaſe ; per quod actis accrevit to you, 66. 121, 
„the three hundred and forty pounds; and that the def-.1dant, 1. Saund. 32. 
1 equiſitus, had not paid the fame. Upon ron debet pleaded, 6. Mod 232. 
un bound for the plaintiff, and judgment thereupon, error was Ab. 140. 
ugſt and aſſigned, 44] 3 
Ficsr, That the declaration is n d, for th itr: e 
wid, decaud ration is not good, for the arbitramer; 

+ becauſe the ſubmiſſion is for all contruyerſies concerning 


Tt 2 | mon y 
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Warzxs money laid out for the wife at her requeſt : and the arbitrament ; 

pune that he ſhall pay three hundred and forty pounds for all ſims lad & 
for the wife, omitting © af her „ z ſo it is more than wa 

ſubmitted. — ALL THE COURT was of that opinion. 


In debt on an .- SECONDLY, The arbitrament is to pay three hundred and f 

d, if re- ! A. I "I 
_ hc" pounds, cam inde requiſitus eſſet: ſo, requeſt being part of the agrte. 
cke agreement, ment, there ought to be an expreſs requeſt alledged ; and cz ſevia 
it mult be ſpe - reguiſitus will not ſerve : and it is not like to debt due upon a bond or 
cially alledged upon contract; for there the debt being due by ſpecialty or contrad 


Ante, 102. 183. needs not a ſpecial demand, but /iczt ſæpiùs requifitus will ſerve ; but 


_ Car. 35. being due by arbitrament, cam requiſitus fuerit, it is not due but . 
385. cording to the arbitrament upon ſpecial demand. —ALL THE Count 
ER was of that opinion. Wherefore the judgment was reverſed. 


Cazz 4. Maby again/? John Shepherd, Etecutor of Edmund 
Shepherd. 


If a declaration D BT upon an obligation for forty pc. nds by Ednund Sb. 
be of N _ ex- herd. 
— of E4- The defendant demanded oyer of the. deed, and of the condition, 


mund, in which which was entered in hæc verba : © NOVERINT UNIVERSI fer jre- 


MO BY SQ mw e @ a = wm 


_ is a ©. © ſentes me EDWARDUM teneri, Ic. in forty pounds; and he ſb- 
eee ee ſcribed it by the name of Edmund Shepherd, which was his true nane. 
2 1 The defendant pleaded non ft fuctum te/tatoris. 

OIt, 261. 


8. C. Godb. a8 3. I be jury found that it was the deed of the ſaid Edmund Sheyberd 
1. Roll. Ab. 8 z. the teſtator. | 


» 3 $"9- It was moved, that notwithſtanding the verdict is found fer ti: 
1 Roll. b. 2. plaintiff, yet the judgment ought to be given againſt the plaintif : fv 
Owen, 48. he declares upon a bond by Edmund Shepherd, and ſhews a bond 
Cro: Eliz. 897. Edward Shepherd, which is another perſon ; and they never were the 
* ſame, but diſtinct names. And although it be ſubſcribed by te 

name of Edmund, yet that is no part of the bond; which being 2. 

parent to the Court, the plaintiff cannot have judgment, but oughtto 


be barred. | h 

Treg WHOLE CouRT was of that opinion: and although the ju 

hath found it to be the deed of the ſaid Edmund, yet that will not 5% 

it; but he ought to have brought this action according to the bat 

Wherefore it was adjudged, guad guerens nihil capiat per lila 

= Vide Dyer, 279. in marg. Shotbalt's Caſe, and Watkins v. Oct, 
"6 I 8 Ante, 558. s 5 


Cat 5. Thomas Simpſon and John Simpſon againf Jackſon. 
3  RROR of a judgment in Durham. The error affigned « 
— 3 Becauſe in an ejectment againſt T homas Slap hen dis father, — 


Friend of an in- Fohn Simpſon his fon, the father appearing by Timothy Comm" wh 
fant are diſtinct torney, and the ſaid John Simpſon by the ſaid 7 imothy Commy" Po” 
5 3 war num amicum ſuum, who was admitted, per Curiam, þro adm) * 
ſue by — ne Simpſon ad proſequendum, and pleaded not guilty ; _— 
but he mult ought to have been admitted to plead by his guardian, and not 77 
defend by guat hein amy; and the admittance ought to have been ad deen 


dian, and not b 
his prochein 80 and not ad pr oſequendum. 


a 2 Cn. fs 
Ante, 217. 44. Co. Car. 86. 16+. 2. Inſt. 261 390. Palm 295. Co. Lit. 135 8 by 6 
2. Roll. Rep. 237 F. N. B. 27. 1. Sid. 69. 173. Jones, 177. 1. Bulſt. 24. Hutt, 9% * 


Sce 21. Jac. 1. C. 13 Daw 


- 
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hein amy is a guardian; and a guardian and prochein amy are both 
"ne when admitted by the Court; and they are termed ſo in our Hutt. ga. 


enough; for the defendant may proſecute a venire facias cum; 


But LEA, DODERIDGE, and HouaHToON, to the contrary, that 
t iserroneous for both cauſes ; for a guardian and prachein amy are 
diſtin, and a guardian or prochein amy may be admitted for the 
plaintiff; and the prochein amy never was until the ſtatute of He- 
miſter 1, c. 47. and Weſtminſter 2. c. 15. and he is appointed in 
caſe of neceſſity (a), where an infant is to ſue his guardian, or be 
eloyned, or that the guardian will not ſue for him. And for thefe 
cauſes he might be admitted to ſue by guardian or prochein amy, 
where he is to demand or to gain; but when he is to defend a ſuit in 
an ation real or perſonal, it ought to be always by guardian, and the 
guardian ought to be admitted by the Court, who may anſwer his 
niſpleading if there ſhould be cauſe, as 9. Edw. 4. pl. 34. and there- 


therefore the admittance of the defendant by prochein amy is erroneous, caſes there 
Alſo to admit the defendant ad proſeguendum, is ill and prepoſterous, ted. 
Wherefore the judgment was reverſed, Vide 28. Af. 11. 27. Af. 

Dyer, 56. & 104. 


(a) 3. Bl. Com. 427. 


— Michaelmas 
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Daurok r and Six HENRY YELVERTON, of counſel with the Se 


1 1 | . agai. 
v-ndant in the writ of error, moved, that it was not any error: for K 


woks both ways. And although the entry is ad profequendum, yet it is 2. — 


I 1 Stra. O4. 10 6. 
ſmmiſo: fo there is difference but in the terms only. | 1245. 4+ 107 
And CHAMBERLAIN, Puiſue Fuſtice, was of that opinion. 2. Will. go. 


Cowp. 123. 


fore the defendant ought always to appear by guardian, and not by pro- gee 2 Bac. Ab. 
din amy, as Fitz. NM. Br. 27. H. And their offices are ſeveral ; 680. and the 
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20. Jac. r. in the King's Bench, 
Sir James Lea, Kut Chief Juſtice. 
Sir John Doderidge, Knt. | 
Sir Robert Houghton, Kit. Juſbices. 
Sir Thomas Chamberlain, Kut. 
Sir Thomas Coventry, Knt. Attorney General 
Sir Robert Heath, Knt. Solicitor General. 


Casr 1. John Mayor againſt Richard Harre. 


3 A e For that the defendant was indebted to him i 


miſe is not ſpe- forty pounds, et ſic indebitatus exiſtens in conſideration ind; of 


cial, the decla- | 
ee umpſit ſolvere upon requeſt. 


fumpſit, muſt After non aſſumpſit pleaded, and found for the plaintif, it ws 
ſtate for what moved in arreſt of judgment, that the declaration was not good, fir 
_ the debt that he doth not ſhew for what cauſe he was indebted, fo that the 
Ante, 207. 213. defendant doth not know how to provide him an anſwer. And i: i 
Hob. 18. not a promiſe in conſideration of forbearance till ſuch a day, or ſuch 
10. Co. 7. a a ſpecial promiſe z for that might be good: and to that purpoſe ws 


Moor, 854. cited Buckingham v. Coſdes (a), that for this cauſe judgment un 


Hetley, 106. 
1. Bull. 67. reverſed. | : 
3 Buiſt. 207. And ALL THE Courr, viz. DoDERIiDGE, HovcHTo, and 


Hardr. 132. 171. Cy AMBERLAIN (abſente LEA) were of that opinion, and gave rule 


—_ 5 4 that judginent ſhould be entered for the defendant, 


Poph. 31, 2. Lev. 162. Allen, 5. March. 100. Carth. 276. 1. Show. 34). 
(a) Ante, 213. 


Care . Elborow again/i Allen. 
To ſay of a AA bore: UPON THE CASE. Whereas he was the ſon and 
6 


man who is in heir of John Elborow and Aune his wife, daughter and heird 
_ Poſſeſſion of un John Travel, and had divers lands by deſcent from them of the vai 
3 r WED ine his el. 
ſcent, that of two hundred pounds a ear; that the defendant, _— als 
* he is but a beſ« tate, ſpeaking of the plaintiff and Katherine his wife, ſaid theſe ole 
fart; n. « Shall Eiborow's wife fit above my wife ? He is but a baſtard.” 
ns en Quorum pretextu he was much ſcandalized in his eſtate, and enforced 
any colloguirm to great expences to defend his title. | 


3 his Upon nihil dicit, and a writ of enquiry of damages, and fly 
Ante, 213. Pounds damages found, it was now moved in arreſt of judgment, that 

theſe words are not actionable, becauſe he doth not {hew there wa 
any ſpeech about his eſtate, or that he was about ſelling or lealing ot 
of the lands, nor that theſe words were ſpoken to ſcandalize his . 
and although the plaintiff ſaith he was ſcandalized in his eſtate . 
that they were ſpoken maliciouſly, that was but the clerk's draw! 
and inſerting ; for it doth not appear that he had any tem 
(a) See Anne thereby, and therefore not actionable. 
Davies: Caſe, 4. Co. fo. 19. | Bit 


Michaelmas Term, 20. Jac. 3 10 B. K. | 


But ALL THE COURT, ex 
ein themſ „except DODERID 
tance jo — _ _— and dan NN we that theſe Erno0x0w 
Kchration, that he —_ 95 e plaintiff hath laid the e his inheri- again 
n charges to erk. . 
18 1 eri- "I 


tance. 
But DODERIDGE ſtron | 
rongly to the co 
Sr pate Fi nie i 
E ) allegation of the plainti any fland 
ut the other three Juſtices being — him _ not help 
» It was adjudg- 


« for the plaintiff. 
dir John F : 
] errers 85 Sir John Curſon again Sir Ri . 


EBT Aer 17. Fac. 1. Roll 246 
, upon a leaſe of twenty = s for the rent of 3 e 
ns -_ others, renderin two Bund made to the ſaid 1 * ar rear A leſſor conveys 
0 Belchingdn, by 7 undred pounds per annum, pri by _ 8 
e an inrolled, 
and by a fine, 


f 


fon to the plainti hn Poo h 
ntiffs, wh Poory, who after con 
72 the ſaid action. 0; eee rent ee —— rever- the demiſ 
pon non debet | As nad LOI ed 
thus : John Poory Rom, and a ſpecial _Y *. m_ 0 — 
hundred pound is land for twent „the caſe appeared par others, 
: S per annum Aft y-one years, re i pear cir heirs, 
* —_— the leſſor and leſ; N E oder, two - the uſe of 
d be made ee and others, thi nte em and their 
| , and . ler th ; y inden- h 2 b 
ders to the uſe of Er „ — 
ſhould be ſuffered againſt and their heirs, to the i others and their mon 3 
r 3 
| ouch over the e es, with vouche covery agai had 
4 — heirs. The gen vouchee, to the wa - the leſſee, ug wage age 
and a fine levi argain and ſale e of the plain- thi e of a 
eee . — 
t iS was ver 5 
1 aer 3 or in 5 » upon all . _ merged — 
| agreed b | ter. the ti and ex- 
eee yc ounſel on both ſides I he 2 until the 
ö ment b 7 and b covery fi 
ſhall not extinguiſh N leſſee for years to th 4 all the Court, that ed; 4 bro 
-y 8. e. 10. f. 3 1 but it * d ſtranger, it ms 8 
. . ly a © 
* — all rights pope gig the poſſello K - 5 of 27. guided * 
pl w aw, if a Sad tes, and intereſts. A orving to the argain and 
0 ein equity to exec ke an eſtate to uſe h ad as at the ſale, and the 
Nee ute the eſtate. but hi , he ſhall not b term and re 
but to pre AKA doth not intend to » wo his term ihall be 15 5 are reviv N 
. e them. prejudic ſuc | aved to 8 
ned and bar7ai But here the d e ſuch who ha . C. 2. Rol 
: ve eſtates, R oll. 
others, fo gan and ſale mad e doubt was, becauſ- es, Rep. 245. 
; gn r a time to , Cy to the uſe 0 uſe the fine le- 1. Mod. 2cc 
8 drowned vp OR recovery As 3 himſelf. and 7 16d. 23 
yur er it ſhall now be e 2h the time 3 be ſulfered (the 5 N 
«at eas Countretilin recovery ſuffered), And ; 
| | dr. 
be, and ve Gow oda reſolved that it th * 926. | 
recovery beine 7 and recovery, are 1 ould; for the * a. Vo 566. 5 
ſuaſi a con 8 executed (which . a bur 0012 aſſarance 6 gan and I —— 711. 
nlintention of * to the uſe ab 5 grounded upon the cok 6 * — gexr 
of Huy of the ſaying i initio, wnerefore withi enant) is Chanc. 50. 
e 1 to — 8 and is al —_— Fe F equity IM Caf Ab, 
judzed j expired, bu herefore in judgment . Pd. Caf. 
udzed it for the palntiff. both term and rent — — that the — wig Caſ. Ab. 
; evived 3 and ad- 1. Stra. 34 _ 
2. Stra 4 
972. 


Carch. 11. t 
1. Tum * ＋ 3- Bac. Ab ä 
452. 

5. 771. Sec Mr. Butler's Burr. 79. Cruiſe on R 

r's note (4), C. Lit. 338 EC 9%. - 14-0; ip — 

> * .* P · 704. 

Caſtle's | 


* 


% 
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„„ B21 $7 - Caſtle's Caſe. - 
Wks cate NE Innocent Caſtle was indicted, for that he took upon bin 
creates a new be ajuſtice of peace within the county of Buckingham, not *. 
J ce, an aP- ing lands to the value of forty pounds a year, and ſent his warrant R 
Satin, have one before him to find ſureties for the peace, &c. Exception 


that mode mui Were taken to this indictment : FiRsT, That the ſtatute appoints a 
be purſued penalty, &c. which is to be recovered by bill, plaint, or information 
8. C. 2 Roll &c. therefore not by indictment; and it was no offence before.— Anz 
Ab. 247. THE COURT was of opinion, that when a ſtatute appoints a penalty 
2. Koll * for tne doing of a thing which was no offence before, and appoints 
— 355 how it ſhall be recovered, it ſhall be puniihed by that means, and ne 
Cro. Eliz..ca,. by indictment, | | 5 

x Sid. 43, 1 Mod. 34. 86. 3. Mod. 79. 4. Mod. 144. 6. Mod. 86. 10. Mod. 337. 12. Moy 
104. Salk 460 Stra 180. 679 828. Ld. Ray. 682. 991. I. Burr. 544. 799. 2. Burr $03. 3, 
3. Burr. 1418. Cowp 524 2. Hawk. P. C 9 302 

An indie ment A SECOND EXCEPTION was taken, Becauſe it is not ſhewn thy 
againſt a juitice he had any commiſſion, or did not act by virtue of a commiſſion.— 
er And it was held alfo, that for this cauſe it was ill; wherefore he was 
acting wit! out diſ. h : d b 

be 10 oualified nc arge 4 4 


puriuant to 8. Hen. 6. c. 11. muſt ſhew that he was in the cemmiſſion.—Sec 5. Geo. 2. c. 8. 


CAsE 5. | | Farflet againſt Zutcher. 
| Trinity Term, 20. Fac. 1. Rol! 


A covenant to OVENAN'T. For that the defendant, by indenture upon 
8 leaſe made to him of an houſe, covenanted, that he would frun 
three moncks time to time during the term, after three months monition, ſutlici 
notice, and to ently repair, and at the end of the term leave it ſufficiently repaired 
_ the pre- to the leſſor, &c.; for not leaving it ſufficiently repaired at the end of 
mem enn the term the action was brought; and ſnews in what parts, &c. 

at fe end of the 0 : a . if d alled 
terry, ace ditint he defendant demurred, Becauſe the plaintil oth not alledpe, 
claufe-, and that he for three months before gave notice to him of the defect, 
notice is not e- E. 


— _ But without argument IT WAS RESOLVFD, that the declaration 
for non repair Was good notwithſtanding that exception; for the clauſe, © to icar 
at e end of ( ic well repaired at the end of the term,“ is diſtin& by it{!}, and 
the term. doth not depend upon the former clauſes ; for he ought to leave t fu 
Cro. Eliz 44. ficiently repaired without notice at his peri), and the notice within 
Oro. Car. 197. three months refers onl y to the reparations within the term, whereto 

he is not tied without notice three months before. Whereſore it ws 


adjudged for the plaintiff. 


5 Abbot and Alice his Wife dai Blofield. | 
5 SSUMPSIT. Whereas the defendant received of the pal 
r A tiff's money by the hands of the plaintiff's wife, &c. 3 tat the 


wiſe for money defendant, in conſideration thereof, promiſed to them to own 5 
had and re- ſuch a day; and alledgeth the breach for non-payment. le ** 
ceived al dem dant pleaded non ajſumpfit ; and it was found for the plaintiff; 


* 7 . . . . , 
bad moved in arreſt of judg ent, that this promiſe is void, being of 
Ante, 473- nies of the huiHand and wife; and ad damnum eorum cannot be, 


2. Roll Rep.250./2e covert cannot have goods with her huſband.—And 22 ; 
x. Salk- 114. was objected that it may For monies due to the wife dum ola fi d 
2. Mod. 341. for rent during the coverture, IT WAS HELD that it {hall _ 
T nie Rep. intended without it had been ſhewn. Wherefore it was 4% 
C. B. 114. for the defendant. | A I 


* 


a - 
: => Mi 
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Slater againſt Stone. „„ Ga. 


Hilary Term, 19. Jac. 1. Roll . | 
VENANT. Whereas he by indenture let and demiſed a A covenant to 
nouſe in Barleyburft to the defendant for twenty-one years — 2 = 
ram Michaelmas following, and the defendant covenanted, quod ab after the leſſor 
nl emendationem et reparationem dir meſſuagi by the plaintiff, His hath repaired it, 
wars and aligns, he at his proper coſts and charges, as need ſhould is 2 
require, bene et fufficienter repararet et ſuſlineret the ſaid meſſuages h. —— 5 
uring the faid term, and fo at the end of the term would leave them breach, that it 
ell and ſufficiently repaired; and alledgeth the breach, that at the was in good 

*ne of the demiſe and beginning of the term one dove-houſe, parcel] 2 . 
efthe premiſes, was in good and ſufficient reparations, and that the 5 der 
fendant voluntariz during the term ſuffered it to ſtand uncovered for the leſſee ſuf- 

z year, whereby it became very ruinous, and afterwards pulled it fered it to de- 


: « cay, for the 
don, ſo as it became of no value. yy df" 


The defendant pleaded, that he did not ſuffer it to ſtand uncover- pair before the 
&, nor pulled it down, &c. and thereupon they were at iſſue ; and leſſee is liable. 
bund for the plaintiff, | 5. OS | 
lt was moved in arreſt of judgment, that the breach is not well aſ- 22 — 
fared : for the covenant is, * that ab et pot the plaintiff hath re- Raym. 183. 

6 ited it, that he would maintain it in reparations ;** ſo the defen- Show. 391. 
ant is not to repair it until the plaintiff hath firſt repaired it. r 261. 
And THE WHOLE Cour (abſente LEA, Chief Fuſtice) was of that 2 Mod. 30g. 
611.00, And although it was objeRed, that the plaintiff, having 1. Saund. 319, 
Alge it to be in good reparations tempore dimiſſionis et in initio ter- _ 578. 
wn, needed not to repair it wnen it was not neceſſary; but that re- ougl. 655. 
fersto all parts of the houſe which require reparation ; yet non alloca- 
tur: for THE Cova held, that the covenant being “ guod ab ef 
« 11? reparationem by the plaintiff, then he would ſuſtain, &c.“ it is 
co:citional, that the plaintiff ought firſt to repair it: ſo although it 
vie in good reparation at the beginning, if it afterwards happen to 
Cech, the plaintiff is firſt to repair it before the defendant is bound 
tzr:t0, Wherefore it was adjudged for the defendant. 


Sir John Appeſley and Sir John Key againſt Ive. Garn G. 
1 QUERELA, to be diſcharged of a judgment in the If after judg- 


common pleas, in a ſcire facias upon a recognizance of four ment in a ſcirs 
hundred pounds in the common pleas as bail for Fohn de Griſe 20, *gaink 
Mzrein they all were bound, © that if the ſaid Fohn de Griſe be 8 — 5 | 
condemned at the ſuit of the ſaid Ive, he ſhall either pay the the priucipal be 
condennation, or render his body before ſuch a day,” as the reverſed, this is 
al in the common pleas is always in aſum certain according to the - why 0 gh 
*. or damages in the writ, but in the king's bench there is — 1 1 bail ; 
" any ſum therein mentioned. Judgment being given in the but they may 
< factas upon that recognizance, a writ of error was brought be relieved on 
Ea that judgment, and the judgment affirmed. Afterwards rape niger 
vat of error was brought upon the principal judgment, which 301. 5 + 
p 2 and thereupon an audita pre was brought; for it S. C. Yelv. 188. 
3 A- THE COURT, that the firſt judgment being reverſed 88 1 88. 
= of the judgment in the ſcire facias, becauſe it is a goo Tidd'sPrac- 
T4 judgment by itſelf, But yet it was held by them, that rice, 130, 
| | 1 
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Arrestxr it ĩs cauſe for an audita querela ; for it is quaſi dependent 
and 4 the 88 and the firſt judgment is the mln he Ache 

Jr. ed by this recognizance; and the cauſe of the charge bei . 
away, it is reaſon the bail ſhould have their remedy to be d od 
from the execution upon the r and the Judgment there. 
upon. Agreeable to the caſe put 8, G. 143. b. If a recove be in 
debt againff a jailor upon an eſcape, and afterward the firſt ju oment 
is reverſed, the jailor ſhall have an audita querela. Vil: the Niu 
Book of Entries, 87. Audita Querela by the bail after judgment 

inſt him for debt upon a ſcire facias, becauſe he was within ape at 
the time of the bail; and by the audita guerela he was diſcharged, 


Cave 9. Heaton againſt Harleſton. 
| Trinity Term, 19. Fac. * Roll 85. 


A declaration 1 The plaintiff declares, Whereas J. S. by in- 
3 on denture 9 June, 19. Fac. I, dimiſiſſet, Sc. ſuch land to the 
2 3 plaintiff, HABENDUM fterminum prædictum d die datic figillationis & 
Adi, is good; deliberationis indenturæ prædictæ for three years, virtute cijus the 
for after ver- plaintiff x0 June, 19. Fac. 1. entered, and was poſſeſſed until the 
tary _ defendant the ſame day ejected him; the defendant pleaded notyuily; 
date on the day and found againſt him. HT | 

mentioned. And now moved in arreſt of judgment, that the declaration is nat 
Ante, 264. good, becauſe neither the day of the date nor of the enſealing and deli 
8 116. very of the indenture are mentioned; fo as there is not any certainty 
6. Mod. 244. in the declaration when the term ſhould begin. | 
3 Zh Sed non allocatur; for when the verdict hath found him guilty upoa 
1056. TO” declaration, and the ejectment is alledged according to the dech- 
5. Com. Dig. ration, it may well be intended that the indenture bore date and wa 
275.P ſealed and delivered the day mentioned in the declaration of the lea 


coup. 717- Wherefore it was adjudged for the plaintiff. 


1 59 85 OG Stamp againſt Parker. | 
A releaſe given LN JECTMENT. Aſter verdict at the niſi prius for the plaintl 
9 the defendant at the day in banco pleaded a releaſe from the 


fore the day in Plaintiff betwixt the verdi& and the day in banco, and ſhews it to the 
bank, muſt be Court: and the queſtion was, Whether he ſhould be received ther. 
pleaded by au- to ?—AND RESOLVED that he had not any day to plead it, nor had 


ONES 4 he any remedy but by audita querela, if the plaintiff ſued execution 
| Yelv. 123. Wherefore it was adjudged for the plaintiff. 

Cro. Car. 232. Cro. Eliz. 202. Hob. 162. 4 Mod. 14. Co. Lit 153. a. 2. Lutw. 1143. 117 
Bull. N. P. 310. Dougl. 109. 1. Term Rep. 273. 3. Term Rep 554, 555+ 


z 


0 


can 11. Preſcot againſi — 2 
If a bond bear EBT upon an obligation, with a condition to pay one 
date firſt May, and forty pounds the fifteenth day of May next enſuing 1 
— ate of the bond being the firſt of May. | 


the fifteenth The queſtion was, Whether it ſhould have relation to e 
day of May of May next following; and ſo a year after, or to the fame" 


next enſuing,” f | - 
Mr e wherein the bond was made? : 
relation to the Jay and not to the month. —Poſt. 677. 2. Roll, Ab. 251. 351. 1. BY oy 
Sed vide 3. Bac. Ab. 711. whore it is ſaid to have been adjudged in the caſe of Kettle v. Je” al 
Hilary Term, 5. Geo. 2 that a bond dated 12 May, with condition to pay a certain ſum on 

next following, ſhould have relation to the month, and not to the day. u 
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were of opinion, that it ſhould be referred to the Fine 


RT 
19 ſame month, being a fortnight after the date, and not 
th 


May in the year following. Wherefore it was adjudged for the | | 
if. This matter being moved in arreſt of judgment, viz. that Shep, Touch, ; 
de ation was brought before the obligation forfeited, it was held, 28 | 
an © next following” ſhould refer to the day, and not to the month. 386. 

4nd on a writ of error being brought, the parties compounded. 


Scavage againſt Parker. 5 | Carx N. 
Elie . b of a leaſe of Lady Lucy Griffin, 7th January, A die dats ex- 


ac. 1. by indenture dated 6th December, 19. Fac. I. HA- cludes the day 


19. Fac. 1. by i | 
MSDUM d die datus indenturæ prædictæ. Upon not guilty pleaded, 3 258. 


mdevidence to the jury, the leaſe was ſhewn, bearing date 6th De- 264 
cember, 19. Jac. I.; and the HABENDUM was a tempore con echons 2 Co. I. a. b. 
ture, And becauſe d die datus excludes the day, fo as it is not Co. Lit. 46. b. 
tie ame leaſe whereof the plaintiff declares, 1T WAS HELD that the Cowp. 727. 


plaintiff had miſtaken his action. Wherefore the plaintiff was non- 3 


lited, | 3. Bac Ab. 34 
and Powel on Powers, 478. Dougl. 463. * 


Chamberlain againſt White and Goodwin. cast 13. 


1 FOR WORDS. For that they two ſpake theſe One action will 


words of the plaintiff: . Thou haſt the plate of 7, S. and we 2 — 


nt & will charge thee with that felony.“ After verdict, upon not guil- . 

ty, and found for the plaintiff, it on moved in arreſt of judgment, — 
tutthe action lies not jointly againſt them; for the ſpeaking of the 1. Roll Ab. 788, 
Py one is not the ſpeaking of the other: wherefore they ought to have 2 2 

bern generally charged. And it was thereupon adjudged for the de- . 


| endants, 


ale, | | 927. 
Burr. 985. 4. Bac. Abr. 511. 2. Hawk. P. C. 343. 
Calthorp againſt Newton, CAE 14. 
b Trinity Term, 20. Fac. 1. Roll . . 
* RE SPASS. The pune being at iſſue, upon a venire facias If twenty-five 
| awarded, twenty-five were returned, and at the ft prius twelve jurors arc re- 


em were ſworn, whereof the five and- twentieth perſon was one. turned, and the 


ere · 8 ; twenty-fifth is 

| For this cauſe it was moved in arreſt of judgments and held to be ſworn and tries 

* Il trial ; and not aided by the ſtatute of jeofails. 2 MAS 
but THg CounT held, that although twenty-five were returned, Jones, 357- 

m "1 tuelve of the firſt twenty-four had been ſworn, and not the Cro. Car. 224. 


*nty-hfth perſon, it had been well enough, and aided by the ſta- 2 
ie: but as the caſe now is, it is a miſ-trial, and not warranted to Cre. Piiz. 104; 


wear the twenty-fifth perſon, Wherefore a 'venire facias de novo Brownl. 274. 
x awarded, | | Dougl. 116 135. 


| Pull againſt Wheeler. Cue 15. 

RROR of a judgment in Canterbury, The error aſſigned and An executor 

inüſted upon was, That in debt upon an obligation againſt _ —_— 
ex<cutor for the performance of covenants in a leaſe made to — — 15 


dere he fal ely 10 ; vy 
+ und, 111. e executor. Ante, 191. Poſt. e tao 70. Hob. 283. 
the 
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Bor: the teſtator, the breach was afligned in the time of the 
againſt . not repairing a houſe ; and the iſſue being found againſt the def. 
* — duant, judgment was entered, quod recuperet the debt de bonis + en 
3. Term Rep, ff, c, et ſi non, tunc de bonis propriis : where it was alled gegart 
91 783. inaſmuch as this breach is declared to be by the executor himct 
5 in his default, the recovery ought to have been as well fork a 
as for the damages de bonis propriis; and a precedent was cited | 
New Book of Entries to this purpoſe, "A 
But ALL THE CouRT held, if there were any ſuch precedent, ir; 
not law; for the executor is chargeable in debt by the covenant * 
by the teſtator, and therefore ſhall be charged only for the Nine 
with the goods of the teſtator's; and by no act or falſe plea ſhallh 
be charged de bonus propriis, but where he pleads the falſe plea of « | 
& wunques executor,” which utterly ouſts him from the benefit of th 
teſtament. Wherefore the judgment was affirmed. 


cer 16, Burton againſt Brown, Leſſee of the Lady Platt 


A. letss garden- En Upon demurrer the caſe was, That Sir Huy 


for Platt had a piece of ground or | arte wry and let it to Jun 
| 2 Juxon afterward aſſigns this leaſe to Ireland; and Ireland builds un 
—— e term part of the garden- plot two houſes, leaving a ſufficient garden. A 
to an under- te- terwards Sir Hugh Platt lets to the ſaid Burton the plaintiff « 
rant, who builds ( that garden- plot or piece of ground late in the tenure of Jun 


| _ — « and now in the tenure or occupation of [re/and.” 
ground, the The queſtion was, Whether the garden-plot and houſes then in th 


buildings there- occupation of Ireland, or only ſo much of the garden-plot as wasn 
nor ll ao puilt upon, paſſed ? . 4 
DEN And it was held by ALL TE Court, that all the garden, xi 
was in the tenure of Juxon (although it was afterward built upon), di 

paſs ; for the leſſor doth not take knowledge what is done by an u 

der-tenant, and therefore by intendment leaſed it as entirely 2 

firſt demiſed it to Juxon; and all which was in his occupation, ai 

the houſes which were built after the leaſe made, did well pals. 


cas 17. 3 Stone againſt Smalcombe. 


1 CTION FOR WORDS. Whereas the defendant being u 
being arreſted, reſted by a warrant made-upon a latitat directed to the ſheni 
chargetheplain- of Middleſex ; that the defendant ſpake theſe words, ( This 
tiff in che action « counterfeit warrant made by Mr. Stone (INNUENDO the Plan 


with having 55 
counter feited the had forged that warrant). 


warrant, it is After verdict, upon not guilty, and found for the plaintiff It 
actionable. moved in arreſt of judgment, that theſe words are not ationadle; k 
it is not alledged that he forged any warrant ; nor is it any forging 
within the ſtatute of 5. Eliz. c. 14. | 
But it was held by THE Cour, that the action lies; for, inf 
ing © it was a counterfeit warrant made by him,” it is intendel be 
counterfeited by him, and a great ſlander. Wherefore it v 
judged for the plaintiff. | | 
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Rowland againſt Doughty. | Cart . 
Trinity Term 20. Fac. 1. Rall! 


CTMENT of a leaſe from John Stringer and Fortune his 4. being ſeiled 
wife of lands in Chaddęſton for three years. Upon not guilty in fee of one 


deed, 2 ſpecial verdict was found. | 8 


Hery Scatergood was ſeiſed in fee of one moiety in poſſeſſion, and ther moiety in 
of another moiety in reverſion, expectant upon the lives of Fohn Sca- reverfon we- 
trewd his father and Margaret his wife; and, fo ſeiſed, made his will wite, * all . 
"th:ſe words: © I will, that Fortune my wife ſhall have to her uſe« my lving 

« 2nd occupation all that my living which I now do occupy fo long * which 1 do 

« 25ſhe do keep my name, until ſuch time as my ſon John Scatergood , 2 occupy, 
« (hull come to the age of twenty-one years; and that then ſhe ſhall , 4 — ng 
« have the thirds of all my living: ITEM, I will, that John my « name, until 

« ſ2n ſhall have all my lands in Chadde/ton; and if he die without © ſuch time as 
« iſue, then I deviſe the ſame to my daughter.” The deviſor dies; „ u fonthal 


- . . (0 
Wn Scatergood the father and Margaret the wife die; Fortune the «, ev e ag x. 


viſe enters, and after takes to huſband Thomas Stringer the leflor : « he —.— 
Wn Scatergoad enters, and enfeoffs Charlton, under whom the defen- * the thirds of 
ant claims, and occupied all: Thomas Stringer and his wife entered, 5s my _ 
Wn made a leaſe of the third part to the plaintiff, who brought an iſc hal "on 
hellere firmæ; and it was found, that the deviſor had not any tene- the third of all 
ments but a farm in Chadde/ton, whereof the land in queſtion was 2s well in poſ- 
parcel; and an actual entry was found. | — 


The queſtion was, Whether the wife after his death ſhall have the ſhe changes her 
hirdpart of all; or but the third part of the moiety which Henry name by mar- 
Futrrzzad himſelf occupied; or no part, becauſe ſhe married before“. 

tic full age of the heir, and ſo determined her own eſtate? Cro. Car. 130. 


And ALL THE CouRT reſclved, that ſhe ſhould have a third part 
| all, the words of the will being well weighed : for the firſt words 
ive all which was in his occupation, which was the moiety of all, 
win; the minority of his ſon, and if ſhe kept his name (i. e. if the 
Herſa long a widow), by the words & all this my living which I 
' tow occupy :” and after marriage, or full age, “that ihe thould 
have the thirds of all my living ;” which extends to the reverſion, 
"1 to the poſſeſſion: for that clauſe is not referred to that which he 
(ccupizd, but it is to his living ; and that which is in reverſion, is in 
onmon parlance his living, and is as much as if he had ſaid, “ all 
us farm,” And this deviſe 2 wife is not controuled by the 
as ſubſequent of the deviſe to his ſdu, having but that farm or liv- 
3: and although ſhe determinies her firſt eſtate by marriage, yet 
at 0th not deltroy the ſubſequent deviſe. /Wherefore it was ad- 
Aged forthe plaintiff, that he hould recover the third parc. 


Noyes againſt Hopgood. | Cat 19. 


| LOT upon an obligation for eighty pounds, conditioned for A plea to debt 
me performance of divers covenants contained in articles of on 6. that 
nent. The defendant pleaded, that it was agreed betwixt the plaintiff 2c- 


F plantif and the defendant that he*ſhould grant an annuity rag 6: M 
22 N - a 

3 Ante, 100. 579. —Cro. Car. 86.119 3. Hob. 86. Cro, Elin. 716, Browul. 29. 
ve 


eſſion as rever- 


v 


err 


. 1 ——˙ My. PR > 7 rg 


eth the dying ſeiſed of king Edwprd the ſixth. 
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Noyes five pounds out of ſuch land for life, in diſchar * 
1 grant he made accordingly, and the plaintiff Bap yaa Tl 
* ; " AI7 . | in diſche 8 eltat 

of that bond, &c. —\Vhereupon it was demurred ; and withc t 
gument, upon the firſt motion it was adjudged for the 2 K. 4 pod 
it Is but a concord and verbal agreement, which can ney 3 ; (ot 
Charge of a ſpecialty. 9 
Car 20, Sir George Savile again/t Richard Thornton, 2 
If a guare impe» AN IMPEDIT againſt the Biſhop of Lincoln and Rithar ment 
St be bronght Thornton, for diſturbing him to preſent to the church of E. boo 
ow e roughly, in the county of Lincoln; for that he was ſeiſed in fee of 0 I: 
3 advoylon of tas ſaid church as in groſs, and preſented James Thorn! gin 
the huren, and uno WAS admitted, inſtituted, and induRted; and by his death, th tat t 
oy — church being void, it belonged to him to preſent. judgr 
alive, the omiſ- The biſhop pleads, that he claims nothing but as ordinary; ere 
ſion muſt be judgment Was given azainſt him. : 25. 
2 ow Richard Thornton pleads, that he is parſon imparſonze of the (ai bi 
de taken advan- preſentment of John Thornton, who is yet alive at Barroughhy afore- been 
tage of on 2 ſaid; and that the plaintiff ought not to maintain this action: for he rl 
writ of error. ſaith, that long time before the plaintiff had any thing to do with the mb 
2 5 3 It: ſaid advowſon, the Prior of Okey was ſeiſed thereof in fee, and pre- only 
2. Brownl. 229. ſented thereto Toomas Gooding, and after that granted the next avvid- n fa 
Palm. 306. 311. ance to R. M. and afterwards ſurrendered his poſſeſſions to king butt 
2. Roll. Rep. Henry the eighth, who was ſeiſed thereof in fee; and afterward te 
25 Koll. Abr. Church became void, and R. N. the grantee of the next avoidance * 
781. 9. Preſented thereto one Dickerſon : that king Henry the eighth died Ws | 
x. Roll. Rep. 45. ſeiſed, and it deſcended to king Edward the ſixth, and from him to * 
Sid. 143. queen Mary, and from her to queen Elizabeth, who was ſeiſed ther- 15 b 
ping; * of in fee in jure corone; and the church became void by the death 1 
of * Dickenſon, and ihe preſented one Buttry ; and that the church became + 
void by his reſignation, and the queen thereupon preſented John Kun, ol 
who was admitted and inſtituted ; and by his death the church being en 
void, the plaintiff preſented by uſurpation the ſaid James Thorn, * 
who was admitted, inſtituted, and inducted: that the ſaid queen El- =f 
zaheth died ſeiſed, and it deſcended to the king who now is, who bj bin 
his letters patents granted the next avoidance to John Thornton, wid B 
by the death of James Thornton preſented him, and that he was ad Gin 
mitted, inſtituted and inducted. | ture 
The plaintiff replies, and takes proteſtation of the ſeiſin in fee of af 
queen Mary, queen Elizabeth, and the king who now is; and fe mt 
plea, confcfiing the ſeiſin of the plaintiff, and the grant of the next it 
avoidance by him, and the preſentment thereby, and the fciun d 4 
king Henry the eighth and king Edward the ſixth; and that king . * 
ward the ſixth, by his letters patents in the fourth year of his teig is 
granted that advowſon to Sir Thomas Myat in fee, who granted it o © 
the plain:1f ; and that queen Elizabeth made the ſeveral preſentmem 8 

alledged in the count by lapſe ; and afterwards the church being voic 
the plaintiff preſented the ſaid James Thornton; by whoſe death ti 1 - 
church being again void, it belongeth to him to preſent; andtrarers ka 


Thereuz"" 
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Thereupon the defendant demurred : FirsT, Becauſe the pro- Savile | 
ens are ill and repugnant. SECONDLY, The traverſe is not 122 
| for he traverſeth the dying ſeiſed of king Edward the ſixth, and | 

Li not traverſe the ſeiſin of queen Mary and queen Elizabeth, and 

heir dying ſeiſed ; nor traverſeth the preſentments alledged by reaſon 

{their ſeilin in fee, but anſwers them by reaſon of the preſentations 
ſe, | | | 

by = theſe points it was argued in the common pleas, and judg- 

gent given for the plaintiff: and thereupon a writ of error was 

t; and the error was here aſſigned in the matter of law. 


|: was now this Term argued, that this quare impedit is brought Nothing mall 
"ſt the incumbent without naming the patron ; and it is averred be affigned for 
an dle patron is alive; and therefore, the declaration not being good, 5 
julgment ought to have been againſt the plaintiff: and in proof that which 
ref were Cited 3. Hen. 4. pl. 2. 42. Edw. 3. pl. 7. 7. Co. proves it abate- 
5 b. ; 3 
But it was thereto anſwered, that this peradventure might have Hob 166. 
keen a good plea, if he had pleaded it in the common pleas, and had x. Bulg. 4. 
ried upon it without pleading over, ſo as the plaintiff might have 2. Brownl. 229. 
nſrered thereto. But this can never be aſſigned for error; for it is TR 306. 
aly to the writ, and proves the writ abateable, and it is not abated 3 
a fats; and nothing ſhall be aſſigned for error concerning the writ, Saſk. 4. 
but that which proves it to be abated in facto. Alſo, this was not 4. Bac. Ab. 44. 
rl-aded after the imparlance and for that he in his plea doth not rely | 
thereupon, but hath pleaded another in bar, and fo hath relinquiſhed 
lis plea to the writ, and the plaintiff hath not anſwered thereto ; and 
then revera his plea in bar is not anſwered, when he doth not rely upon 
!, but pleads over in bar; and therefore it cannot be aſſigned for er- 
wr. Vide 13. Hen. 8. pl. 13. 14. Hen. 8. pl. 29. 22. Edu. 
& i. 35. 18. Edw. 4. pl. 25. | 5 
ViCONDLY, It was ſtrongly argued that the traverſe is not good, In guare impe- 
becauſe he traverſeth the dying ſeiſed of king Edward the ſixth, and 4, traverſe 
doch not traverſe the ſeiſin of queen Mary and queen El:zabeth, nor ongue to be of 
x 3 the moſt mate- 
tic preſentments alledged in the bar, by reaſon of the ſeiſin in fee, it rial point. 
being the principal matter of the bar. | Ante, 44. 


But THE COURT held the replication to be good enough; for the W 

&ing (ciſed is the principal matter traverſable, the other matters are . IPs 
turconſequents thereof; and the plaintiff hath liberty to traverſe an Lit. Rep. 15. 
put of the defendant's plea. And the preſentments alledged are well Cro Car. 6r. 
wnf:!T:d and avoided, when he ſhewed that they were preſentations 195+ 586. 

V lapſe, and not by reaſon of any ſeiſin in fee; and of neceſſity he b ” 
* to anſer to them: and although it were objected, that pre- 53. Com. Dig. . 
ſatnions cannot be anſwered by collations made, and that preſent- 115, 

nent by Japſe in the king's caſe is not any collation, but a preſenta- 

wn, and fo always hath been pleaded ; for he preſents as ſupreme pa- 

tron, Pte 33. Hen. 6. pl. 2. 7. Edw. 4. pl. 20. Therefore rule 

vis given that judgment ſhould be affirmed. | 


a IN it was alledged that Sir George Savile, plaintiff in the 
"A * is dead pending the plea, the entry of the judgment was 


ye 
Arundel 


A promiſe made SSUMPSIT. Whereas the defendant had a feeri facias 7 


/ 


— 
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Ca 21. Arundel again Gardiner. 
Trinity Term, 19. Fac. 1. Roll 188, 


by a plaintiff to ſixty-one pounds of the goods of John Layer, and delivers 
1 that writ — the ſheriff of Norwich, to 4— it — e 
in conſideration cute, and affirmed to the plaintiff, that the woollen cloth in the (hog 
that he will of Chriſtopher Layer were the wares of John Layer, and liable to exe 
— [tors gue cution for the ſaid ſum, and required him to execute it; that thede 
2 Facias, will fendant adtunc et ibidem, in conſideration he would ſeize the (aid clot 
ſupport an a/- for the ſaid execution, aſſumed to the plaintiff that he would enter 


fump/it. bond to the ſheriffs of Norwich, when he ſhould be required, in am 
Sd vide 1. Roll. reaſonable ſum, to ſave them and the plaintiff harmleſs againſt all per 


_ = ſons for entering into the ſaid ſhop, and taking execution of the (ai 

3 4 goods: and alledgeth, that he, giving credence to that promiſe, en 

2. Burr. 924. tered into the ſaid ſhop, and took execution of the ſaid goods: and 

3 Com. Dig. that for this cauſe Chriſtopher Layer ſued him in treſpaſs, and recover 

149 · ed ſeventeen pounds in damages and coſts; and that the defendan 

lictt ſæpiùs requiſitus, had not entered into any bond to the ſaid ſhe 

riffs, &c. Upon non Au pleaded, and found for the plaintiff, it 

was moved in arreſt of judgment, FiksT, That a promiſe upon thi 

conſideration is againſt law, to take execution of goods which were 

not the defendant's, and to fave him harmleſs againſt all perſons; and 

therefore is not good, 2. Hen. 4.—Sed non allocatur for he ſhew 

ing the goods, and requiring the ſheriff to do execution, it is reaſon 

able that he ſhould ſave him harmleſs; and a promiſe to that purpoſe 

is good enough. - © 

Promiſe to give A $ECOND EXCEPTION was, That this promiſe is uncertain, t 

8 give bond in a reaſonable penalty; and it is not agreed what it ſhoul 
« nalty” is good. be, and therefore void. | | 


Requeſt THIRDLY, Becauſe it is licet ſæpiùs reguiſitus, he hath not en 
Ante, 102. tered into bond; and he doth not ſhew by whom the requeſt v 


1. Roll. Ab. 465. made. 
Cro. Car. 386. 3. Bac. Ab. 714. 


Aſenpftoma FouRTHLY, Becauſe he doth not ſhew that he tendered a bond 
promiſe to give him; for he being to enter into bond upon requeſt, he who woll 


= — - AHF have the bond ought to make it ready and to require it, &c. 


der of the bond. 


—— Sed non allocatur; but judgment was given for the plaintiff 
. Is : 


Hilzr 


\ 


Huary.- ering ms dew; ao 

20. Jac T. In the King's Beneh. n 
Sir ſames Lea, Kut Chief. Juſtice. 

dir john Doderidge, Knut. Pre 
5% Robert Houghton, Kit f Juſtires. 
di Thomas Chamberlain, Rt. 
dir Thomas Coventry, Knt. Attorney General. 

dir Robert Heath, Knt. Solicitor General. 


— - nee, 1 
Treſwell againſt Middleton. 2 Cn 1. 
Hilary Tem, 19. Jac. 1. Roll 955. | rt 1 


RROR of judgment in the common pleas, in debt for forty- e done by 
two pounds nine ſhillings and three pence and declares upon ſervant, muſt 
eri accompts of divers ſorts of wares ſold for divers ſeveral ſums, yo it to have 
nd upon ſeveral retainers at ſeveral days to do ſeveral ſorts of work; 3 — | 
n{among others, that he ſhould retain one J. S. the plaintiff's ſer- on his account. 

ant, to work with him for five days, capiendo pro ſalario ſuo pro quo- 
Bit die 25, per quod actio actrevit to demand ten ſhillings ; and fo 
xcompts of ſeveral wares bought, and ſeveral retainers, and ſeveral 
lms lent, amounting ix toto to forty-two pounds nine ſhillings. 
The defendant pleaded non debet; and found guod debet 3ol. inde, 
t quad reſiduum non debet; and judgment given, for the plaintiff: and 
eror thereof brought and aſſigned, | Lp 
Fixsr, Becaule the action lies not for the maſter for the retainer 
tte ſervant to work with the defendant for five days: for it is not 
ledzed that he did the ſervice for his maſter, but for himſelf ; and 
be retaining is of the ſervant for his own proper labour, and by a 
tract with him: and if it were the retainer of the ſervant by the 
mnand and appointment of his maſter, he ought to have ſhewn 
in he retained the maſter, and not the ſervant ; and then he-ought 
p tave counted accordingly, that he retained the maiter, who by 
nlelf or ſervant ſhould work, &c.—ALL THE COURT was of that 
Amon. \ : : 
SECONDLY, The action of debt being for ſeveral parcels, the ju 5 
ng that he owed thirty pounds, et 3 — non debet, "a — f 
finding for which of the contracts or retainers guad debet (ſo as money ſor goods 
e d:fendant cannot know for which he is condemned, and for _ n 
den acquitted, and thereby might plead it in bar to other actions, — 10 to 
ure an attaint if it be falſe); for theſe cauſes the verdict is nat to 491. a verdict 
h and the judgment thereupon is erroneous.— THE work finding the de- 


WRT was of that opinion ( abſente LEA). Wherefore the judg- fendantindebted 


in z0l and 
3 | in 30 non 
was reverſed. dee“ as to the 


Wh wihout finding inwhich of the particular ſums he was indebtedto 30l. is bad. Ante, 31. 113. 
end. Co. Lit. 227. a. Poſt. 662: Cro. Car. 521. March. 97. 3. Term Rep. 349. 


Bradford againſt Ramſa y Es 
Trinity Term, 17. Fac. 1. Roll 945. | 
RROR of a judgment in the common pleas in an action of A variance be- 
ver, The error was afligned, Becauſe William Brown, of 11 ere 
bern was returned upon the venire facias: and upon the to the vill from 


nh 2 jure Was to came, is not material. Ante, 353. 457-—1.Rol. Ab. 197. Cowp. 178. 
* Uu diſtringas, 


ir 
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Bzaproxd diftringas, one Wilkam Brown of Harmthorp, was 
againfs ſworn; ſo he was not the fame perſon who ee 0 


RAMSEY. 


mere facias (and in truth there was not any ſuch village as 125 * tut 


as — in the — — ; fo — not be amended. 
ut ALL THE COURT (except HOUGHTON) hel 

ation of the name of the ge is not — — ma 

intendment have two habitations, and may remove and alter his habj 

tation after the venzre faczas returned, which is not material and ex 

aminable ; but the trial is good enough, as it is in Stanbop v. Ste 

a (@) : but a variance in the chriſtian or ſirname is mater; 

herefore this was not allowed to be an error. 

In trover,if A SECOND ERROR was afligned, Becauſe the writ was, quil fa 
—— — ene de diverſis bonis et catallis ad valentiam twenty pound 
the omiſſion of and loſt them, which came to the defendant's hands, and he conver 
it in che decla- them, and the writ doth not mention any goods in ſpecie; but the 
ration of trover claration was, quod _ poſſeſſunatus de duobus cadis de claret-winelliiiſhooc 
- _ by the and one hogſhead o white- wine, and doth not mention an value: 
Ante, 307. the writ and declaration do not meet; nor doth it appear that the « 
7. Sid. 150. 187. Claration is founded upon this writ :, and when the declaration ure 
Lutw. 150g. from the writ in ſubſtance, it is not aided by the ſtatute of 18. Fj 
1 Com. Dig. c. 14. (b). And although the ſtatute helps where there is not 
= = original, or that the original be varied in form, yet it doth not f 
2 Ns Lit, Where the original varies from the declaration in matter of ſubſtance 
303. as it is held in Biſhop's Caſe (c).—Sed non allocatur : for they ek 
Cro Eliz. 185. that ad valentiam is not matter of ſubſtance in the declarati 


330. 722. 3 Wet K 
8 being after verdict, is aided by the ſtatute. Wherefore the judg : tt 
was affirmed. 8 | 
- (a) Ante, 457. 1. c. 13. and 5 Com. Dig. 24. le 11) wen 
- () See 21. Jac. I. c. 13. 16. & 17. () $5. Co. 37. i 
Car. 2. c. 8. 4. & 5. Ann. c. 16. $5. Geo. 1 
Ca 3, Royſton againſt Eccleſton. 


an a Sion of it was moved in arreſt of judgment, that a precipe lieth not6 
treſpaſs in | lies 40/70, for non conſlat what it is; but he ought to meſſuagiun 
nk: and and that a præcipe lies not de pomario, but he ought to demand it 
z garden. the name of a garden : fo this ation, which is to recover the pal 
Palmer, 337. ſion, ought to have been as certain as a præcipe, and according to 
3. Leon. 210. præcipe. ä i . 
* * Sed non ailecatur : for it is but an action of treſpaſs in its miu 
5. Din. and therefore as treſpaſs lies guare domum fregit, or as waſte lies 
273,274 domibus, ſo this action lies. And it hath been adjudged, that 
1 Burr. 139. ejectment lies of © a cloſe,” giving it a name; ſo here being a ca 
Dougl. 395 nient certainty, ſo as the ſheriff may deliver poſſeſſion: and fx 
enn. "ſame reaſon the action brought - a is well enough. 
fore it was adjudged for the plainti 


Ejedtment Wy 3; ECTMENT de und domo et uno pomarie, &c. Aﬀer verd 
no 


CASE 4. Calthorp again/? Culpepper. | Tha 
r RESPASS of aſſault, battery, and wounding, at Iſivgton, i 5 . 
353 county of Adder. After verdict for the plain r 
the original and moved in arreſt of judgment, that the bill upon the file ſuppoſes! 


declaration is battery in London. The bail was viewed in court, wherein vu N Mi 
2 —ͤ—ͤ— to be the fame day and year at Londen; ſo the b 5 
a. variant from the declaration, and doth not warrant it. 

Cro, Car. 272.281, Latch. 225. Pala. 394. 438. 1. Com. Dig. 320. Cowp. 178, 215. 


1 Term Rep. 238. 238. 8 | | 79 


Tas Coun held, that, being after verdict, it is aided b tho tis. Catruonr 
me of 18. Eliz. c. 14. 2s the want of an original is: and this bill e 
iu Londm is as no bail at all (a), for this action brought and tried in aa. 


herefore it was adjudged for the plainti 
Wales 3 — Bae. Abe. 92. — ®, and the = there cited. 


Buckley and his Wife againſt Hale. | Casz 5. 


RESPASS by huſband and wife, for breaking a cloſe of the huſ- A joint aQionof 
band's, and for the battery of the wife, ad damnum ipſorum. treſpaſs clauſum 


The defendant, as to the clauſum fregit, pleaded not guilty, and rs the” 
ſtifies the battery. - . davwy el the - 
The firſt iſſue was found for the defendant, and the ſecond for the "_ On Ho 
inti | guilty as to the 
_- f huſband, and a 


It was now moved inarreſt of judgment, that the declaration is not jutitication as 
od, becauſe the huſband joins the wife with him in treſpaſs for 38 * 
reaking a cloſe of the huſband's ; which ou ht not to be: but for the gi on thefirt 


ateryof the wife they may join; whereto all the Court agreed. iſſue, and guilty 
But it was moved, that in regard it was found againſt the plaintiffs Sr 3 4 


x the iſſue in which they ought not to join, and the defendant is ing cures the 
pereof acquitted ; and the iſſue is found againſt the defendant for fault of joining 
at part wherein they ought to join, the verdict hath diſcharged the eee 
chration for that part which is ill, and is good for the reſidue; as in tion for battery, 
Year-Book 9. Edi. 4. pl. 51, in treſpaſs by huſband and wife ad damnum igſe- 

x the battery of both, the defendant pleaded not guilty, and found» ? 

ulty, and the damages were aſſeſſed for the battery of the huſband by — 2 

ſelf, and for the battery of the wife by itſelf; and judgment was 1. Lev. 3. 

ven for damages for the battery of the wife, and the writ abated for 1. Sid. 387. 
reſidue -LE a, Chief Fuftice, and DopeRIDGE, were of that Hard. 166. 
pinion; but HouGHTON and CHAMBERLAIN ? contra : for the de- Rigs _— 
tion being ill in itſelf in ſubſtance, the verdi& ſhall never Bull N. P. 20. 


eit good; per quad adjournatur, &c. Salk. 110. 


| ; : | 1. Com. Dig. 
Gilbert againſt Witty, and Others. 2 
Trinity Term, 19. Fac. 1. Roll 258. Casr 6. 


JECTMENT. Upon a ſpecial verdi& the caſe was, Robert A man having 
Gllard was ſeiſed in fee of three houſes in Norwich holden in three fon. and © 
cage, and having iſſue three ſons, John, Robert, and Richard, he re- Beger, de- 
ed one of thoſe houſes called The Star to John and his heirs 1 
erer, and he to enter at his age of twenty-two years; and de- heirs “ rav- 
bis ſecond houſe, which he purchaſed of Robert Maihn, to“ vin rpifalmy 
't his fon and his heirs for ever, and he to enter at his age of ern 
Joy years; and deviſed his third houſe, which he pur- v out N 
Kd of Lettice Payn, to Richard his ſon and his heirs, and he to che fad hovf:s 
n his age of twenty-two years: © PROVIDED ALWAYS * ſhall remain 
1 If all my ſaid children before- named ſhall depart this pre- r w/e bor 
at lie without iſſue of their bodies lawfully begotten, that go deem ef, 
0 ul my ſaid meſſuages ſhall remain and be to Margery my of the fucs, bis 
pie and her heirs for ever.” It was found, that John and part ſhall go 
| | died without iſſue ; and that afterwards Richard had ig e 
>] wife to Philip Day the leflor ; that Margery entered into ther A 
7 deviſed to Robert, and let it to the defendant ; and aſter- be reſ-rema n= 


* [91h Day entered, and made the leaſe to the plaintiff, Zr i &c, ders by implica- 
85 tion between 
more than 2e deviſes. Poſt. 695. 


Uu2 80 
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8. C 2. Roll. So the ſole queſtion was, Whether by the death of Raben u; 

Rep. wg iſſue, there be a croſs-remainder by implication given to Rig 

3 rp takes the heirs of his body? or, Whether Margery ſhall have it preſent 
2 Roll Ab.416 by the death of Robert without iſſue ? or, That ſhe ſhould expect 


4 Leon. 4. til all the ſons were dead without iſſue? 


<: > 2/0 For it was objected, that the intent of the deviſor was, that thi 


Carter, 173- fene ſhould not have any thing until all his ſons were dead with 
Skin. 20. iſſue; for it is, “ If all hisſons die without iſſue, that then his wi 
ag 5A 180, © {hall have all his houſes:” ſo it was not his intention, as lon 
3 8 579. as any of his ſons had iſſue, that his wife ſhould have any of 
Stra. 996. his houſes : ſo by implication the ſons ſhould have a croſs-remainds 
2. Vern. £45- the one after the other. And to prove it, the caſe in 13. Eliz, O 
we hes te 303. where a man having iſſue 2 ſons, his wife en/:int, deviſe 
1. Vent. 224. : . 
2 Show, 139. lands to his four younger ſons, and to the child that the wife was 
Fitz 95. ſeint, if it were a ſon, and their heirs, and if they all died with 
L. Raym. 204. iſſue male of their bodies, or of any of chem, that the lands ſhall re 
Cowp- 34. 800. ert to his right heirs, it was held, that no part ſhall revert, 2 lan 
as any of them had iſſue; and upon the caſe of 16. Ez. Dyer, 3 
Huntley's Cafe. . 
But after divers arguments of both ſides at the bar, Doperins 
HouGHToN, and CHAMBERLAIN, delivered their opinion ſeriati 
that the wife ſhould have it immediately after their ſeveral deaths, 
they died without iſſue : and that there is not here any cro5-remai 
der of any of thoſe houſes from the one ſon to the other; because, — 
ing a deviſe to them ſeverally by expreſs limitation, there ſhall not} 
any greater eſtate to them by implication. And althougi the el 
be limited at the firſt to them and their heirs, yet it is abvrevits 
and made an eſtate ſeveral in them for the ſeveral houſes ; but not 
of them hath a remainder in the houſes of the other. And in pre 
hereof was relied upon Frecham's Caſe (a), Clache's Caſe (6), 
(a) Dyer, 171. Mindbam's Caſe (c). | a | 
(5) Dycr, 330. (=) 5. Co. 7. ; 
DoperiDGE faid, although peradventure a croſs-remainder n 
be by implication, where a deviſe is of lands to two ſeveral perlon 
yet it cannot be by implication without expreſs limitation, wheret 
deviſe is of three or more ſeveral houſes to three or more ſeverape * 
ſons : for when one dies, there cannot be ſeveral eſtates by moieues 
ſeveral perſons; and afterward, when the ſecond dies, to have a 
mainder again to another: ſo for the incertainty and inconvenience 
cannot be; nor was it ever ſeen in any Book, where an eſtate 8 | 
(aj Sad vide mited to divers, that there can be a croſs-remainder (a ). 4 
Cowp. 3! 799. Co. Lit. 195. b. note (1); and Lord Camden's judgment in the caſe of T 
Lock, Ambler's Rep. 665. 75 a 3 1. 1 
: But LEA, Chief Fuftice, doubted, becauſe it is in a W - 
Me was not the teſtator's intent to prefer the wife as long as he had f 
FD his body. But for the reaſons of the other Juſtices, the), having 9 


1. Vent. 224. 
Raym. 45 2. 


| "0 ape 
conſidered thereof, RESOLVED, that it could not be a crol-1e rouzh 
der; and fo it was adjudged for the defendant. ear af 

Cave 7. N Butler againſt Lady Swinnerton. RT 
If a huſband - OVENANT againſt Lady Swinnerton, eXecutrix («) 1 
 procureafine of Swinnerton. | . : We 19 
1 The plaintiff counts, that Sir John Swinnerton, in 8. * 2: he 
his wife and his to him the manor of Birch-Hall, in Eſſex, for twenty-0" i: 
heirs. and atrer- * 5 tet u of ef 
ward t the land under a covenant that the leſſee ſhall quietly enjoy it without 788 Rx 2 


his hei s or aigns, or an „ler perſon by his means or procurement; an 0 
cutrix oſ her huſband, is a breach of the covenant. 


j 
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5 ed that the plaintiff ſhould quietly enjoy it during the 5. C. Palm. 339. 
a goin the let or — of him, 15 heirs or aſſigns, or — 3 
run, other perſon, by or through his means, title, or procurement: Comb. 201. 
iy far breach, that in 5. Fac. 1. Lord Peters by fine grant- Dougl. 43. 
a hat land to the ſaid Sir John Swinnerton and to the defendant his — Term Rep. 
oo ind to the heirs of the ſaid Sir John“ Swinnerton ; and that this WES: 622 
kne was fo levied by the means and procurement of the ſaid Sir John 
guinerten; and that afterwards he made that leaſe in 8. Fac. I. to. 
verlaintiff, whoentered; and afterwards Sir John Swinnerton made 
ve d fendant his ex2cutrix and died, and the efendant ouſted him, 
nd ſo hath broken the covenants, &c, ES . | 

It was thereupon demurred, and objected, that this title which the 
viſe claims is not by any title or means derived from Sir John Swin- 
urn, nor by his conveyance, but by Lord Peters : fo as ſhe hath 
the eftate immediately from him, and ſhe, ſurviving, ſhall plead it as ; 
u immediate eſtate to herſelf : and this covenant doth not extend to 
tles paramount the huſband, but to titles derived under him, and 
ther his eſtate created, Vide 14. Edw. 4. pl. 1. Dyer, 153. that 
tie ſurvivor ſhall plead an eſtate made to himſelf only, 26. Hen. 8. 
jl 3 22. Hen, 6. pl. 52. Dyer, 42. | 
But ALL THE COURT: held, that in regard there was an averment, 
dough ſhe claims by the conuſor, yet ſhe is in, and claims by the 
means of her huſband the lathe {fe if the huſband had not procured 
de fine, ſhe ſhould not have had any eſtate); and therefore ſhe is a 
xerlon within the covenant who claims by his means, although. ſhe 
Sims by title derived from anather : and there was not any diſturb- 
nee by his procurement, becauſe it was after his death, Wherefore 
It was adjudged for the plaintiff, | 


ſhiting again/? Sir George Reynel, Marſhal of theKing's cat 8. 
Bench. 5 . 


EBT for two hundred and two pounds, Whereas he reco- 4 3 
vered againſt Thomas Abingdon and Mary his wife, in treſpaſs 5 * ale, 7 
«damages, two hundred and two pounds, and the ſaid Mary was lies, at the elee- 
mmitted in execution to the defendant upon this judgment; that = hin- 
he defendant 24th November, 16. Fac. I. ſuffered her to go at , 1 EY 

ge wither the would, his debt not being ſatisfied ; per quod eſcape in . 
A! accrevit, | ian; and if the 
The defendant pleaded, that ſhe brake priſon and eſcaped, and he NS 


«Al; followed her and took her again 21ſt Oober, 17. ac, 1. in be commenced, 
a lait (a), and had her in execution, and yet hath her, &c,— the ſheriff can- 
\hereupon the plaintiff demurred, | „ 
f 1 : taking on freſh 
it was now 1 that this plea was not good; becauſe the purſuit 
che is alledged 24th November, 16. Fac, I. and the action is Jones, 144. 

ourht in Egfter Term, 17. Fac. I. and this repriſal js alledged a“: Rol. Ab. Jog. 


ur after the eſcape, and after the action brought; for it was al- os — _ 


3, Co, 52, Comb. 69. 2. Bac. Abr. 248. Fitzg. 296. 1. PeereWms.639” 


4) 't 22s formerly held, that the ſhe- taken unleſs oath be firſt made in writing,” - 
ab; Ke freſh purſuit in evidence; and filed by the ſheriff againit whom the 
33 9 Will 3- © 27.1, 6. no re- action is brought, that thc eſcape was not 
5 hy reſh purſuit ſhall be given in witli his conſent, privity or knowledge, 
Fa the trial of an iſſue in an ac» &.; and if ſuch affidavit ſhall be falſe, 
'; Pet unleſs the ſame be ſpecial- the offender, on conviction, ſhall forfeit 
5 dor ſhall any ſpecial plea be 5col. 
ledged 


4.4 
d 


658 


Strange, 873. 
Barn. K.B.354. 
3. Bl. Com. 163. 
164. 

8. the caſe of 
Bonafous v. 
Walker, 2 Ter. 
R.p. 126. 


Vide 6. Hen. 7. 
pl. 12. 


action lies not here, becauſe the eſcape is of a feme covert, where her 


the priſoner eſcape; yet becauſe the land remains in execution, 


u 33. Hen. 6. 
I. £9. 
Fr. 93. 


Reniſt. 7 98. 


4 Een, 6. pl. 6. 


Hilary Term, 20. Jac. 1. In B. R. 


ledged, although a repriſal by freſh ſuit (if it had been 
tion brought) — — CRY him, — why 2 
the action brought, ſo as the plaintiff at the time of the ation brought 
had good cauſe to have the action, the repriſal after ſhall not excuſ 
him; and compared it to waſte brought for reparations, which 
_— _ the wm, it ſhall —— him: ſo here. Any 
in proof thereof were cited, 3. O. 52. Ridgeway's Caſe, 22. EA 
pl. 8. 13. Edw. 3. tit. Bar, 253. 1 - * 
But againſt it was argued, that this repriſal, being alledged to be 
by freſh ſuit, and before the plea pleaded; is good for the time, and 
he ſhall take advantage thereof to excuſe the eſcape: for it is upon the 
matter no eſcape, when ſhe was taken by freſh ſuit ; for that is a con- 
tinual purſuit, and the law ſhall adjudge her in priſon always: and! 
is not like the caſe of waſte, for there nothing was done after the 
waſte committed before the action; and the reparation hath not any 
relation, nor is the continuance of any former act: but this regrifa 
hath relation, and makes it as no eſcape ab initio; as a diſtreſs taken 
fot rent, and reſcued and driven into another manor, which is purſu- 
ed and retaken, the party ſhall make his avowry of the taking in the 
firſt place : ſo here. And it would otherwiſe be a great miſchief, if 
an eſcape ſhould be againſt the wills of ſheriffs or keepers of priſons, 
by breach of priſon, or reſcuing themſelves before they are brought] 
to priſon, or in their going thither, and the priſoners are repriſed 
within two or three days: that an action ſhould be brought in the 
interim againſt the dow, and that this repriſal (when he hath the 
priſoner before the plea) ſhould not be an excuſe ; eſpecially to the 
marſhal, who hath a multitude of priſoners, and every day is to bring 
them to the hall by habeas corpus or rules of court: if peradventure a 
priſoner eſcape, and an action be brought againſt the marſhal the 
ſame day, before he can have any time to retake him, if he ſhould 
not be excuſed by the retaking, he would be charged with a multi * 
tude of ſuits, and could not have any remedy to excuſe him. . And 
therefore it was compared to the pleading of a fine levied, before the 


writ of formedon and proclamations incurred pendent the writ; befors 8 
the plea pleaded, he well may take advantage thereof by pleading i. "he 
although when the writ was brought it was not, complete, nor cui 1. 


be. pleaded. 
SECONDLY, It was moved, admitting this to be no plea, y*t tit 


baron is ubject to the execution: ſo the plaintiff hath not loſt hi "TM 
debt; for by intendment the could hot have paid it if ſhe had lan i 
priſon; for ſhe had nothing but what was her-huſband's, and the % 
cution remains yet _— him ; therefore action of debt lies not, be. 
cauſ dec is not totally deprived of his debt; but an f 1 
cet, in reſpect of the damage. And therefore it was ſac' * 
hati execution of a ſtatute of the lands, goods, and body, &c. 


lies not for the eſcape, but an action upon the caſe : for at the = 
mon law, an action of debt was not maintainable for an aps * 
it is given by the ſtatute of 1. Rich. 2. c. 12. where the debtor 5 
cabes. But here the ſole and principal debtor did not clap; 

the barer is the principal, and remained ſubject to the execuno® | 


— 


But ru CoURT held, that this was not any plea, becauſe the ac Wario 
wn is brought, and implies a voluntary permiſſion ire ad largums 3 On 
wich is neither denied nor traverſed ; and if the ſheriff voluntarily  Revaer, 
br priſoner at large, he cannot retake him : and fo this repriſal, as 11h. 203. 

F lecgech being after the ation brought, is to no purpoſe, NOT is Vent. 21 3, 21. 
m 2 And for the action of debt, they held, that it well enough 

ks, or an action upon tae caſe, at his pleaſure, becauſe the ſeme was 

oy committed to priſon, and not the baron, and ſhe is the ſole debtor 


wo is impriſoned. Wherefore it was adjudged for the plaintiff, 


| Powſely againſt Blackman, =» dass g 
Trinity Term, 18. Fac. 1. Roll 1230. 


JECTMENT of a leaſe of Richard Perryman of lands in Tha- If a mortgage 
lucan. | be made by 


Coon not guilty pleaded, a. ſpecial verdict was found, that Jobn bark ain and 
bh fied of this land in fee, and by indenture 7 Ee 4e. — — ay 
. 1, enrolled within ſix months, bargained and ſold the lands to ment between 
dien Perryman in fee for three hundred pounds, with a proviſo, the parties, that 
tat if he paid to the ſaid iuiam Perryman three hundred pounds in = retry 
is manner, vi. ten pounds upon the gth of Ju following, and ten aſſigne, Bull aw 
nds upon tue gh of January following, and ſo for nine other pay- intermedlle with 
pents upon the ſaid days, and upon the gth of January, 1617, ſhould 7 4 poſe 

uy to him two hundred and ten pounds, that then the bargain — the pre- 
d fale ſhould be void. PRoviIs0 etiam et agreatum fuit be- i 1 an _ 
twixt the ſaid parties, that the ſaid William Perryman, his heir until default of 
or alſigns, ſhould not intermeddle with the actual poſſeſſion of payment, the 
the premiſes, or perception of the rents thereof, until default —— 5 
of payment be made of the ſaid ſums, or any part thereof.“ nan + - 
| it was found, that William Perryman did not enter into mortgagee, and 
ke aid tenements; and that afterwards the ſaid Jahn Carle, be- not a ferent ot 


e any of the days of payment, let that land to William Dib- will, 20 be 


: « would have 
dy two ſeveral demiſes for ſix years, rendering the rent to been on a cove- 
m, and died; that the leſſee entered by virtue of the ſaid de- nant that be 
us, and took the profits, claiming nothing but the ſaid term; — aut the 
* the ſaid William Dibley, the leſſee, paid the rent annually rae oa 
Þ the ſaid John Curle, and at the end of the term ſurrendered the ment. if 
ki tenements to the ſaid John Curle. And they find, guid poſtea et Ante, 172. 
b temdus quo, Cc. VIZ. I1 December, 16. Juc. 1. the faid il. S. c. Bendl. 103, 
n Perryman made his will, and deviſed thoſe tenements to Richard 5. C. 2 Rall. 
”7man, the leſſor, by his will in writing; and that afterwards Rep. 284. 
elud William Perryman died; and that John Atwell was his cou- ub (1p 
nd heir; and that after his death Richard Perryman entered, and g. C. 3 
age the leaſe to the plaintiff prout in the declaration; and that the Co. Lit. 56, 57. 


* 1 by the command of the ſaid John Curie, entered, and 2 C. 65 


* : ; 4 147+ 
then this ſpecial verdiQ, it being divers times argued at the bar, 88 
were principally moved. | — 


dum, What intereſt Jahn Curle, the bargainor, had by this 36. 
ment with the bargainee, that he ſhould not intermeddle with 18 _ 468. 
until default of payment, viz. Whether he were 2 Vent. 80. | 
* tor ſo many years, or only in as tenant at will or ſufferance ? Carter, 60. 
s not 2 Covenant or agreement with the bargainee, that he ＋ 13. 
* emoy it during thoſe years, for then it would have 8 f. ne _ 
7 0. 1. Barr, 79. 113. . Burr, 3831. 1. Wik. 276. 1. Alk. 606. Dougl. 21. 3. Cosa. 
% . Ie. Ab. 433. 1. Term Rep. 383. 
f . amounted 


- 1 
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PowszLy amounted to a leaſe for years; but that the bargainee would ge. 
: Tei dle with it, and to leave bim in poſſeſſion as he was, &c. wichen 
LACKMAN. not-be a leaſe for years. Vide 5. Hen. 7. pl. 1. 21. Hen. 7. pl, 35. 


If a morgagor, SECONDLY, Admitting that he was not lefſee for years, but oi 
who 8 tenant at the will of the bargainee, or tenant at ſufferance, Whethey 
2 of the his making a leaſe for years, and the leſſee entering and paying the 
mortgagee, Tent, and claiming nothing but the term, and after in the end of the 
make a leaſe ſor term yielding up the poſſæſſion to the bargainor, ſhall be a diſteiſin 


=" and the and if it he a diſſeiſin, Whether it be not purged by the re- entry of 
eſſee enter a 7 3 k ty d 
e bargainor, and occupying it in Jenn quo prius, and reducing tt 
thing but his Inheritance to the bargainee, ſo as he was not out of poſſeſſion, an 
leaſe, he is not ſo his will thereof be good ? for otherwiſe the will is void. And as 
24% eie, ;-but, to this point ALL THE JUSTICES reſolved, that when the baryaing 
on payment and . 1, » r | 
55 entered (as it ſhall be conceived by the words yielding up tne te 
his rent, a tenant © neiments at the end of the term“), if he were a diſſeiſor before (u 
et will; and if they did not agree that he was, becauſe neither the leſſor nor leſſee 
the mottgager intended to make any diſſeiſin, the lefſee claiming but his term), i 
enter after the N leſte f ) 
expiration of the Was only a diſſeiſin in the eſſee for years (a); and when, the te 
leaſe, he ſhall be being expired, the bargainor re-entered, that purgeth the difſeify 
tenant at will and the bargainor is in as he was before, and the inheritance is inveſt 


= 


— ed in the bargainee, and his will ſhall be good. And therefore the 
Poſt, 684. held, if tenant for will be ouſted by a ſtranger, and he re-enter, he 
27. Heu. 6 bl. 3. is tenant at will to his leſſor; for otherwiſe it would be a miſchievou 
22. Edav. 4. l 5. caſe in many aſſurances, where the mortgagor being in upon conditio 
2. Inſt. 154. to pay at the end of the year, and in the interim that the mort 
LG Ad. gee ſhall not meddle who makes a leaſe for half a year, a 
3 zoz. after re- enters before the day of payment, that he ſhould be 
306. diſſeiſor againſt his own intent and' the intent of the bargainee 
4. Leon. 35. that the bargainee ſhould be ſaid to be out of poſſeſſion, ſo: 
3 lz he cannot make a bargain and ſale at his will. By this mean 
Bridg. 2 many aſſurances would be deſtroyed, which the law will not ſu 
1. Wil. 176. fer. Wherefore the law accounts, that the bargainor by his em 
Doug]. 21 in of his former cſtate, and the will of the bargainee is good; and 01 
— aa all THE FOUR JUSTICES it was adjudged for the plaintiff, J. 
8 Caſ 59. Co. 54, 55. 34. Hen. 8. pl. 15. 13. Edw. 4. pl. 4. 18. He 
1. Ter. Rep 383. 7. pl. 48. 


| (a) See Cro Car, 304. 306. 7. Geo. 2. c. 20. 


Car 70. Elizabeth Archer, Executrix of John Archer, again! Datby 
If outlawry be 3 of a judgment in the common pleas, and upon tie ou 


pronounced on lawry in the ſaid judgment. 
th-ſamedaythat THE FiksT ERROR aſſigned in the outlawry was, That the a 
5. ang" gent, which recited a former exigent, quod allocat. quatuor comit. eng 
it is erroncous. Faceret the defendant, which bare tefte craſtino Aſcenſunts, was 7 m 
5. C. Palm 280. ed, „ quod ad Haſtings de placitis terre” holden the ſame 0 , 
ys 49+ bore tete, he was quinto exattus et non comperuit. And for tus cut 


5 ig - - 240 error was aſſigned. 


3. Bac. Ab. 771. 3. Term Rep. 499. | : 

; SECONDLY, For that the former huſtings were de 3 
W. citis, and this is de placitis terre, and ſo varies, and therefore f. 
* THiRDLy, Becauſe it is upon the ſame day it bare tefte, which "7 
not to be.— And for this laſt cauſe it was held to be ill, and * 


fe 


Hilary Term; 26 Jae. 1 In C. 8. 


. RE pl. 3. | 
nts that the huſtings are held alternatim every fortnight, c. % os, 
| rinity ac. I. Mi Jac. I. Roll. 3255. 
1 Le 3. pl. 43 · N. B. oſ E. 348. T· inity Term, II Fac. 1. Roll 2760. Michaelmas,7.Fac 3 0 + 55 


Tas Ex on aſſigned in the matter was, For that the plaintiff de- 
dares in gebt for ſixty pounds upon a deed. wherein he recites, that 
« WaeREAS William Corbyn had given divers of his goods to Jabn 
« {rcher, the teſtator, he covenanted, that if the ſaid Corbyn ſhould 
« pay a debt of ſixty-three pounds (for which the ſaid John Archer 
« ſtood bound in one hundred and twenty pounds to pay to one Jobn 
« F}ipton upon the ſecond day of June then next following), and 
« ſhould ſave harinleſs the ſaid John Archer from the ſame, that then 
« the plaintiff ſhould have and enjoy conceſſjonem of the ſaid John 
« {rcher of the moiety. of the ſaid goods,“ ad quas conventiones per- 
fmandas he obliged himſelf by the ſaid writing to the plaintiff in fixty 
yunds : and alledgeth in facto, that the ſaid William Corbyn, upon 
the ſecond day of June, ſecundum formam et effect. 2 pred. paid 
fxty-three pounds, by which payment of the ſaid ſix 

the (aid Villiam Corbyn hath ſaved him harmleſs from the ſaid ſixty- 
three pounds, ſo that he was not damnified; and that neither the 
Lid Zahn Archer in his life-time, nor the ſaid Elizabeth ſince, had 
made any grant to him of the moiety of the ſaid goods granted him by 
the ſaid John; per quad actio accrevit, &c. 


doe ſaid ſixty three pounds, &c. whereupon they were at iſſue; and 
ſeroict and judgment for the plaintiff; and now aſſigned for error, 
That here was not a good breach: 


the deed of gift was made. Sed non allocatur; becauſe the generalty 
blukcient, | | 

SECONDLY, The allegation is, that he had ſaved him harmleſs 
em the ſixty-three pounds, whereas it ought to have been from the 
one hundred and twenty pounds. = 8 

TarRDLY, Becauſe he doth not ſhew that he requeſted a grant 
the moiety of the goods, and tendered a writing to him to ſeal ; 


n-ke the tender. And for theſe cauſes, but principally for the ſe- 
a6, the judgment was reverſed. | 


by Berry and his Wife again Nevys. * 
* In the Exchequer Chamber. 

Trinity Term, 18. Fac. 1. Ro 770. * 
Fo AROR of a judgment in the king's bench, in an action of tro- in troveragainſ 
* ver and converſion of goods, et inter alia of ſixty pounds in mo- huſband and 


% ggainſt huſband and wife, ſuppoſing that they converted them 


bo their proper uſe, 


de lixty pounds; and judgment given for the plaintiff 
bey bald be in en s ” 7 
= _ aſſigned was, Becauſe an action lies not againſt huſ- 
d and wife for converting goods to their uſes; for it is the con- 
ual 
8 . ah they may be charged with a joint battery or impriſonment, 
8 cannot be ſo for goods converted. And all the Juſtices of 
* arch, 94. 1, Com. Dig. 220. f. Com. Dig. 194. Andrews, 242. Salk. 114. 
the 


A 


L 


But for the firft cauſes they much doubted; for there are prece- Vi 29. Edw. 3. 


nant. 


ty-three pounds 


The defendant pleaded, that the ſaid William Corbyn had not paid 


FixsT, Becauſe he doth not ſhew what the goods were whereof Ante, 17. 
2 Mod. 176. 
d. Ray. 168. 
Stra. 68 17. 
Cowp. 126. 


br he, being the party who is to have the benefit thereof, ought to Ante, 652. 


wiſe, the con- 
verſion muſt be 
G alledged to the 
aut | The defendants pleaded not guilty; and it was found againſt them uſe of the huf- © - 
F and that band, and not to 
ber or their uſe. 
Ante, 5. 


1.Roll Ab. 438. 

yer h | ; Jones, 16. 264. 
on of the huſband only, and they are only to his' uſe ; and al- 443 

Yelv. 166. 

1. Leon. 312, 

Cro. Car. 254. 

Stra. 1094. 


E 


* 
«EE 


— 


2 A 
— cc. 4 — — r I IBE-7. A. 


fumeday and year, firſt day of May, which is ultimum antecedens, and then the eject. 
| &c. is good. ment is alledged before the leaſe made; ſo the declaration is not good 


605, a verdict the treſpaſs clauſum fregit et depaſcend. cum duobus ſpadonibus et tribu 


| givers beaſts is the firſt iſſue, that the defendant is guilty cum aliquibus averus prout 


tm ae. os... am. ::: _ 


Ante, 55. 134. The error aſſigned was, That the verdict finding that he is guilty 


2 ſurvives the action was brought againſt the executor, 


662 Hilary Term, 20. Jac. 1. In C. 8. 


Bexxy the common pleas and Barons of the exchequer were * 
2 and it was ſhewn that this judgment paſſed ſub fey — 
without exception; for in Eaſter Term, 19. Fac. 1. in Henze 
Hilary Term, v. Bradford and his Wife, in an action of trover of and 
19. Fac. 1. verting them to their uſe, after verdict for the plaintiff > Sexe” 
rg Þ F that the action lay not, and therefore it was —— for the def; 
8 Brief? 644, dant. And it was moved by SHERFIELD, that the judgment ſhoul 
39. Ed. 3. be reverſed quoad the wife.—Sed non allocatur ; wherefore it wa Ie. 
Pl. 22. verſed, | : | 
ARE | | Rutter againſt Mills. 
Trinity Term, 20. Fac. 1. Roll 1041. 
FjcAment on a RROR in the exchequer-chamber of à judgment in the kins'; 
demiſe 22 Moy, bench, in an ejectment of a leaſe of Henry Pauney, 22 7A 
20 Joe" 26. Fac. 1. of anhouſe in Windſor, habendum 2 primo de May fi 
from 1 May, three years, virtute cujus the leſſee entered, and was poſſeſſed guy. 
virtute eius he que poſtea ſcilicet eiſdem die et anno the defendant ejected him. After 
1 verdict upon not guilty, and found for the plaintiff, and judgment 
Amme him, the error aſſigned was, That eiſdem die, &c. refers to the 


$CILICET, te 


Ante, 96. 154. — Sed non allocatur; for the allegation of the firſt day of May is but 
; the beginning of the term, and the declaration being, quid virtue 
4. d. 1 dimiſſionis he entered poſtea eiſd. die et anno, Qc. that refers to the 
3 Mod. 198. day of the leaſe made, otherwiſe he cannot be poſſeſſed virtute dinj- 


Run. Fleck. 94. fonts, Wherefore the judgment was affirmed. 
Cowp. 717. 


1 Elſton againſt Durrant. 

reſpaſa RROR in the exchequer- chamber of a judgment given in the 
In treſpaſs for ; _ _—. 
eating the king's bench, in treſpaſs of clauſum fregit averus depaſcends 


arrays Sgraſs vIz. equis, bobus, 8 et bident. 
= 6 mg; ang The defendant pleaded, quoad any treſpaſs cum aliquibus averiit 
b. ries, oxen, and Præterquam cum duobus ſpadonibus et tribus vaccis, not guilty ; gut 


— that the yaccrs, he juſtifies for preſcription of common. | 

ited with 1 Þe parties were thereupon at iſſue; and a verdict was found for 
; for the the plaintiff counts, and aſſeſs damages and coſts; and for the ſecond 

ſubſtantial part iſſue they found for the plaintiff: and upon this verdict judgment uss 


— — given for the plaintiff. 


653. cum aliguibus averiis, not ſhewing what, is uncertain and void; but 
2 Roll. Ab 703. if it had been found for the defendant, it had been certain enough: 
Cowp. 47. wherefore the judgment was erroneous. TE 
—_—_ _ Sed non allocatur ; for being found that he is guilty cum aligubn! 
3. Term Rep. ons, IO : mater 
349. averiis præterquam, it is as general as the count, and is not 1 
for what number or for what kind of cattle; but the verdit g 
enough, aſſeſſing damages for that treſpaſs, and damages for the oe 
treſpaſſes ſeverally. Wherefore judgment was affirmed. 


Caron 14. Fawcet again/t Charter. 


————— RROR in the exchequer- chamber of a judgment in the king's Þ 
5 5 E bench, in aſſumpfit againſt executors, on 2 promiſe — 
bond, or to do teſtator, viz. That he ſhould re-deliver ſuch a bond deliver 1 


any collateral. ſuch a thing; and becauſe the teſtator did not deliver the ſaid do 


ninſt his cxe- 
— Ante, 405. 418—8. C. Jones, 16.  Poph. 20, Palm. 332). 1. Roll. Rep 266. Afer 


— 


ic and judgment for the plaintiff error was now afign- FawceT 
N being - - collateral promiſe made by the teſtator and cas 1 
token by bim, there lies not any action againſt the executor. * 


Chief Baron, was of that opinion: He ſaid, he knew 
, ran +6014 ſo adjudged; and the difference is between a 
| iſe to do a collateral a, and where it is a promiſe to pay a ſum 
— which is a duty certain by the teſtator, for the not doing 
whereof an action lieth againſt the executor; but a collateral promiſe 
not any duty, nor erformable by the executor, and therefore an 
Hon lies not againſt the executor for the non-performance thereof. 


But Lox HoBART, and all the other JUsTICEs of the common See the caſe of | 
bench, and BARONS of the exchequer, held, that there is not any Hambley v. 
1F-rence betwixt the caſes, but in either of them the action is main- ts hw, admini- 
tinable againſt the executors upon a promiſe of their teſtator ; and Cowp. 371. ts 
b it hath been oftentimes acjudged in this king's time. But they 377. 

(id, true it is, that ſuchan opinion was conceived in the time of queen 

flzbeth, and divers judgments reverſed for this cauſe; but now of 

ue the opinions of both courts are reconciled ; and reſolved, that the 

Mon lies againſt the executor as well in the one caſe as in the other. 

_ the judgment was affirmed, againſt the opinion of TAx- 

id, | 5 | 

And here on the firſt day when the debate was, Jox Es was abſent, . it judg- 

ui it was much argued whether this judgment ſhould be affirmed or ment can be re- 
merſech becauſe the opinion of five of them was againſt it, and as in the ex- 
TavFIELD and WINCH for it, who ſaid, that by the preciſe words ſix d 3 
wars of the ſtatute 27. Elix. c. 8. there ought to be ſix agreeing to Judges agree ? 
rm or reverſe a judgment. Bue this queſtion they — not; 

ſr ſoxEs came and agreed with the five: whereupon the judgment 

w affrmed. | | 


Webb againſt Ingram. Cant 1g. 


RROR in the exchequer-chamber of a judgment given in the 11a ſubmiſſion 
king's bench, in debt upon an obligation of 1001. for the per- be made of ſuits 
kemance of the arbitrament of Dod Langton concerning all ſuits and 4. e and 
ntroverſies betwixt them about the tithes of corn and hay in Up- erage 
pth, ſo as it were made in writing before ſuch a day. The defen- of 4 /uits 

t pleads, guod nullum fecit arbitrium, &c. The plaintiff ſhews, when there are 
the made an arbitrament in this manner, viz. he arbitrated that _ lor other 
id Webb, the defendant ſhould pay to Ingram forty pounds — 2 py 
ture ſuch a day, and in conſideration thereof the ſaid In- only tor fo 
n mould permit all ſuits and controverſics depending betwixt much asis out 


© ſad parties to ſurceaſe, and not further to be proſecuted ; the fub- 


i | 

F A Wers, that there were not any other ſuits depending be- — 448, 
F aut the ſaid parties for the tithes of Upnorth. The defendant , Roll. Ab 244 
k ns, that there were ſuits depending then between them con- 8. Co. 98. 


"ung a parcel of land in Upnorth, called 1 whereof there 2. Lev. 6. 
bt any controverſy concerning the tithe, &c. And hereupon Sho. 82. 

ns demurred, and adjudged for the plaintiff; and error aſſigned 1. Com. Du 

l point of law, That this award is not confeſſed by this demurrer 388. 9 
* of more than was ſubmitted; and being entire in this 1. Ld. Ray. 116. 
wy al which is awarded on Ingram's part (being one entire *BI Rep. 1120, 
** void; and then nothing is awarded on the other part, 3. A 
* efore void; and it was compared to the caſe of More v. 10. Co. 1.33. 2. 

1 Wazre a ſub. nion was for : à Mons until ſuch a day, and 


Pa. 
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| writhout ſaying certain when thoſe twenty four _ were.— Sed non allocatur ; for it 


| Hilary Term, 19. Jac. 1. Roll 142. 
In treſpaſe, if RROR of a judgment in the common pleas. The error aſhon- 
ebe original ed, For that the original writ was of treſpaſs. in Ruduelno, ant 
writ deſcribe the declaration was of 2 in Boxe and the writ being certinc% 


| 
| 
| 
| 
| 
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Wirn they awarded a releaſe to be made until ſuch a day after the ſub; 
2 it was adjudged to be a void award. — But ALL THE Jus ricks aud 
| ' Barons held, that it was a good arbitrament; for it 18 falbciem 1 
cauſe him to ſurceaſe all fuits concerning the tithes; and it js there 

e and void for the reſidue; and not like to the caſe of the — 

r that is in one entire deed: and although the plaintiſf ayers th 

there were not more controverſies depending beſides thoſe for Fa 

tithes, it was more than needed, and not material; and when the 

award comprehends that which is ſubmitted and more, it is good for 

that which is ſubmitted, and void for the reſidue. Wherefore the 
judgment was affirmed. 19. Hen. 6. pl. 8. | 


Car 16. Thomſins againſt Hoe and his Wife. 
Trefpafs by buf- RROR of a judgment in the king's bench, in treſpaßs for the 


band and wife . battery and falſe impriſonment of his wife. Upon not 2uilty 


o wa RF pleaded, a verdict was found and judgment entered for the plaintf, 
the wile e , | : | 25 | 
alia enoxmid eis The error aſſigned was, That tie declaration was, et alia enornis 


antulit is good. eis intulit; where the battery and impriſonment were only to the wife 
Ante, 655. and the wife may not join with the huſband for tort to him; and th-re. 
2 Noll. Ab. 556. fore it ought to have been ei intulit, which is to the wife: and for 
— 87. that cauſe the declaration is ill; as alſo for that the damages are given 

o. Elis. 94. 8 
Style, 202. 236. to the huſband and wife for a fart done to the huſband.— Sed nun il 
Salk. 119. catur; for it is but matter of form and in aggravation of damages, and 
Stra. 02. is not material, nor alters the ſubject of the declaration. The huf. 
| band may have wrong by the battery of his wife, and therefote it 
might very well be alta enorma eis intulit. 


A SECOND ERROR afligned was, Becauſe the declaration is, that 


1 he aſſaulted and impriſoned the wife ſuch a day and year, and detained 
long time, her in priſon for twenty-four days, but doth not ſay when ; ſo it is un- 


_— by _ ſhall be intended to be immediate 


ed immediately. fore the judgment was affirmed. 
2 Roll. Abr. 251 I. Sid. 308. 1. Salk. 662. 


Cask 15. „ Hendy againſt Thirſt. 


y after the impriſonment, Where- 


th it in — . . le 
50 re 0 and the Court informed that this was the writ whereupon the declara 


the declaration tion was founded, and upon ſcire facias two nihils being returned, „ 
in anther, the though LEA, Chief Fuftice, ſaid he knew Ruddelaw to be an hanuet 
Eri Or is hot . hi h : iſh f * | *. , k owing it, It Was 
3 within the pariſh of -Boxe, yet THE CouRT not knowing It 
Ante, 4% beld to be a variance in ſubſtance not aided by any ſtatute. Where 
Cro. Eliz 419. fore the judgment was reverſed, 85 

1. Cem. Dig. 320. Cowp. 78. 229. Dougl. 668.—8See 5. Geo. I. c. 12. 


CA 18. Pancroft againſt Coo. 
| GEES. Hilary Term, 19. Fac. 1. Roll 963. 
In trover de uno ROVER and converſion of divers goods, and among others 4 


riſco, rep uno riſco, ANGLICE a trunk full of fine linen, to the 17 | 
9 3 twenty pounds, and de und pixide, ANGLICE a box full 4 * 


mages ſhall be intended to be for the trunk only; for an Anglice cannot carry the Lev. 1% 
import of the term. Ante, I129.—1. Lev. 99 204. f. Sid. 98. 318. Ray. 5: * i 
3. Lev. 336. 13 Co.130. Noy, 85. Latch. 156. Yelv. 68. March. 6. Ld. Rm 757 


991. 1529. 12. Mod. 66. Stra. 738. 809, 810. 827 1 
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«of, and ſhirts, to the value of ten pounds, and of divers parcels of NT 
#2; 2904s. The cefendant pleaded not guilty ; and verdict found e 
aint him, and gntire damages aſſeſſed to eighty pounds. 8 

And it was moved in arreſt of judgment, that this declaration 15 not 
good; for riſcus is but a trunk only, and ANGLICE full of fine linen Gs 
1 the alue of twenty pountls is uncertain; and damages were given ory n 
\--1 that uncertainty. And it was ſaid, that this caſe differs from 
. Parſons, 10. Co. 130. for there fulcrum tecti may be con- 
i-ycd an! underſtood of all which appertains to the furniture of a 
del; but riſcus with an ANGLICE full of linen, cannot be intended 
i) be undzritood and referred to linen: and if it thould be referred, 
+ i uncertain ; and if it ſhould not be referred to linen, it was never 
ended that twenty pounds thould be for the value of the trunk : 
ul therefore it is not good, as Pleyter's Caſe, 5. Co. 34. Treſpaſ: 
qaar: piſces ſuos cepit, is not good for the uncertainty. — 

And of that opinion was HoUGHTON ; for if he had ſaid de riſee, 
ANGLICE a trunk full of gold to the value of five thouſand pounds, strange, x 94 
ail damages had been given accordingly, none will ſay thatit was for 
nz: trunk only, but for the gold tnerein; which had not been good for 
the uncertainty. | . 

But LEA, DODERIDGE and CHAMBERLAIN held it to be good, 
in! that damages ſhould be intended to be given for the trunk 
oly,—Wherefore it was adjudged for the plaintiff, —Nore, a writ 
of error was brought of this judgment, and the judgment was affirm- 
ed. 


But now by 4. Geo. 2. c. 26 and 6. Geo. 2. c. 14. all proceedings are ordered to 
ben the Engliſh language only. | | | | 


| Holbach againff Warner. 


CTION UPON THE CASE. Whereas the plaintiff, 30 9. If an ac- 

March, 18. dard I. was poſſeſſed of a cloſe called Hays in tion on the caſe 
Halten, and the defendant was poſſeſſed of a cloſe called Greenmea- 2 eee 
4% in Mallon; et god omnes poſſeſſores of the ſaid cloſe of the de- e e We a 
knlant from time whereof, &c. had uſe to make the hedges and a declaration © 
endes betwixt his cloſe and the river Avon, which runs between the prefcribing that 
la cloſes, ſo as the cattle in the plaintiff's cloſe ſhould not come in- = the eher. 
to tae defendant's cloſe ; and that the defendant did not repair the EN ny 
beigen, Kc. whereby his cattle for default of incloſure went out of make the 
bis Wo cloſe into that cloſe, and from thence into the cloſe of one hedges is ſuſſi- 
Wicks, who ſued and recovered againſt him in creſy2als ; _ 3 
Nit guilty was pleaded; and a verdict being found for the plaintiff, 1 
tw moved in arreſt of judgment, that this preſcription, quod omnes 3 b 
Aren Sc. is not good; for that may be for years, or at will; „ Co. oO. 
an none _ charge for matter of profit, but he ouzht to preſcribe Dyer, 71. 
in 2 tenantof a frechald, or in him wid hath the inneritance. Pide 5; C. g. 


Cle rg, 


I2. Hen, 4. P. 8. « Prefer.” 26. 29. Edw. 3. pl. 32. 27. Edw. r 409 


| 512 
3 5 20 b. Co 59. 4. C. 31. Dyer, 71. 94 Jones, 367. 
was obje ted againſt this by DAVENPORT, that it is hard for the Godb. 54. 
fa nuf to know the defendant's eſtate; and it is allowed in the ſaid !“ Vent. 264. 
wor of 29. Ed:v. 3. and in the Book of Entries, f. 140. guid o.nmes 200; 8 
rrarum tenentes uli:d to incloſe, &c. $04. 2 
Vati was thereto anſwered, that terrarum tenentes implies fee-ſim- Salk. 3/0. 
bez andthis appears, becauſe it is alledged, repar” debet et folet, &c. : Will 259. 
And of that opinion were DopeRIDGe and Hour, that for 2 a 
Us cauſe the declaration was not good; and allo ed of the differ- 
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Holzen ence betwixt terre-tenant and poſſeffor, and ſaid, there was an x, ; 


Aw difference. 
ANR. But LEA held it was good enough, becauſe it was an action ww 


the caſe, for wrong done by the poſſeſſor. A 
CHAMBERLAIN was abſent, ideo adjournatur (a), pro 
(a) See the caſe of Ryder v. Smith, Trinity Term, 30. Geo. 3. in B. K. 3. Bi 
Rep. 766. 1nd t 
; ; for ſu 
Eaſter Term, - 
2 1. Jac. x, In the King's Bench, * 
Sir James Lea, Kut. Chief Juſtice. 
Sir John Doderidge, Mut. 
Sir Robert Houghton, Kt. | Juſtice, 
Sir Thomas Chamberlain, Kt. - 8 
Sir Thomas Coventry, Kut. Attorney General 5 
Sir Robert Heath, Kut. Solicitor General. ly 
n Stare againſt Regem. | K 
* RAVERSE of an office in the chancery. Two ſeveral iſs 9 
being taken, the venire facias was, * ad triandum ſeparales u. 8 


office, 
N « tus ngſtros inter partes junc tas. 

SIR HENRY YELVERTON now moved, that this venire facias wi 
ill, becauſe it doth not ſpecify what are the ſeveral iſſues, as it ougti, 
and fo is the courſe : and he cited that in Yonge's Gaſe (a), for thi 
cauſe a venire facias was ruled to be miſawarded. 

It was alſomoved, that the iſſue here ſhould be amended, becauſein 
the traverſe by the party tendered to the office it is ſhewn that Phy 
Stare grandfather to the plaintiff was ſeiſed in fee, et obiit ſeiſtu det 
nement. c. | : 

THe Kinc's ATTORNEY traverſeth ABSQUE HOC quod obitt dt tt 
nementis prædictis modo et forma predia. c. . 

Tux TRAVERSOR ut prius dicit, quod obiit ſeiſitus. So the omil 
ſion of the word ſeiſitus is in the traverſe for the king. But it wa ry 
confeſſed on both parts that the record in the chancery was ſo. 

[t was therefore much doubted whether it might be amended here 

without amending it firſt in chancery. Wherefore they would adiil 
of both points. | 


| (a) Eaſter Term, 20. Jac. I. * 

Sas. Ridges againſt Milles i his 
Words. CTION FOR WORDS : „ Thou haſt raviſhed ſuch ** 18. 7, 
4. (o. 19. « man, and I will make thee ſtand in a white ſheet,” —Hi*- lad 4+ 


| >? 222 51. DEN moved, that theſe words are not actionable; for the laſt wards 


511. expound the former. Et adiaurnatur. | 5 i 1 
ca 3, Gilby again/t Williams, Parſon of Neath and Llannoit u . 
| Glamorganſhire. 


A ſvitin the ſpi- OHIBITION. For that the defendant being * 
ritual couit for where were two churches, ſued in the ſpiritual court, 85 
a Penſion mall ing in his libel, That whereas for ten years, twenty years, „ 
N ua d ſixty years, he ought to ſay ſervice in the one cu 
bited, although Years, and fixt/ years, 8 y Sunday ab! 
the preſcription on one Sunday, and in the other church the other — * 
be not alledged in form as at common law. Ante, 217. 454.—F.N.51. 2. laſt. 491+ 

1. Sid. 146. 1, Vent. 3. 120. 265. 1. Salk. 58. 2. Strange, 879. f. Term Rep. 427. male 


01 1 eed he ſhould ſay ſervice every Sunday, and have Girzr 
88 4 vill, to be taxed of the inhabitants; arm! that the W ee : 
"being taxed 4d. had not paid, cc. | 
4nd becauſe he doth not alledge a preſcription time whereof, &c. 

A was ed. | 
— 2 1 it is but a penſion, and merely fpiritual, 
1nd triable there, and it is not neceſſary to alledge a preſcription but 
fr ſixty years, it was well enough, and ſhall be intendedtime whereof, 
ke, unleſs the contrary be ſhewn. And for that the ſuit was before the 
ohibition, and affirmed in the appeal, a conſultation was granted, 
vidioutinforcing him to appear and plead to the prohibition, 


Trinity Term, 
21. Jac. 1. In the King's Bench. 
Sir James Lea, Kit. Chief Tuſtice. 
Sir John Doderidge, Knt. 
dir Robert Houghton, Kut. N Juſtices. 
Sir Thomas Chamberlain, ut. 
Str Thomas Coventry, Knt. Attorney General. 
Sir Robert Heath, Kut. Solicitor General. 


* 


Arthur Steer againſt John Scoble and John Pinſent. car. 
Enfter Term, 20. Jac. 1. Roll 252. 

CTION ON THE CASE. The declaration ſtated, That An aQion on 
whereas John Scoble, 15. = I. brought an action of ro- the caſe lies for 
w againſt John Charter in this court, in which action the 77 aud 
eceitfully pro- 
ded to judgment, which was given for the plaintiff, and one knowing the 
dundred and pounds es; and the faid John Charter principal had 
upon the faid judgment 17 April, 17. Fac. 1. according to the — "apa 
cutom of the court, rendered himſelf into the marſhal's cuſtody 8 
in iſcharge of his bail, as by the record of the recognizance appears, . 1 
Nereby the ſaid Arthur Steer and William Mpite his bail were Cro. Eliz. 629. 
victzrged of the recognizance according to the cuſtom of the ſaid 774 : 
rt; that the defendants præmiſſorum non ignari, malitiose et de- 8 Dig. 
(tve intending to charge the bail with the execution of one hun- 2 Bi. Rep. 867. 

forty pounds, and well knowing that the faid John Char- 1 Term Kep. 
had rendered himſelf to the marſhal in execution in diſcharge 62. 
T7 bail, and that the recognizance was diſcharged, Michaelmas, 
Iv. fac. 1. at London procured a capias ad ſatisfactendum againſt the 
* _ Steer and William White upon this recognizance to the 
ent of Lenden, and to be taken in execution by the ſheriff 
„and to be detained until they paid the one hun- 
dar forty pounds, The defendants pleaded not guilty ; and 
ad bor the plaintiff, and one hundred and forty pounds da- 
uh 3 It was afterwards moved in arreſt of judgment, 
mis action lies not, becauſe it is the a& of the court to award 
— it was adjudged for the plaintiff.— And afterwards, 

ont of error being brought, the judgment was affirmed. 


(s) Stra. 1192. Ld. Ray. 767, 1. Will. 23. 
Wheatley 
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pantiff and one William White were bail for him (a); and it pro- ſecuting bail, - 
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C2. | | Wheatley againſt Low. 
> FIR . CTION ON THE CASE. Whereas he was obliged to 7 
d 


| in forty pounds for the payment of twen ; 
OY nd being forfeited, he delivered aha pounds =; 9 p 
to deliver over the intent he ſhould pay it to J. S. in part of payment /in a N y 
to another, the that in conſideratione inde the defendant aſſumed, &c, and af ao 
acceptance and breach, that he had not paid; wher eupon the other had ſued um c 


undertaking 1s R 
a ſufficient con- this debt, &c. 


fideration to The defendant pleaded non aſſumpſit; and verdict for the plainiif 
maintain an lt was moved in arreſt of judgment, That this is not any 3 
efſumpſit for his ation, becauſe it is not alledged, that he delivered it to the defendan 
1 ingen upon his requeſt; and the acceptance of it to deliver to another ſin 
Ante, 331. mord, cannot be any benefit to the defendant to charge him with thi 


Cro. Eliz. 883, Promiſe. | H 
Ld. Ray 99. SED NON ALLOCATUR ; for, being that he accepted this money te 
Comyn's Rep. deliver, and promiſed to deliver it, it is a good conſideration 
33 26. Charge him. Wherefore it was adjudged for the plainfif.—A wr 
— 11. of error being brought, and this matter only aſſigned for error, 

Powel on Con- Judgment was affirmed. | 


tracts, 366. 10. Mod. 43 2. Forteſ. 353. 1. Stra. 165. 3. Wilſ. 446. Cowp. 294. 565. Dougl. 31 
Term Rep. 21. 286. ; | | 


Memorandum. 
The Rerox- UOD 29. die Funii apud GFREENWICH, recepi ex tradition: Jo rc 
TER created WILLIAMS epuſ. Lincoln. et cuſtodis mag. figilli Anglie in pre We 1 


—_ —— ſentid dom. regis, billam ſignatum cum manu dom. regis eſſendi unus ber 
n vientium domini regis : et eodem tempore ibidem ſuſcepi ordinem militaren 
ex gratid regis. . | 
Created a Ser- MEMORANDUM, Duid die Jovis, tertio die Julii, anno 22. ry 
eart at law, 3 Fac. 1. et craſtino poſt finem Term. Trinitatis, recepi breue dom. reg 
n as ſuſcitiendum flatum et gradum Servientis ad legem. Quad quiiet 
breve ſequitur in hæc verb. JacoBus, Dei gratia Angle, S::tiz 
« Franciæ, et Hiberniæ rex, fidet defenſor, Sc. diletto et fideli n;trs 
« (TEORG1O CROKE, de Iuteriori Templo London. armigero, ſaiuter 
« hl de adviſamento Concilit naſtri ordinavimus vos ad ſtatiun et pra. 
« dum Servientis ad legem, in Quindena S. Michaelis prox, futur. ji leit 
&« cepturum; vobis mandamus firmiter injungendo quod vt ad ſiatum kc 
« gradum predict. ad diem illum in formd prediet. ſuſcipiend. adi ond | 
« tis et preparetis : et hoc ſub pœnd mille librarum nullatenus aut ori 
« Tefte Meipſo apud Weſtm. xxvi die Junii an. regni noftri Ang, Id 
« Frunciæ et Hiberniæ viceſimo primo, et Scotia quinguageſuna jextt 
| « Per ipſum Regem, &c.” | 
Car 5. Slack again/t Bovſal. 
| Hilary Term, 20. Fac. 1. Roll . 1 
1 nn SSUMPSIT. Whereas. the defendant was indebted to bim 1 
| \ five pounds/pro reddit ante tunc debito, that the deſendant u | 
for rent muſt ve po P | , 
ſhew when the ſumed to pay that five pounds, guandocun que * and alledgeth u mr 
rent was in ar fact, that after requeſt at ſuch a day, year and place made, he had no 


* 


N aid, &c. The defendant pleaded payment; and found againſt nm 10 
mgm wt Gu it was alledged in arreit of Zh that the declaration 1 Wr, 
Cro Eliz. 262. good, becauſc he doth not ſhe when the rent was due, nor * ö 
702. term, nor upon what contract. Vet becauſe the defendant had | 
| 1. Salk. 141. notice thereof, affirming that he had paid it, and iſſue thereup%) Cl, 
| * found againſt him, the declaration is made ood: but 8 Neri 
| 3 8 DERIDGE and HoucaToN held, that it had not been good. M. r. 


6 - forg it was adjudged for the plaintiff. Nort 


o * 
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wa t an exce tion taken, that the aſſump/it is An aſump/it 
NOTE, There was n07 any a 4 fi % 10 | Yume will not he for 
vpaya ſum for rent; which is a real and ſpecial duty, as ſtrong as „, eue. 
* ſpecialty : and in ſuch caſe this action lies not, without ſome Ante, 558. 
qther ſpecia f | 
See 11. Geo. 2. c. 19. ſ. 14 and Dougl. 246. 1. Co. Dig. 144. 


oneyco mb againſt Swete, Parſon of Barrant in Cornwall. Casz 6. 


PROHIBITION was granted upon this ſurmiſe: That one a parole agree- 
Bind, leſſee for years of ſuch lands, agreed with the parſon, ment to retain 
2+ ic ſhould retain the land free from the payment of tythes, in landſor fo many 
-nideration of ten ſhillings 2 year, and of jv loads of wood ; and Kos | from the 
led eth, that he always paid the ſaid ten ſhillings, and ten loads of payment of 
90d, and the other had accepted it, and that he afligned this leaſe fo tithes, is a good 
te plaintiff in the prohibition, 8 | | _— 2 
{25 now moved, that this ſurmiſe being parcel of the agreement, A op p 
F 1 ing the parſon's Ufe, could not now 1 
ul fur tent arrear diſcharged during the parſon's fe, 2. Roll. Ab. 8z. 
good; wherefore it was prayed that a conſultation ſhould be grant- 1. Lev. 24. 
g 2. Leon 73. 


of 6 0 i & 
but THE COURT held, that the ſurmiſe is good, being by way of 3 os 

tuner; and that the aſſignee may take advantage thereof, although . grownl. 98. 

twere by parole: wherefore they directed him to appear, and the Owen. 103. 

yer to declare; and that then the defendant ſhould plead to "aa 249. 

de iſue, or demur, as he would. ao 3 

2. Show. 307. contra —3. Com. Dig: 91. 3. Bac. Abr 338, 


Leonard Ford againſt The King. Cane 7. 


SUPPLICAVIT iflued out of the chancery, directed to the A ,.conizance 
ſheriff and juſtices of peace of the county of Hertford, to bind of good behavi- 


<! lard Ford and two others to their good behaviour. our taken 
! The ſheriff returned, that the two others no fuerunt invent; and by juſtices af 
the peace, muſt 


* Leonard Ford, returned as follows: * MEmMoRanDuM, That be certified by 

ſuch a day and year, ccram nobis A. B. C. D. et E. F. cuſtod. pacis ſuch juſtices 

* onatatiis predict. the ſaid Leonard Ford, Ec. venit et recognovit,” themſelves, and 

[<itng the recognizance verbatim, which was under the hands and Mano: - 2 

T ls of the ſaid juſtic ditioned for the keeping of the fut 2 

laid juſtices of peace, condition ping ſheriff on a ſup- 
pd behaviour, &c.; and that he had broken the good behaviour, plicavit out ot 

ering with force into ſuch land). Thereupon the ſaid Leonard chaucery. 

* in chancery pleaded to iſſue, the record being ſent into the Cro Eliz. Zar. 

"2 bench by the hands of the lord chancellor: whereupon a writ 3 2 5 52. 

| 15 pris fled, and the iſſue was tried, and found againit the de- 4. Keb. 385. f 

n and now moved in arreſt of judg:nent, that this recogni- 1. Sid. 64. 

Ke ws not well certified into chancery, and the proceedings Salk: 452. 479. 

on erroneous z*for, being returned by the ſheriff that ſuch ng prin oh 

dance was taken before the juſtices of peace, it is an idle and erm — | 

wirturn; for they who take the recognizance ought to have cer- 

"ol a» 21. Hen. 7. pl. 20. & 21. is. a | 

ur v CouRT was of that opinion, except LEA, Chief" 

uno held, that foraſmuch as the recognizance is returned 

" Cancery under the hands and ſcals of thoſe who took it, and 

cel made thereupon, and the defendant hath anſwered ther-to, 

Cillue is joined upon it, which is ſent hither to be tried, it is not 


1 3 But ALL THE OTHER JusTices denied it, in 3 tlie writ 
: 4 facias reciting all this matter, the Court here thall adjudge 
20. JAC, XX 5 upon 


* 
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| cauſe of promiſe. But nothing was ſpoken thereto. Oar, * 
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Fons upon it according to the matters apparent unto them, Where 


DN - rule was given that judgment ſhould be entered for the defendant 
cal 8. Young again/# Englefield. | 
If the paper- RESPASS de clauſo fracto in the pariſh of Pancras, abutin 
book and roll in upon Gray's- Inn- Lane. | 
. The defendant pleaded not guilty; and the record of the niſi pri i 
it at © Gray's Was Grave -Inn- Lane. Wherefore by reaſon of this miſpriſion, be 5 
Inn,“ and it Cauſe there was no ſuch place, the plaintiff was non-ſuited. 8 
be entered on : | 
the poſtea But now, in regard the paper-book and the roll were good, v1 $ 
« Grave's-Inn,” Gray's-Inn- Lane, which was the true place; and it was buta mir 
2 venire de new ſion in the record of niſi prius, which was void, being variant fron 
ſhall be award- the record here; a venire facias was prayed de is 
__ z 47 prayed de novo to try this iſſue 
. and a precedent was ſhewn in the caſe of Farthing v. Dapper aj 
Cowp. 178, Where in an action upon the caſe upon a promiſe, in conſiderat 4 
229. 407 that he promiſed to pay ten pounds within ſix weeks, the defendant: 3 
Doug]. 116. ſumed to do ſuch a thing, and for non-performance brought the ac 1 
_ as. tion: and, upon non aſſump/zt pleaded, the parties being at iſſue, th mh ; 
| record of niſi prius was, in conſideration that he promiſed to pay e. 
pounds within Lo months; and for this variance, being againſt th * 
truth and the former record, the plaintiff was non-ſuited: and upe - 
adviſement of two precedents, a venire facias de novo was awarded * 
and the iſſue being tried for the plaintiff, judgment was given for u 5 
plaintiff— And this precedent being ſhewn in court, and tier th 
thereof well weighed, THE COURT now held, that it was a good pre . 
cedent (9, and ſtood upon good reaſon; for the record of nj: pri 4 
ought to be warranted by the roll, and varying from it, 1s void, ; N 
the non-ſuit upon it is not material. Wherefore they awarded here . 
venire ſacias de novo. | 8 
(2) Trinity Term, 9. Jac. 1. Roll. 430. () Muſgrave v. Wharton, ante, ;; 
2. Roll. Abr. 721. | | 0 
( 
Cast g. | Jermyn's Caſe. Im 
o 4 5 AY 
A prohibitior ERMYN, rector of the pariſh of :. Katherine in 
lies to the ſpi- ſtreet, and Hammond, as clerk there, ſued in the ſpiritual cout * 
ritual court, if to have the ſaid clerk eſtabliſhed there, being placed there by ü *f 
they proceed to parſon according to the late canon, © That the parſon of! * 
ſwear 2 pariſh- © church ſhould have the placing of the clerk;“ where the | i 
clerk named by 1. . ſtom to place Wer 
the parſon when Tiſhioners diſturbed him upon pretence of cuſtom to E. 5 Ait 
he ought to be clerk there by the election of their veſtry : and upon this ſurmils | 
named by the a cuſtom, tlie churchwardens and pariſhioners prayed à pro 
_ tion.—And, after divers motions, a prohibition was granted Mn 
: they held, that it was a good cuſtom, and that the canon de An 
2 Roll. Ab 227. oy EL 
Cro. Car. 589. ) 8 ; , h | ven. 
13. Co. 70. Palmer, 379. March. 101. 1. Keb. 286. 1. Lev. 75. 2. Lev. 18, 1. Veat Lin & 
Falk. 536. Strange, 942. Dougl. 629. oa | ET 
. i / 
Ani 
Mi ac } i 
e dee 
„ 


| 


Michaelmas Term, 
2t. lac. 1. In the King's Bench. 


Sir James Lea, Kut. Chief Juſtice. | 
Sr ohn Doderidge, Kut. : 

Sr Robert Houghton, Nut Juſices. 

dir Thomas Chamberlain, Kut. SR 
Sir Thomas Coventry, Kit. Attorney General, 
Sir Robert Heath, Kut Solicitor General. 


Memorandum. Cart H. 


HIS Term were made fifteen new Serjeants, v1z. George Croke, A call of Ser- 
Rice Gwyn, r Brideman, and Sir Henneage Finch, of the jeants; and 
kx TeMPLE: Richard Amburſt, Thomas Crew, Humphrey Dam- _—_ 2 fu 
% Fo. Bridgman, Thomas Headlry, and Francis Crawley, of i" ps" van 
Bray's-INN: R. Diggs, and Jo Darcy, of LiNCOLN's-INN : dency of 4. 
Fun Hyſkins, Egremond Thyn, and Fehn Brampton, of the MIDDLE= ciens. | 
Triple. And although Thomas Headley was ANCIENT to divers of 
tem, yet becauſe he never had been a READER, but refuſed to read, 

z was puiſne to them all except Francis Crawley, who read in 
rav's-INN, after they both had received their writs to be Ser- 
nts; which was done by the advice of the lord chancellor and of 
e Juſtices And Anthony Heronden, of LIN cOLxN's-INxN, had alſo 
int to be a ſerjeant; but a writ of /uperſedeas was delivered him the 
reday he received the firſt writ, and made returnable in chancery: 
ben all the others appeared in chancery and took their oaths of 


nz ſerjeants, he was denied to join with them. 


Page's Cale, [ Care 2, 


0TE, Upon evidence to ajury, for the cuſtom of the manor , 1 

of Turlox, in the county of Bedford, in the common pleas, the different Ak 
m in evidence upon an x fr was found to be, That the according to the 
nd vas Gemiſable for twenty - one years, paying the treble value of manner of alien- 
cent; and if he died within the term, that the term ſhould be to — yholde, 
det, paying a fine certain of one year's rent; and if he afligned 2.Roll. Ab. 264. 
tem the aſſignee ſhould have it, paying for a fine one year's Co. Cop. 73. 
wo the rent; and he who had it, might by the cuſtom renew it & Co. 3. 6 
"*:My-one years, paying three years value. — And this was ad- — 
to de a good cuſtom by the Court. | Dougl: 724. 


Bridgman again Lightfoot. Casr 3. 
n > : 7 i 5 
NON of a judgment in the common pleas ; for that Elizabeth a 
Heiig aan was ſued as executrix to her nuſband, for breach of {paint an exe- 
unt made by the teſtator; but tae breach was by the execu- enter on a c0- 
N over a leaſe, without giving notice there nf to the leſ- eee 
he ud. pl _ Led ns IS f. citatot, hall b 
$ : Ju (ment being for the plaintiff, was de bs teſtatoris fb, e, teliatori,, 
%, Ec. de propriis bonts. | although the 
Ant for this cauſe the error was aſſigned; for that it ought to have beach was wil 
MG leut to rer S : fully made by 
40 bus atarts tor the damages ; but for the coſts, it ougt to omny 
* been ae boris propriis, 9 5 85 Ante, 191. 
fr. a - a 
R = Ab. 931. Hob. ds. 1, Saund. III. Hutton, 3s. 4. Burr, 4135. 
* . Lun, Dig. 210. Cowp. 239, Dougl. 110. Irm Rep. ; 83. | 
| XX 3 . But 


7 
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BRIDGMAN But it was argued, that in regard this was a breach by the 

1 — trix in her time, and a wilful (and not a negligent) breach, there, 
the judgment ſhould be de bonzs propriis. 

LEA, Chief Fuſtice, was of that opinion at the firſt; but Cy , 

BERLAIN, DODERIDGE, and HOUGHTON, held the contrary, þ 

cuuſe it is a charge only by the act and covenant of the teſtator : 1 

Hob. 188. although ſhe herſelf brake it, yet ſhe is not chargeable but in n 

of the deed of the teſtator; wherefore ſhe ſhall not be charged bur 

bonis teſtatoris and that in no caſe an executor ſhall be Charoegl 

de bonus propriis, but where he pleads © ne unque executor,” and it 

found againſt him; for he thereby eftrangeth himſelf from the teſ 

tor, and by his own falſity and folly hath made his own go 

chargeable, / non fit de bonis teſtatoris. 


Also, where he pleads a falſe releaf2 made to himſelf, becauſe it 
1 a fallity in his own knowledge, and he ought to pay a fine tot 
ihe frond king, therefore he ſhall anſwer de bonzs propriis, ſi non, &c, Inmai 
againſt him, tenance of this point, they relied upon Dyer, 324. and on acaſe 
judgment ſhall judged Wheeler v. Bull (a), for not repairing a houſe in (ann 
be. de bonis br. in the executor's time, &, And Lea, Chief Futice, changed 
priis, fi non, Sc, - | 4 8 
Ante, 648. opinion, und agreed with them. Wherefore the judgment ws. 
Palm. 314. verſed.— LORD HoBAR T, JUSTICE JONEs, and BA RO DNA 
Moor, 70. being informed thereof, agreed with them in opinion, that the ju 
Wentw. 265. ment ouglit to be de bots teſtatoris; and that the judgment in t 


4 e common pleas paſſed ſub fleutio, without any motion of that point 


If an executor 


them. | 
| (a) Ante, 648. 
. | Philpot again/t. Feeler. 
In an ation for A CTION'UPON THE CASE FOR WORDS, brought 
3 er. | the chancery by the plaintiff, being a clerk there. Upon! 


chancery, a be- guilty pleaded, a venire facias was awarded, returnable in the kin 
nire ſacias, re- bench. "The writ was, Venire facias durdecim quorum quiibet 


erg * 4. terr. ad minus, c. 
— heb 5 After verdict for the plaintiff, it was moved in arreſt of judgme 


27. Fliz. c. 6. that this venire facias was ill; for the ſtatute of a7. Eliz. c. b. | 
though notwar- appoints how jurors ſhall be returned, where this clauſe, quid qui 
— * eorum habet 41. terr. c.“ is compriſed, extends only to *. of 
good by 23. re facias in the king's bench, common pleas, exchequer, and 
Hen. 8. c. 30. tices of aſſiſe, and to no other courts ; and the chancery is om 


and therefore the venire facias is not warranted by the ſtatute. 


But it was thereto anſwered, that this clauſe inſerted in the 
although it be not warranted by the ſtatute (as it was agreed Y 
the Jubices upon peruſal of the ſtatute), yer it is not chang 
any, but makes the better trials; and, by the common Jaw, h 

may direct a venire facias tales quorum quilibet habect laut # © 
in caſes where the matter is of great conſequence; but they m 
appoint of leſſer value , than the ſtatute limits. Divers py 
were ſhewn out of chancery, where always the venire fac "I 
c quilibet rorum habeat 4. terr. &c. ;” and the _ v 
clerk of the petty-bag produced, that all their precedents 


ſince 27. Elia. c. 6. 


CHAMBERLAIN, Juftice, ſaid, that ſo were the plece 
beter and Wales, 1 en he was juſtice there. And if it hat 
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on. Whether it were good at che common law? yet it is Puitror 
nn = made good by the ſtatute of 32. Hen. 8. c. 30. of jeofauls. _— ; 
note it was adjudged for the plaintiff (a). (e) See the caſe 
' of Morris v. Thomas, Cro. Eliz, 256, 257, where the like judgment was given. 


Slackman againſt Welt, | Ts Cazx 5. 
CTION ON THE CASE; 9 . that the governor and The leſſee of a 


CEundation of Henry Earl of Northumberland, were ſeiſed in fee of —_— vn Ache 


bouſe in the pariſh of St. Martin in the Fields; and that he and — 
whoſe eſtate in the ſaid houſe, &c. have had a foot-way from the ſhewing any. | 
1 houſe to the river of Thames, in the ſame pariſh; and let the ſaid 2 the 
aſeto the plaintiff for years; that the defendant erected a gate croſs grant — 
| aid way, in the ſaid pariſh, &c. : 3 hee vn the 
1not guilty pleaded, and found for the plaintiff, it was moved thing claime 

un of 3 that this declaration was not good, becauſe it * 
hewn that the corporation, and all thoſe whoſe eſtate, &c. have 123. 274. 327. 
U &c.; whereas a corporation cannot preſcribe but in him and ro. Eliz. 217. 
predeceſſors : alſo, one cannot ſhew a gue e/tate, without ſhew- Co. Lit. 121. u. 


; how by deed ; for they cannot have it without deed, Tale non.” 


DoperIDGE, Juſtice, was of that opinion; but all the other three Hob. 38. 218. 

ces againſt him, becauſe the action is brought by the leſſee for Broynl. 220. 
urs, who hath not the deed; and it is but a conveyance to the © 2 
don, which is grounded upon the diſturbance done to him in poſ- Rep. 3 28 
on: but if he had claimed rent or common in groſs, which can- 6. Co 38. 

t paſs without deed, it had been otherwiſe; for there he could not 10. Co. 5g. b. 
que eflate, without ſhewing the deed how he came by the eſtate, Je Leon. 74- 


% 


ht herefore it was adjudged for the plaintiff. | . 
nl 3. Mod. 52. Cro. Car. 44%. 1. Salk. 363. 5. Com. Dig. 81, Dougl. 713. 
Dalton againſt The Biſhop of Ely. C 6. 


ARE IMPEDIT. Where 2 biſhop ſuffers an uſürpation of a Ufurpations 
® church in right of his biſhoprick, that it ſhall not bind his ſuc- ſhall bind the 
jor, but himſelf only during his time; and if a biſhop be purcha- 3 who 

& a2 advowſon in right of his biſhoprick, and ſuffers an uſurp- ep ig 
am, yet that ſhall not bind his ſucceſſor, as HoBarr held. But as ceſfors. 

fi principal point he faid, they were all reſolved, that uſurpations Jones, 45. 
kind the biſhops who ſuffer them, but ſhall not bind their ſuc- Hob. 240. 

rs (and ſo of deſcents); for it is within the ſtatute of 1. E/iz. e. co. — 9 
uch reflrains alienations and grants by biſhops, &c. Where ' © 

el Was adjudged for the Aciendant. | | 
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L be poor of the hoſpital of the Holy Trinity in Greenwich, of corporationmay 
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Sir Humphrey Winch, Kut. 
Sir Richard Hutton | Kt. ae 
Sir William Jones, Kut. 
Sir Thomas Coventry, Kut. Attorney General 
Sir Robert Heath, Knt. Solicitor General. 
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een . Smith againſt Ward. | mer 
Es CTION ON THu CASE. For that thedefendant (iid or a r 
the ſpeaking be. {"\. Plaintiff, © He (INNEN DO the plaintif) is a thief; for be hat ny 


alleiged of tbe © ſtolen corn from Mr. Key (quendam RICHARDUM Key innun;;) 


Sate 3 The deſendant faith, that he ſpake other words ofthe plaintiff, v — 
out an expreſs traverſeth that he ſpake thoſe words; and it was found again? hin | 
_ colloquium. and damages ſix pou ads. inth 
Ante, 21 lt was now moved in arreſt of judgment, that this action lies not on 
1.Lev.if5. 280. for he doth not ſhew that there was any precedent communication 2h 
1 the plaintiff; and the word © he,” without ſhewing ſome for net di * 
4. Bac. Ab. 513. Courſe concerning the plaintiff, cannot be applied to him more tia 0 
to any other; and to that purpoſe Bittridge's Caſe (a) was cited, Ce 
SECONDLY, It was obj=Cted, that the words, © he is a thief, for bl 
& hath ſtolen corn, &c.” are not actionable; for it may be ſtand 0 
corn: as to ſay, © he is a thief, for he hath ſtolen my trees, — on 
« my evidence,” —or — « my lead of my houſe,” no action lies = 
which laſt caſes the Court agreed to be good law: for in thoſe cal 1g 
it is not ſhewn that any felony was committed; and the words do nd * 
Ante, a0. import any felony (). But here, “ ſtealing corn“ is intended ce * g 
Cro. Kliz. 563. reaped: and for that purpoſe a precedent was cited Child v. Sai * 
4. Co. 19. b. (cy, for ſaying, «Thou haſt ſtolen my wood,” action lies, Wher x 0 
fore for this point they all held, that the action was maintainable, ade 
But becauſe he doth not ſhew that there was any communicz! * | 
of the plaintiff they doubted, But afterwards, upon view of prect . 
dents, and being informed that it was a common courſe ſo to decli A ” 
when it is alledged that he ſaid de prefato the plaintiff hz ba, It "ah 
neceſſarily to be intended of the ſaid plaintiff; and when the jury N um 
Ante, 241. found that he ſpake thoſe words of the plaintiff, that helps tte * frei 
for otherwiſe the jury would not have found againſt the def-ndan N 
wherefore it was adjudged for the plaintiff. And a precedent a 4 
ſhewn in the king's bench, Sanders v. M oolrich (4), aQtion fer n wd 
he ſaid theſe words of the plaintiff: He (1NXVENDO the pc:itþ | 
« js a traitor,” The defendant pleaded not guilty; and found Folte 


the plaintiff: and although no communication was rung. 

been before of the plaintiff, yet the plaintiff had judgment, 2664 

judgment affirmed in a writ of error. | 3 

\ (4) 4 Co. 19. which concern the realty, fee he 

(F) But now by 4. Geo. 2. c. 32. to Caſe, Caſes in Crown Law, 1 

ſteal or break with intent to ſteal any 1133. 

Jead, &c. affixed to the dwelling-houſc, is (e) Ante, 166. 1 1 

| Felony; and as to the ſtealing of writings (% Hil. 18. Jac. 1. Roth 123 


Rem 


* "Is ,*, 
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Reynel again/ Kelſey. | Carr 8. 


for ninety-four pounds by Richard Reynel, as executor of In debt, if the 

wy Thomas Reyne! for 3 the teſtator and defendant ac- — — 3 
conpted together, and the defendant was found ninety- four pounds the declaration 
i arrear, Which he had not paid. The writ was recited in the decla- in another, the . 
nion; and the count ſuppoſeth the accompt to be at Exon; and the —_— 
rerdict upon non debet, was found for the plaintiff, It was now mov- verdi a for 11 
« in arreſt of judgment, that the original writ was in the county of ſhall be intended 
Dm, ſuppoſing the accompt to be there, and all the matter there; as no original. 
vthe writlies not upon this declaration; and ſhewed a copy of that Co. Lit. 303. 
wit in the county of Devon; and upon examination it appeared, that Pre, Fi. 18s. 
dere was not any in Exon. And it was therefore moved, that judg- I ut. 1188 
nent might be ſtayed; for although the ſtatute of 18. Eliz. c. 14. 3. Mod. 136. 
des after verdict, when there is no original, yet when there is an Barnes, 415. 
driginal which varies from the declaration, and doth not warrant it, n 
itis not aided by the ſtatute (a). - LT Rep _ 83. 

But ALL THE COURT held, after ſeveral motions, that the plain- | 


if ſhould have judgment: for this is not any original for this action 
inthe county of Exon ; and ſo it ſhall be taken, as if there had not 
teen any original, and to be within the purview of the ſtatute. And 
precedent was Cited in the king's bench (, where in treſpaſs of bat- 
rij the bill upon the file was in London, and ſuppoſed all the fact to 
be at Lyndon, and the declaration was in Midaliſex. After verdict 
upon this declaration, it was moved in ſtay of judgment, Becauſe the 
bill, which is in nature of an original, varies from the declaration, 
ind doth not warrant it: but becauſe it is as no bill for this declara- 
ton, and within the equity of the ſtatute, it was adjudged for the 
plaintiff ; ſo here. And although a precedent was cited and ſhewn 
b be-in the king's bench, Pollard v. Blight, ante, 479. where a 
nit of error was brought upon a judgment in the common pleas, and 
tte error aſſigned after verdict and judgment for the plaintiff; Becauſe 

te writ varies from the declaration; and upon diminution alledged, 
tte writ certified that it was betwixt the ſame parties in rddleſex ; 
ad for this cauſe the error was aſſigned, For that the writ is recited 
athe count, and the declaration is of a battery in London, and the 
mit certified upon that record, and that the writ betwixt the ſame 
Parties was in Middleſex, and for this cauſe reverſed ; the Court ſaid, 

te reaſon there was, Becauſe it is there certified to be the writ where- 
p the proceedings were, and that there was not any other writ z 

At that (hall not be intended in this caſe, but the contrary, Where 
lac it was adjudged for the plaintiff, 
but hy 5, Geo I. e 13. aſter ver- riance in any writ from the declaration or 
e do jucgment ſhall be Raycd or re- other proceedings a 

wd iu any court of record for any va- (5) Calthorpe v. Culpepper, aute, 65 4. 


Ante, 655. 
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folter 30% Inhabitant. Hundredor. d Spechor et Ile. Car g. 


worth. | 
Eafter Term, 21. Tac. 1. Roll 488. a 


CTION upon the ſtatute of 27. Eliz. c. 13. of hue and cry C4), Upon hue and 


ſuppoſing that he was robbed in ſuch an highway in divijis ©? on a robbery 


in divi, 1s hun- 


*14n, rotice to the inhabitants of either of them is ſufficient. Dyer. 370. 3. Mod. 287. Cro. Eliz. 


u C. Car, 26. 37.379. 6. Mod. 221. Salk 614. 2 Hawk. 118. 
(2) 27. Eliz, c. 13. 1.11, See 8. Geo. 2. c. 16. 
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rocrrx bundredorum, and that he gave notice thereof toth. in :4dtants of the 


againſt | T 
Jun —_ ants hundred, n-ar to the place where he was robbed. 


1 of After verdict for the plaintiff, it was moved in arreſt of jus 
LsLeworTE, that this declaration is not good, becauſe he doth not ſhew 2 
&c. highway is within any hundred; and in truth it ought to be given i 
the inhabitants of both hundreds : and fo are divers precedents, that 
notice was given in ſuch a place within the one hundred to the inha 
bitants of the ſaid hundred, and in ſuch a place in the other hundred 
to the inhabitants of that hundred. 


5 vi 

Sed non allocatur; for if notice be given to the inhabitants of ether a 

of them, it ſufficeth. Wherefore it was adjudged for the plaintif. x 

Carre, Sir William Tharold againf Spich. * 
Venire facias. EPLEVIN of the taking of his cattle in a certain place called * 
Ante, 263. in S. in the pariſh of C. 55 
The defendant juſtifies, for that the place w ER E is one hundred pro 


acres of paſture in C. which is the freehold of Sir Francis Phan, t 
whom he was bailiff; and that they were there damage feaſant. 

The plaintiff in bar to this avowry faith, that be was ſeiſed in ſes 

of a meſſuage and one hundred acres of land in C. aforeſaid; an 

that he and all thoſe whoſe eſtate he hath in the ſaid meſſage and cne 

hundred acres of land, have had time whereof, &c. common of pal- 


ture for all their beaſts levant et couchant upon the ſaid meſſuage, and 5 
one hundred acres of land in the place WHERE, &c. at all times ofthq 1 
year, as belonging to the ſaid tenements. | 
The defendant traverſeth this preſcription; and iſſue being joined han: 
upon the preſcription, a trial at the bar was had; and found for the 020 
plaintiff. : rd, 
It was now moved in arreſt of judgment, that it is a mſ-tria;, be any 
cauſe it was tried by a venire facias from C. only, and not from 6 juit 
' where the place of the taking is, as well as from C. where the {ani lt: 
lies whereto the common is claimed, RY Es 8 
It was alledged that the place WHERE is within the pariſh of C. ” 


ſo the venire being f C. only, is good enough; for it ſhall bein 
tended, that C. the pariſh and C. the village are both one. 
But it was ſaid, that if the venire fucias had been of the parte 
C. or it had been alledged in the bar that the land was in C rA 
then C. the village and C. the parith ſhould have been intended to 
both one; but not being fo alledged, it may well be intended that 
they are ſeveral. | 3 
Tux Coun therefore held it to be a miſ-trial, anda ven: ati 
(a) Sei vide de novo was awarded (a). | | 
the ſtatutes by which the law is altered in this reſpect. Ante, 340, 341- 


Cav 11, Sir Robert Philips againft Slade. * 
We EBT upon the ſtatute of 2. Edu. 6. c. 13. for not icin fat 2 
preſcription to of tithes of corn. a 5 


pay ſo much to * The plaintiff ſhews, that he is ſeiſed in fee of the rectory « 


the church of 4. . q in Fr: 
CE of - x Yewel; and the defendant was occupier of certain land in "Y 


of the manor of B. the venvcſhall be from both places. Ante, 150. 326, 328. 5 13.—2. Roll. A 
6. Co. 14. 9. Co. 66. 11. Co, 25. Co. Lit. 125. a. D 1 
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*r id pariſh, whereof the tythes were due to him; and that Sta R. Purire 
=_ * * — . — away — corn, without ſetting out the S pc 
ſr” d. Wherefore he demands the 8288 
hes, to the value of 131. bs. 8d. ere ds t 
155 — pleads that Sir John White was ſeiſed in fee of the 

nor of Preſton; within which manor is a cuſtom, that he and all 
5 whoſe eſtate, &c. have uſed to pay 358. to the owner of the rec- 
ry of the pariſh-church of Yeweh, in lieu of all tythes growing 
within the manor; and that the ſaid Sir Fohn I hite let to nim the 
tid lands, &c. Iſſue was taken upon this preſcription ; and found 
4 — in arreſt of judgment, that this trial was ill, becauſe 
he benire ought to have been as well from Yewe: as from Preſton, 

And of that opinion was THE WHOLE COURT, after ſeveral mo- 
tions, for that the cuſtom is to pay to the church of Jewel; ſo the | 
aire ought to have been as well from the place of payment, who 
zroperly have notice thereof, as from the place out of which the pay- 
nent ought to have been. Whereupon a, venire facias de novo was 


marded. ä LET | 1 
Hilſden againſt Mercer. . Cart 12. 
CTION FOR WORDS. Whereas the defendant having Saying A. is 
communication with one Chapman of the plaintiff, ſpake theſe a chief, and 
words, 4 She (INNUENDO the plarntiff) — to you and to me, bath ſtolen 


teen ds, 
& and hath ſtolen twenty pounds from me, and forty pounds from — I. 
8 you ;” | | 


| tified by _— 
The defendant ſaith, that the plaintiff was a thief, and ſtole two ing that be 
tens from her ſuch a day and year feloniouſly ; and thereupon ſhe — 3 Ay 
puke theſe words in the declaration. The plaintiff hereupon demur- ꝗer muſt be xo 
ich Becauſeit is not any cauſe of juſtification of all the words, nor of ſwered. 
an; part of the laſt words. But it was ſaid, that inaſmuch as it is a s, c. 2. Roll. 
jutitication, in that ſhe was a thief, which are the principal words, Rep. 414. 
{:: other words are not material to be anſwered unto. | Allen, 33. 

dED NON ALLOCATUR ; for the laſt words are as ſlanderous as OS. - 
fie former; and there was not any juſtification of them, nor. anſwer 306. 433. | 
2 them ; therefore the plea is vitious. And judgment was given I. Bl. Rep. 791. 
for the plaintiff, | , LD 


— 


Harvey 1gainſt The Hundred of Chelmsford. Cast 13. 


RROR ef a judgment in the common pleas upon the ſtatute of Meeder 
Hue and Cry. At the niſi prius a tales de circum/tantibus was withdrawnafter 
39:9, and two jurors returned and ſworn. Afterwards by con- 2 tales awarded, 
=", one of the jurors was withdrawn, and the jury diſcharged.— = maps ya 
Aterwards in Lance, a writ of habeas corpora was awarded againſt the ere 
ett jurors, and the jurors returned upon the tales, & et quod appon. taken out, it 
deem tales.“ ſhall _ the 
HENDEN, Serjeant, aſſigned and inſiſted on this for error, Becauſe 3 e 
are oughi not to have been any mention made of the tales at the aſ- org, &c. ga 
nes, for what was done there is as null here, when new proceedings, 1. Roll. abr, 
&, for that is only by the authority given to the Juſtices of niſi prius, 198. 
not to be regulated in banco. © | 3 
ud vox ALLOCATUR ; for, it being granted, and the jurors Gr Eliz 
ET | . Eliz. 502, 
s as parcel of the record, whereof the Court ought to take 6. Niod. 246. 
France, Wherefoxe the judgment was affirmed, . 
5 Sce . and g. Will 3. c. 32. By 
Michaclmas 
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Michaelmas Term, 
2 T. Jac. 1. In the King's Bench, 
Sir James Lea, Kut. Chief Juſtice. 
Sir John Doderidge, Kut. 1 « 
Sir Robert Houghton, Kt. Juſtices 
Sir Thomas Chamberlain, Kit. 
Sir Thomas Coventry, Kut. Attorney General 


3 b 
Sir Robert Heath, Kut. Solicitor General, ; 
| k 
Cast 14. Buckley again Guildbank. * n 
x Trinity Term 20. Tac. 1. Roll 32. 4 
— —— 8 of a meſſuage in London. Upon not gulliy a 
May,” t my Be 167 pl-aded, and iſſue thereupon; a ſpecial verdict was found, that d, 
money fora Nobert Guildbank was poſſeſſed of a leaſe for years of the ſaid meſſuage; h1 
yeaf at legal in- and upon 23 May, 1617, it was agreed between him and Jen U 
2 — the F nit h, leſſor of the plaintiff, that he ſhould lend to the ſaid Robert * 
Te 2 Guildbank one hundred and twenty pounds for a year then next fol. * 
day the pay- lowing, upon ſecurity for the repayment of the ſaid hundred and * 
ment of princi- twenty pounds, and of twelve pounds for the intereſt thereof, upon thi 
* 8 May 24, 1618; and that he lent the ſaid one hundred and twenty * 
44 next 3 pounds accordingly. And the ſaid Robert Guildbank, the ſaid 23 tut 
Yet it ſhall not May, 1617, was obliged with him in a bond of two hundred and a · 7 
be conſtrued ty pounds, with a condition for the payment of the ſaid one hundrad 4 
_ oye and thirty-two pounds upon the 24th day of May next enſuing. And 
— miſlake of for the better aſſurance of the payment of the ſaid one hundred and 
the ſcrivener, thirty-two pounds, he then made this leaſe by indenture to the (ad L 
and not 2 uſu- e. Smith, with a condition, that if he paid the faid the ſaid ane 
in che dans: hundred and thirty-two pounds at the day and place mentioned in the men 
for the words condition of the obligation, that then the aſſignment ſhould be vor! ef. 
* next enſuing” And they find, that · the ſcrivener who drew this obligation and . be 
ſhall refer to the ſignment, by miſtaking the ſaid agreement betwixt them, drew it in ed 
— ig this manner; and that the ſaid Jon Smith ſealed the counterpart of ed, 
Ante, 646. the ſaid indenture of aſſignment. They find the ſtatutes of 37. Hen, for h 
2. Roll, Ab. 8. c. 9. and 13. Eliz. c. 8. ſ. 5. of uſury ; and that the ſaid one hun- T 
251. 351. dred and thirty-two pounds was not yet paid; whereupon John Sh was | 
Cro, Car. Sor. 19. Fac. 1, entered, and made the leaſe to the plaintiff, who * bin; 
3 85 ” ed, and the defendant ouſted him. Et ſi ſuper totam materiam, Sc. U 
3 307. And here, upon argument, two queſtions were moved. bo: d 
1. Hawk. P. C. FigsT, Whether theſe words, & the 24th of May next enſuing, Wy 
55% 537" , ſhall be intended May the twelvemonth after ? for then there * ihe; 
v3.4 + one be any queſtion of the uſury; or ſhall be intended the ſame monte and 
Cowp. 770. May, which was the next day following? : ion 
Dougl. 235. SECONDLY. And then the queſtion was, If uſurious, or no- Upon i 
3- Term Rep. And thereupon DoptRipGe and Houonrox held, that 4 Mn be 
. enſuing ' ſhall be intended of the ſame month of Hay, which | but 
the next day- after, unleſs the circumſtances of the- agree be vic 
had been found, that the agreement was to lend it for 2 yea) ſet he 
to make payment thereof at the year's end; then theſe wor led 
| * intended 1 | 
doubtful to which they ſhould be N may be inte 1 Ng 


” 
- 


— * 
. 7 Fg 
” - 


Jed to be to May twelvemonth following, and the doubts of the Bycrrsx 
2 taken àway, as 23. Dyer, 376. But generally, « 24 May 6 
« next following, ſhall be intended to be the 24th of May of tze 
me month. "SI | | | 
—_ a, Chief Fuftice, held, that * next following” ſhall not be 
eferred to May next following, unleſs ſome matter in the ſame deed 
ni lt be ſhewn, and not a collateral agreement found by the jury, 
nor any collateral deed. - ? 2 | | 

Bu: THEY ALL HELD, although it ſhould be expounded to refer to 
May 24. the ſame month and year, which is the next day, as it was 
in P«ſcat's Caſe (a); yet foraſmuch as the agreement is found to be 
m mate the lian for a year, and that the aſſurances were for the pay- 
ment a: the end of the year, and by the ſcrivener's miſtake it is made 
payable the next day, it is not uſury within the ſtatute ; for there was 
not any corrupt agreement betwixt them, but a true and an abſolute 
z2rcement ; and the act of a ſtranger ſhall not bring him within the 
langer of the ſtatute, eſpecially it being found that he did not require 
his payment until after the year. But Lea, Chief Fullice, ſaid, if he 
d ſought by reaſon of this miſpriſion to have taken advantage of the : 
fofciture for non-payment upon the next day, peradventure it would | 4 
have diſcoyered azcorrupt intention in him, and that he knew of that ES. 
mi{-rizon at the beginning, and would take advantage thereof; and | 
this ſhould bring him within the ſtatute of uſury : but as it is found, it 6 „ 
s clear it is not any uſury, nor the aſſurance to be avoided by the ſta» 


ute. Wherefore it was adjudged for the plaintiff. 
/ (0 Ante, 646. 


0 Johns againſt Ridler. as 


E of a meſſuage and land in L. in the county of in ejeæment, if 


Honmout h, of William ap Williams. 25 the defendant 
ſhe defendant pleaded, that long time before the leaſe and eject- plead, that he 
ment, one William Ridler was ſeiſed in fee, and let that land to the 25 2 **rmer, 


(#-ndant for five years, and that he was poſſeſſed until the leflor of pint ge 


be plaintiff entered upon the defendant et ipſum diſſeiſtvit; and fo ſeiſ- him, he can- 
e by diſſeiſin, made the leaſe to the plaintiff, whereby he was poſſeſſ- not have judg- 


td, and the defendant re-entered and ejected him, as it was lawful 4% 97: @ vers | 
for him to do. ; dict in his favor; 


* wh : 8888 | for it would be 
[he plaintiff replies, that the ſaid William ap Williams, the leſſor, a finding againſt 
ws ſciſed in fee, and let to the plaintiff, and the defendant ouſted law, that a ter- 
bn; and traverſeth, that he did not diſſeiſe the defendant. | K 4g m_—_ 
ue was joined thereupon; and found for the plaintiff, that he did conf. ſe « leef £ 
ho! iſeiſe,, Kc. | | | * may 
| A1LOR moved in arreſt of judgment, that this is a vain and idle be given for the 


Ie; for when the defendant ews, that he is but a leſſee for years, Pn 2 . 
ud was poſſeſſed as leſſee, he cannot then be diſſeiſed and the alle- thisiſſue, on his 
cron of the diſſciſin is vain and impoſſible, and the iſſue being taken bad plea. 

ion it is vain and idle: wherefore it is a miſ-trial, and no judgment Ants, 86 

cu be thereupon, | Carth 37r. 


But ALL Tu Count held, although this plea of the defendant Moor, 696. 


"Itious, and the plaintiff might well have demurred thereunto, * = Tap 


Kt he himſelf ſball not take advantage thereof; and havin con 
1 Not | ; 4245. 455. 
feed that the plaintiff hath a — and chat he cected him, — Gar. 18. 


wo nent may be given againſt him upon this plea, But there be- = 5 
488. 1. Bac, Abr. 1 Z . * . 

"ane A * 4 _ 5. Bac. Abr. 294. Ld. Ray. 90. 924. Strange, 873. 1. Burr, 290. 
x ing 


/ 


\ 4 8 ought to have had his common with hedges and ditches, and ejected 
| licks it alledge him, ſo as he might not uſe his common, and thereby his rent was 


. 
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Jonns ing here an iſſue joined upon this falſe allegation, and beins fans 
dd jury, that the leſſor of the plaintiff had not — e 
well ſtands with the law), the judgment ſhall be well ven vl 5 
verdict againſt him: but if it had been found for the 1 "nh 
the leſſor of the plaintiff diſſeiſed him (which is againſt law * 
ſhould be diſſeiſed, being but a termor) peradventure he ſhouls - 
have had judgment. But as it is found, the verdict well ſtands i 

the law, that the leſſor did not diſſeiſe him, and he ſhall not =p 
advantage of his own vitious plea. Wherefore it was adjudged h. 


the plaintiff. 
Can 16. Sir Nicholas Sanderſon againft Hariſon. 
To debt ona INNER for ſixty- ſeven pounds rent, upon a leaſe for years of | 
heaſe for rent, in D.; and for rent arrear for a f ear and a half at 1 


A PLEA pre- 


Acribing to have ation, 19. fac. 1. he brought the action. The defendant pleads, 
a common for and confeſſeth the leaſe and reſervation ; but further pleads, that the 
beaſts after the Jeſſyr, and all thoſe whoſe eſtate, &c. have had common in ten acres 
_ os in Eaſiſield always for their beaſts levant & couchant upon the faid tene- 
ing that the ments, every year after the corn ſown, from Auguſt 7. until the corn 
leſſor incloſed, reaped and carried away; and that before any rent was due, Sir M. 


and thereby ex- cho/as Sanderſon, the leſſor, incloſed the ſaid ten acres wherein he 


that the com- extinct: whereupon it was demurred, 


mon was fo. Pins r, Becauſe this land incloſed is not alledged to be ſown with 
corn; otherwiſe by his preſcription he is not to have common. 


8. Co 92 2. SECONDLY, Becauſe he did not ſhew that he kept it incloſed with 
Cowp. 47- force; otherwiſe he may well break the hedges and take his common. 


THirDLy, It was moved, that the allegation wherein it is ex- 
preſſed that he incloſed the common, whereby the rent is extinct, i 
a vain allegation ; for the rent is not iſſuing out of the common, and 
ſo there cannot be ſuſpenſion by incloſing the land (a), &c. 


. And ALL THE CouRT was of that opinion, and that the plea was 
1 ill upon the firſt exception: and therefore adjudged it for the plain- 
tiff. 1 

(a) See 11. Geo. 4. c. 19. . 8. 


| Casx 1. William Stonehouſe againſt Sir Thomas Read and Others. 
; Trinity Term, 7. Fac. 1. Roll 43. 

de EBT upon the ſtatute 2. Edw. 6. c. 13. for not ſetting fort 
2 — 2 of ties ; and ſhews, that the *. in the year 1607 
under a grant and 1608 were occupiers of one hundred and „ acres 0 
as vn =y oo meadow in Radley and Thorp ; and that Robert Abbot of Heini 
T — thoſe was ſeiſed in fee de decimis prædiclis creſcent. upon the (aid lands 
in the tenure and in the 31. Hen. 8. ſurrendered them to king Henry the eight, 
of B. ; after ger which deſcended to king Edward the ſixth, and from him to queen 
13 Maury, and fo to queen Elizabeth; who in the 3 year of 
ro operon her reign, by her letters patent here ſhewn (5), emiſed decimd 
fating that the tithes of ſo many acres th the pariſh of 4. and that the tithes a ſebcſaid were granted, Aar 


is good, without averring that the lands were thoſe mentioned in the grant, or that they were be 


there excepted ; for the over and demurrer thereon confeſs them to be the tithes mentioned in t 
Ante, 35.—8. C. 2. Roll. Ab. 303. S. C. 2. Roll. Rep. 376. . 
(6% See 5. Co. 74. db. Barnes, 340. Dougl. 215. 1. Tam Rep. 145: 
| 57 
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aldi to the plaintiff for life; and that the defendant, 1607, cut SToxr mover 
wn the hay growing thereupon, to the value of twenty marks, and gun 2 - "A 
carried it away without paying the tithes z and fo in the year 1607; Rev, Kc. 
vherefore he demands the treble value, being forty pounds. Hob. # 

The defendant demands oyer. of the letters patents, which were , Bl. Rep. 8.6. 
entered in hæc verba : That the queen demiſed to him © onenes illas de- 1. Term Rep. 

6 cimas ſuas ſuper quand. parcellam terre vocat. BREMERE in parochid 8 
4% RADLEY nuper in tenurs THO. HARISON, ac omnes ilias derimas 5 Ch. Gab. 
« creſcent. ſuper uand. parcel. terre vocat. BARTON-BREMERE nu- 3 
6 ter in tenurd A. READ in parochid de RADLEY pred. et fic de thir- 
« teen ſeveral parcels, gue nuper fuerunt parcellz poſſeſſionts monaſt. 
« + ABINGDON, exceptis omnibus illis decimis in RADLEY in tenurd 
„JonAxxIS T'Y NDAL, ver. redditus ſixty-ſeven pounds.” 

Upon this declaration the defendant demurred in law, Becauſe the | 
pintiff in his declaration hath not ſufficiently entitled himſelf to the . 
tithes of the one hundred and twenty-eight acres of the meadow in 
the declaration mentioned; for by the parent ſhewn (which is now as 
part of the declaration) it is not expreſſed that the queen granted thoſe 
tithes by any the names in the letters patents; nor is it averred, that 
thoſe lands were any of the lands mentioned in the letters patents, nor 
that thoſe lands were in the tenure of any of the perſons mentioned 
therein; for it is not a general grant & all the tithes in Radley, but 
of the tithes of ſuch lands in the tenure of ſuch perſons, otherwiſe they 
a not paſs. And in proof hereof the Books of 7. Edw. b. Dyer, 
83. Plow. 191. 2. Co. 33. and 4. C. 35. were urged. 

SECONDLY, For that it is not ſhewn that theſe are any of the 
tithes excepted; which ought to be ſhewn when he pleads a pa- 
tent wherein there is an exception, as it is in Dyer, 106. and 8. Edu. 
+ Pl. 7: 7 8 | a 

But notwithſtanding theſe exceptions, THE Cour, upon the 
brit argument, adjudged the declaration to be good; for the plaintiff 
Geclaring that the queen granted prædictas decimas, it is a ſufficient al- 
lation that thoſe tithes paſſed by that patent; and if they had not 
palled, the defendant might have ſaid © on conceſſit ;”” and if it were 
ntin the tenure of thoſe perſons, or excepted therein, it might well 
have been ſhewn in evidence. But when the plaintiff faith, & guad 
* conceſſit prædict. decimas, without more, it is a ſufficient aver- 
ment in itſelf that ſhe granted them. And when the defendant de- 
manded oyer of the patent, and then demurred, it is a confeſſion of 
tte declaration, and that the declaration well ſtands with the patent | 
that ſhe granted thoſe tithes in queſtion, . | | 

DovtRIDGE held, that if ſhe had granted thoſe tithes by thoſe , 
names in the patent, he needed not to haue averred that they were 
n the tenure of ſuch a one named in the patent, and were not ex- 
cepted, for that had been more prolix than needed; but * dredificu 
* dcimas” implies as much and it may be better intended by the 
ſent ſhewn that they are tithes granted in the patent; wherefore 
ie declaration is er! And in proof thereof was cited 33 Hen. 8. 

4 Pla,” 143. 1. Hen. 7. pl. 28. Beauchamp's Caſe—And 
hereupon, without further argument, Ir WAS ADJUDGED for the 
it; although upon former motions in 8. Tac. 1. when the de- 
er was firſt argued, they were very ſtrong agaiuſt the plaintiff; 
* 10 rule then being entered, no; upon motion judgment was 
ven againſt the defendant. 
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| | | _ Eafter Term, 21. Fac. 1. Roll 424. i 

In treſpaſs, if RESPASS clauſum fregit. The defendant pleads C 
the ＋ : time before the treſpaſs one Fames Stephens 05 eli + 
86 von =. and in 12. Eliz. infeoffed Thomas Norwood, tothe uſe of James Bae 4 
fee, conveyed and Mary his wife, and the heirs of their bodies; and that they had to 
to B. in tail, iſſue Henry Baker, and died ſeiſed; which deſcended to him, and N 
an 


under whom he from him to bis three daughters; and juftifies by their leaſe, and » 

— colour to the plaintiff, 1 ih we 3 
reply, that C. The plaintiff replies, that long time before the treſpaſs Sir Thomas 
= — = 4 Tyrrel was ſeiſed in fee, and gave it to Edward Baker and Fan his 
0 J. in a, wife, and the heirs males of their bodies; and that they nad 1Jue the 
and may tra- faid James Baker and the plaintiff, and that James had iſſue Herr, 
verſe either the and died, which Henry died without iſſue male; wherefore he as her 
ſeifin in ſee of male entered, and that the defendant committed the treſpaſs, &c. and 


— traverſeth the ſeiſin in fee alledged in James Stephens. 


5 6 _ NEB The defendant demurred ; and ſhews that he traverſeth the ſciſin 
We in fee of James Stephens, whereas he ought to have traverſed the gif 


_ : 366. in tail, which is the principal matter of the bar. 


Cto. Eliz. 30. HEN DEN, Serjeant, ſtrongly urged, that for this cauſe the repli- 
758. cation was inſufficient. But it was _ for the plaintiff, that the 


/ 
"BE 


cc 
= 
a __ 


— boy _ replication was good, and it is in his election to traverſe the ſeiſin in 
Had 3179. fee alledged in the bar or the gift in tail; and in proof thereof relied 


7. Com. Dig. upon 4. Paw. 3- cc Traverſe,” Brook, 372. 20. Hen. 8. pl, — 

— E — 

* And THE wol Cour, after peruſal of theſe books, was of 
that opinion: wherefore it was adjudged for the plaintiff. 


Care 19. Peters againſt Heyward. 
Trinity Term, 21. Jac. 1. Roll 262. | 
In 2:tinuethe DL RROR of a judgment in the common pleas, in detinue of 
jwIgment muſt bond. Upon non detinet pleaded, it was found for the plaintith, 


be conditional, and the damages aſſeſſed to ſeven pounds and coſts ſixpence; and if 
to recover the 

thine detained ; the bond cannot be reſtored, then they aſſeſſed for damage, belices 
on / that cannot the ſeven pounds, twenty pounds more: and it was thereupon 20. 
bc bad, ru judged, that he ſhould recover the ſaid ſeven pounds and ſixpence tor 
the value found, the coſts, and the ſaid bond or twenty pounds: — fait via. 


and damages for 3 
che detention. coiniti diſtringere for the ſaid bond or twenty pounds. 


2. Roll. Ab. 101. And thereupon the error was aſſigned, For the judgment ougit 

! Cro. Eliz. 116. to be conditional, viz. the ſaid bond, or, if he cannot have the {aid 
- Re 219. bond, then the twenty pounds; and accordingly the %ig, ought 

Co Lit. +86. b. to have been to demand the bond, and if it cannot be delivered tac 

3. Bl. Com. 151. the twenty pounds; but theſe words, “ and if it cannot be delrverth, 


were omitted; wherefore it was moved to be error. 

And although WALLER, the prothonotary of the common pleas, 
certified that there were divers precedents there in this man's 
and it was faid, that in the Book of Entries (a) judgment is entered 
in this manner, and alledged that the judgment being that he 1 

7 recover the bond or twenty pounds tantamount, and it is to be li- 
tended conditional that he ſhall have the bond, and if he cane 
have it, then the twenty pounds; yet upon conſideration | 


{a) Co. Eut. 170. oder 


Hilary Term, 2 1. Jac, 1. In C. B. * 


ent and the books which mention that the jud ment PeTERS 
— . conditional in itſelf, and not by rd tg THE n 
Lay held, that the judgment was erroneous ; for — that judg- * 
nent and awarding of a diſtringas the ſheriff might diſtrain for the 

'ne or the other at his choice, which ought not to be; but he ought 

odiftrain for the thing itſelf; and if he cannot have it, then for the 

wenty pounds: and although the writ of diſtringas was well made, 

ind in that manner as it was ſhewn to the Court, yet foraſmuch as the 

julgment is otherwiſe, the awarding upon the roll, which is the war- 

ant of the writ, was not good: wherefere rule was given that the 


julgment ſhould be reverſed, 2, 


| Buckland again Otley, = Care 20. 
D'. upon a demiſe at Cree#, of an houſe and divers lands at In debt for rent, 
Y 


Creek, and of ſuch ſeveral cloſes; and mentions not in what * omiſſion of 
iN they were. The defendant pleads entry by the plaintiff into par- the place whers 
cel of the ſaid lands in Cree; ſo a ſuſpenſion of the rent: and iſſue aided by lies. ln. 
bring taken thereupon, it was found for the plaintiff, lateral plea 

And it was moved in arreſt of judgment, that the declaration was 3 
rot good, becauſe there is no place mentioned where the other lands Ante, 133. 370 
Were, | 8. 

And ALL THE COURT held, that the declaration was not good for 2-Roll. Rep, 66. 
this cauſe, and it had been good cauſe. of demurrer: but in regard 3 484. 
the defendant hath pleaded a collateral plea, v:z. entry of the plaintiff, 3. Com. Dig. 
THAT hath made the declaration good; for the leaſe of the land is ad- 246. 
nitted by this collateral plea pleaded, as 18. Edw, 4. Wherefore jt Cowp gab. 


Fs adjudged for the plaintiff, 


__— 


_ Hilary Term, 
21. Jac. 1. In the Common Pleas, 


Sir Henry Hobart, Nut. Chief Juſtice. 

dir Humphry Winch, Ke. 1 

Sr Richard Hutton, Kt. Juſices. 
Sir William Jones, Kut. | 

Sir Thomas Coventry, Xnt. Attorney General. 
Sir Robert Heath, Kr. Solicitor General. 


———————— A —— ]]—— 


Map _Executor of Holdick, again/? Sir Iſaac Sidney. Ca I. 


SUMPSIT : for that the defendant, in conſideration the Aſſump/it on a 
4 plaintiff would *forbzar. to ſue one J. S. on an obligation of promiſe in con- 
0) pounds, promiſed to pay to him the ſaid debt ; and alledgeth od het 
4 ich in the writ, that he forbore to ſue the faid J. S. per x "000A 
. Tun tempus, and. that the defendant had not yet paid it to him, licet per magnum lems 
tuſitus, pus to ſue no- 

; | 2 ther perſon on 
his bond, is good.—Cro. Car. 441. 1. Com. Dig. 138. Cowp. 671. 
| © xt 


* 


* 


684 Michaelmas Term, 21. Jac. 1. In C. B. 


: Marne The declaration was, that he forbore him per magnum 
1 from ſuch a time of the promiſe until ſuch 185 which ne 


$1»ney, year and a half after the promiſe, yet he had not paid it, 


The defendant pleaded non aſſumpſit; and it was f. 1 
to the damage of eighty — p ound againſt hig 


Hirchau moved in arreſt of judgment, | 


Fiks r, That this afſumpſit is not grounded upon a ſufficient co 
deration, viz. that he thould forbear for a certain time, ſo as it mia 
appear to the Court that there was a ſufficient time of — 
and a ſufficient conſideration to maintain the action: as in Sact ih, 
Caſe (a) it was adjudged, that an aſſump/it for the payment of à debt 

in conſideration to ſtay a ſuit per 3 tempus was adjudged void: 
ſo in another caſe (%, that he ſhould forbear per breve tempus, ml 
though he alledgeth forbearance for half a year, an action lies not 
for the conſideration is no ſufficient ground for the action. 


tn an afumpſe SECONDLY, Admitting that the conſideration to forbear, &. 
on a promiſe to ſhould be good, becauſe it thall be intended to be a total and abſolute 
pzy in couſi- forbearance, yet the declaration is not good, becauſe the writ is, pe 
eee magnum tempus he had forborne to ſue, not mentioning any time; 
the writ al. and the declaration, that he did forbear per magnum tempus, ſcili 
ledged that he from the time of the promiſe until ſuch a day, &c. and doth not ſhey 
forbore © per that it was until the day of the writ, &c. for if he doth not perforn 
- £6 bus the the conſideration on his part, there is not any cauſe of action; an 
declaration then here it ſhall be intended that he did not forbear until the day dt 
thewed that he the writ, becauſe the day of the writ is not ſhewn and it ſhall be in 
** forebore ber tended ſtrongeſt againſt the plaintiff, that he did forbear but until 
5 ſuch a day, and afterwards before the writ brought ſued that a&tior 
from the time And upon theſe exceptions it was argued at large. 
« 7 ic proniſe Lorp HoparT, Wincn, and HuTTon, {Joes being abſent 
60 EE day,” in chancery) held, that the plaintiff ſhould recover: for they all con 
ſhall be in- ceived that a conſideration to forbear to ſug a perſon for ſuch a deb 
tended that he jg a good conſideration, and it ſhall be intended a total and abſclute 


forbore until - r a 
che day of the forbearance (as Hur rox and WINCH held); and that if the deten 


3 dant paid it before upon this promiſe, and after the plaintiff ſued fot = 
Ante, 250. 397. the debt, the plaintiff is chargeable in an action upon the cale, for 1 ner 
505. is an implied promiſe in the plaintiff that he ſhould forbear his ſuite 


Cro Eliz. 387. tally ; but yet when the plaintiff hath forborne a convenient time 


> _ * 219. (when there is no time mentioned), if the defendant do not pay the 


Cowp. 671, 


debt according to his promiſe, the plaintiff may well ſue him upo 
his promiſe, and he needs not tarry all his life. And here, when ! 
ſhews that he forebore per magnum tempus, VIZ. ſuch a day and year 
that well agrees with the writ; and when the date of the writ dot 
not appear, it ſhall be intended that he did forbear until the day of i 
writ; and fo the action is well brought. | i 
Hoax, Chief Juſtice, agreed with them, that the action | 
well brought, and the declaration good, becauſe he ſhews he bs 
forbear it for a convenient time: and he held that he was not bar 
by this agreement to forbear totally; and denied, r er 
agreement he is chargeable in an afſump/it, if he (after this de, 
eovered ſrom the defendant) ſhould ſue for the ſamo debt; for u þ 
a a promiſe to reſtrain him totally, and without expreſs words he "7 
chargeable by promiſe. Wherefore it was adjudged for the | 
tiff, | . Rec uti 
(a) Eafter Term, 37. & 38. Eliz, Cro, Eliz, 455. () Aue, 1 1 


9 N 


\ — 
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Brookbank againſt Taylor. 2 4. Ce 3. 
In the Exchequer Chamber. . 
$SUMPSIT. Whereas the plaintiff; at the defendant's requeſt, 47,96 for 
20 April, 19. Fac. 1. demiſed to one John Jennings his houſe rent on a demiſe 
London for a year d predifto 20 Aprilis, 19. Fac. I. rendering 29th April, to 
ſhillings quarterly; that the defendant promiſed, if te ſaid Fen- mug gular 
kings did not pay the rent, that he would pay it; and alledgeth in fact, April, by — 
quid virtute dimiſſianis he entered the aforeſaid 20 April, 19. Fac. I. of which he . 
ul was 2 lr 2 yu . _ or the defendant, 2 = = 
kit requiſitus, had not paid it. e defendant pleaded non aſſumpſit; bay. rs 
ad — againſt him; and the jury find damages occaſione 9 8 ugh 
w predict. to five pounds; and judgment thereupon; and error ledged before 
thereupon in the exechequer-chamber. the term 
Tas FixsT ERROR aſſigned, Becauſe the entry is alledged to be _— 
kefore the term begun; ſo it is a diſſeiſin, and then no rent is due.— C Lit. 18 
un allocatur; for although he — 1 an entry, yet there is not 88 5 1 15 
y expulſion alledged, and ſo no diſſeiſin; and the debt is due by the ' 
contract, and the action lies upon it. | 
Tur SECOND ERROR aſſigned was, Becauſe it is not alledged, Notice not ne- 
tut notice was given that the other had not paid. S d non allocatur ; ceſſarq on a col. 
ſr be at his peril ought to take cognizance of the non-payment and —_ 388 
pay the rent, otherwiſe the promiſe is broken. "a. ” 
| N f 2. Com. Dig. 463. 
Tue TyinD ERROR, Becauſe the verdict aſſeſs damages occaſione in p 
oſurptionis prædictæ, where it ought to be, occaſtone non performationis EOS of 
ju, prædict. for the promiſe is not the cauſe of the damages, but rent, a verdict 
de non-payment thereof. —Sed non allocatur ; for the domi is the Helling da- 
we; and the jury finding the iſſue, and aſſeſſing damages, although 2 a * 
t were not found for what cauſe, yet it had been well enough. — on 
Wherefore the judgment was affirmed, | — 2 
OE ESE ugl. 116. 
73 Memorandum: 
N this Term Sir Robert Houghton, one of the Juſtices of the king's The death of 
bench, died at his chamber in Serjeant's-Inn, in Chancery-lane, Sir R. Hough- 
lunga moſt reverend, prudent, learned, and temperate Judge, and“ - 
Werior to none of his time. : | 


ce POP — 5 
Eaſter Term, 


22. Jac. 1. In the Common Pleas. 
vr Henry Hobart, Kut. Chief Juſtice. 

vr Humphrey Winch, Nit. 

vr Richard Hutton Kt. Juſtices. 

| vr William Jones, Kut. 

A E Thomas Coventry, Kut. Attorney General. 
ir Robert Heath, Kut. Solicitor General. 


Holman again/t Chute. 88 
1 Term, 22. Fac. 1. Roll 400. In C. B. . 
. 1 three hundred pounds in the debet et detinet. For that An executor 
l R by indenture, by the name of Philip Holman, may bring debt 
is which 127 ny Holman, demiſed to the defendant ſuch — ROE F 
R by extent for 2 a debt recovered by goon wad ind. as 


— 


* 
4 Tod 


* 
* 


686 Faſter Term, 22: Jac. 1. fa C. B. 


„ detinet, al- Holman, HABEN DUm for ſo many years, rendering ſuch «; 
though he had | eue rendering ſuch rent; and 
che Leaſe as ere. for three years arrear brought the action. d 
cutor Wbereupon it was demurred, Becauſe the action is brought hy 
12 > 2M him in the debet et detinet upon a leaſe of land which he had as exccutor 
80. Sed nen allacatur; for it is not brought by him as executor, althous\ 


| Brownl. 205. he be named executor in the indenture ; and this action is of his on 
Carth. 49. contract: and although he made the leaſe as executor, yet makin 


I. Mod. 195. | 2 Kar 
3 Mod 5 the leaſe for years by indenture, if he hath any other title, it paſſet] 


336. well engugh, and is upon his own contract, and ſhall have debt fi 
10. Mod, 12. it, as if he were ſeiſed in his own right. 8 
ge * Joxes, Juſtice, remembered the caſe of Sir George Reynell (a) \ 
Hob. 264. where in debt againſt him for the eſcape of a priſoner who was in ex 
2. Roll. Rep. ecutio! upon a judgment in the time of the teſtator, being in the a 
132. et detinet; although the eſcape was in the time of the executor, ye 
being for debt due to the teſtator, it ought to have been in the at; 
(6); for there is no act by the executor, and the debt is due to bin 
merely as executor, Wherefore it was adjudged for the plaintiff 
(a) Ante, 546. ; | 
(4) See 16. & 17. Car. 2. c. 8. which aids this error after verdict. 
ENS 0. 'Lheaker's Caſe. 
The courſe of LPHONSUS THEAKER, couſin and heir of William The«t: 
2 = after. tne death of Milliam Theaker (becauſe he had not an | 


_ ventre inſpici- iſſue alive at the time of his death, but Mary his wife was the 
endo, where the ſuppoſed to be enſeint by him), who died 15 February, 162, an 
widow is with {he was married again to one Fohn Duncomb within a week aft 
r by her tie death of her huſband, procured out of the chancery a writ 4 
irit huſband, 1 . 0 | 
and marie a ©entre mſotciendo of the ſaid Mary, directed to the ſheriff of Lond 
ſ-cond huſband to Cauſe the ſaid Mary to be ſearched whether the were wita cul 
before her deli- by the ſaid J//illiam Theater, et quando fuit paritura (no menti 
3 being made of her ſecond marriage); ani this writ was accordi, 
OC argraves F- ' . d , 
Co. Lit. 8. b. to the precedent of the caſe CY. Elix. 566. of tne like writ au 
9975. Lady MWillaugbby. The writ was returnable in the common ples 
N 15 66 the ſheriff returned, that he had cauſed her to be ſearched, and! 
S's turned the inquiſition, that by ſuch perſons he cauſed her to | 
Regiſter, 225. ſearched and found her to be enſernt, et quod fuit paritura Wit 

twenty weeks: wherefore he now prayed a ſecond writ out of th 

court to be directed to the ſheriff of Surrey, becauſe ſhe was f 

moved with her huſband to Wandſworth in Surrey, and there | 

habited, that the ſheriff might take her into his cultody, and ke 

her until ſhe were delivered of her child, that there might not 3 


peur to be any falſe or ſuppolititious birth; and that in tae inte Tu 
he ſhould cauſe her to be viewed every day by carton wa Ty 
named by the court in the writ ; and that ſome of then) uu 5. 


at the birth of tne child, according to the ſaid precedent of 4 
IVillouzhly's Ciſe : but becauſe in that caſe the lady was 4 wid 
8 and ſo ſuch a courſe might well be obſerved, but here ſhe a 
See notes (17) feme covert, ho ought to cohabit with her huſband, they 
de) Har- not take ſuch a courſe with her, but left her with her * | 
8 entering into a recognizance that ſhe ſhould not remove it 


). 14. I. - 
5 Perce Wms. the houſe wherein they then inhabited ; and that one * 
393. 894. the women returned by the ſheriff ſhould ſee het ever) 7 


that two or three of them ſnould be preſent at her travail: for 


T2 


\ 


Trinity Term, 22. Jac. 1. In B. R. | 687 


lich that this iſſue might be well ſaid to be the child of the firſt huſ- TRAX NA“s 
and, and ſhould inherit his land; ſo as if there were any falſe or ſup-. Car, 

\tious birth, the couſin and heir might be diſinherited. Where- 
© 2 writ was accordingly awarded to the ſheriff of Surrey, to cauſe 
t-r tobe ſeen every day until her delivery by two at leaſt of the ſaid 
women returned by him; and that three of them or more ſhould be 
reſent with her at her delivery, ſo as no falſhood might be at her 


Vork, After this courſe obſerved, ſhe was delivered of a female 
dill, who was afterwards by inquiſition found to be the daughter 
nd heir of the ſaid William T heaker deceaſed, 


Trinity Term, 
22. Jac. r. In the King's Bench. 
dir Ranulph Crew, Kut Chief Juſtice. 
Sir John Doderidge, Knut. > 3 
Juſtices. 
; 


di Thomas Chamberlain, Kit. 
Sir Thomas Coventry, Knt. Attorney General. 


Sir Robert Heath, Kut. Solicitor General. 
Peter Harris again/t Peter de Bervoir. | \ Cart 1. 
Eaſter Term, 22. Fac. 1. Roll 


3 ſuppoſing that one Squire delivered to the defendant one If one man give 
LJ hundred pounds to pay to the plaintiff, and that he had not paid mere, 
v the plaintiff ; wherefore he brought this action. 5 net gin OA 
After verdift, upon non debet, it was moved in arreſt of judgment, perſon, the 
| debt lies not; for there never was any contract betwixt the ceftui que uſe may 
uni and defendant, nor any delivery of the money by the plain- gion — 
*to the defendant, and therefore no action of debt lies: yet perad- debt or account 
ature he might have account upon this receipt; but no other againſt the 
on. But it was agreed, that the bailor (if the money be not deli- bailee for the 
Md to him to whom it ought to be delivered) may have action 9 as 
or account at his election; but he to whoſe uſe the bailment was Velv. 24. 
de, ſhall have account only. E Hlob. 206, 
DaurorT, for the plaintiff, agreed, that if money be delivered to 2. Leon 39- 
mer to deliver to J. S. or to the uſe of J. S. there J. S. ſhall bo 
| have action of debt but arcount only. But when it is delivered 391. 82892 
Bit is here) ſolvend. to J. S. which is intended in ſatisfaction of 2 Lev. 210. 

\ there it is not countermandable; and he who is to receive * Stra. 165. 
va debt, may upon this receipt have an action of debt or ac- a anne 
75 And to this purpoſe the record of a judgment was ſhewn Cowp. 294. 
hays Term, 1 3. Tas. I. in the common pleas, Greenvile v. 563. 
* in debt, ſuppofing that George Greenvile delivered ſuch a 
bp paid to the- plaintiff ; and for 2 debt 
5 and adjudged for the plaintiff." Vide 28. Hen. 8. Dyer, Fa 
Ap pl. 10. 28. Edw. 3. „Debt, 140. that the bailor 
e debt or account; but not that ceſfuy que wſe ſhall have 

| in © TIES, 
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P. Hanars that action. But 36. Hen. 6. pl. 10. && 39. Hen. 6. 
again that cu gue uſe the delivery is made may have debt or whe 


words have re- 


eee « thief as any is in England; for thou haſt broken up J. l. 

ther fact, there cheſt, and taken away forty pounds.“ | 

mult be an After verdict it was moved in arreſt of judgment, Becauſe he doth 
3 af not aver that there was any thief in England : and the laſt words 00 
that a. not import any felony; for he ſheweth not that he ſtole any money 


th 
. DEB . 
erate end And of that opinion were DODERIDGE and LEA: wherefore * fo 
was given that judgment ſhould be entered for the plaintiff, ales g 
other cauſe, &c. Vide 21. Hen. 7. pl. 7. ; 6 
Carr's. Foſter againſt Browning. - 
| In Common Pleas. | Fo 
If Handerous \ CTION FOR THESE WORDS : © Thou art zs m: 


_ — or robbed him of any money. | 

Cro. Elia. 214 And therefore ALL THE JUSTICES held, that the action lay not; hs 
365. 342. "for it is not to be maintained by intendment, but by expreſs words; Th 
: ang ng for the firſt words without an averment will not maintain an ation, and 


And the words do not prove any felony to be committed ; for the 
money may be taken away, and the cheſt broken open upon pretence 
of title, and in the mid-day, and preſence of divers; and then it is 
not any felony. | | 

_ Hoparr, Chief Fuſtice, put the caſe: If one faith, (Thou ar 
ct thief, for thou haſt talen away my corn,” action lies not; forthe 
taking may be lawful. But if he had ſaid, © For thou haſt ſſalen m 
corn,“ action lies; for it ſhall be intended corn threſhed, and not 


501. 514. 515. 


in the ſheaves. Wherefore it was adjudged for the defendant. Har 
Carr 3- | Goldingham againſt Some. > 


In what manner OWER. The tenant veuches the heir in the fame count n 
3 -& who enters into the warranty, and pleads & riens per decent, my 
2 mn 70 40 they were at iſſue; and at tlie 2 hrius mae default: whereuf | 
9. Co. 18. on at the day in banco judgment was given againſt the tenant. 77 


Cro. Car. 263. HEN DEN, Serjeant, moved, that the judgment ougit to han 
been conditional, viz. againſt the heir for what he had in the land 
county, and if he had not any eſtate, againſt the tenant. And "a 
were leveral books and precedents, viz. Mich. 38. & 39. El. 
1288. Afbburnbam's Caſe, where the tenant vouched the heir in ü 
ſame county. Vide 3. Hen. b. pl. 17. 7. Edu. 6. (Dru, 100 
| Tas CounrT held, that both ways were good. | 


Care 4. Giles Bray again Sir Paul Tracy. I; 
| 4 eie 
| A reverſioner 7 ASTE; and declares upon a leaſe for years, remainder to 1 
| in poſſeſſion may Bray for life, without impeachment of waſte, _ „ bo 

maintain e Giles Bray in tail, for that the ſaid Duke Bray is dead, and that! ho 1. 
tion for wwa/le to his 1 


. 
| 
| 
| 
# 
| 
i 
| 
| 
l 
| 


committed dur- tenant had committed waſte in cutting down divers oaks, 
ing the life ow heriſon. 1 
the tenant for > 5 x 3 all the dec be d 
life, although Upon © null waſte” pleaded, the jury foun | * e 
way be — "ih and that the tenant had committed the waſte in the life of the 
termediate re- for life, who is now dead before the writ brought. 
mainder with- 2. 387. Al 
out impeachment of waſte —Jones, 51. Co Lit, 54.2 5. Co. 76. Moor, 19-3 

2. Roll. Ab. 8 29. 2. Inſt. 301, 5. Com. Dig. 674. Dougl. 184. 1. Term Rep. 55+ Ty 


2 | YR | 


. 2 Pg - 
Trinity Term, 22. Jac. 1. In BR. 689 
held, that the plaintiff ſhould recover, and that B=ar 

5 _—_ variance betwixt the declaration and the eſtate __ on XS 
. for he committed waſte in the time 22 the tenant for life, 
rm he dies, he in remainder may have the action, and if it had been 

wy his own time, and after the death of the tenant for life ; for \ 
e. in the life of the tenant for life, the termor by his aſſent 

ent dare made waſte, and he had not been puniſhable afterwards, 
51 he who committed the waſte hath done it to the 


is dead d th doi 
1 him in remainder; and it is all one as if it had been / 


done after the death of the tenant for life. 


Crocker againſt Kelſey. | Cart . 
Hilary Term, 25. Fac. 1. Roll 44- 3 | | 
JECTMENT in theking's bench. Upon a ſpecial verdict, the A leaſe for 
caſe was, John M. and his wife were tenants in tail, remain- years made by 


to the heirs of the huſband, by a conveyance made by the huſ- ay Hema in, 


hand during the coverture. The huſband hath iſſue a fon, and dies. ,, . fine levied 
The fon in the life of his mother levies a fine to the uſe of himſelf by the iffue in 
nd his heirs. The wife lets the land for twenty-one years, without — good, 
refervins the antient rent, and afterwards dies. The fon hath iſſue 3 and- 
bwghter, and deviſes the land to the defendant : and, Whether this ent ig cavern 
were a good leaſe to bind the deviſee of the ſon, after the death of the fervea, purſuant 


wife? was the queſtion; and adjudged for the plaintiff, that it was a to 32. Hen. 8. 


c. 28. f. 2. 
ood leaſe, | 25 ; 
Note, This caſe began in the 22. Fac. 1. but adjudged in 1. Car. * = W. Jones, 
I. by ALL THE COURT, after divers arguments at the bar. $.O-Hutton,84. 


$C. Bridg. 27. S. C. 2. Roll. Rep. 490. 498. 8. C 1. Roll. Abr 843. 8 C. Old Bendl 139.143. 
rt Co. Lit. 28. b. noti-. 9. Co. 138. Hob. 254. 2. Sid. 62. Cro. Eliz. 435. . Dougl. 53. 


Norte, Afterward in 3. Car. I. a writ of error being brought Huſband and 
won this judgment in the exchequer-chamber, and the error aſ- wile tenants in 
lizned in the judgment in matter of law, and no other error, it was ſpecial tail by 

ed hes s intiff i f error, and by eance 
wgued by Mason for the plaintiff in the writ o error, Y from the huſ- 
JazorT, Serjeant, for the defendant.— The principal reaſon band during the 
nited upon by the plaintiff in the writ of error was, Becauſe by the coverture ; 
fg: with proclamation by the ſon the eftate-tail is docked and _ 3 0 
bred; and when the wife died, the eſtate-tail was not in eſſe, but of his eg 
(termined; and therefore compared it to Auſten's Caſe (a), Wal levies to the 
finzhun's ( (b), and Fir George Brown's Cle 0 c); and cited the ule of himſelf 
cale ct Godfrey v. Paſton (d), where a tenant in tail had iſſue a ſon _—_— i ge - 
en daugiter, and the fon levied a fine with proclamation, and her, tenant i. 
© without iſſae in the life of his father, and it was aJjulged tal, makes a 
tt it was not ay bar to the daughter, who claim d the eſtate- leale for years; 
ul ater the death of her father, becauſe ſhe needed not make any + ron Ay, ai 
6eicent or conveyance by her brother who is dead without iſſue — e 

112 life of her father; and ſhe claiming immediately from the nuſee of the 
leder, his fine could not bar or determine her eſtate. But here in, unleſs the 
be who levies this fine doth not ſurvive the mother, and therefore iTuc fail. 
te dunguer fall not be barrcd to claim the eſtate-tail; then Hob. 332. 

When the mother dies, the eſtate-tail is determined as to her, and Yev 5. 


1 f ; . . Co. 140. 
be Gauyhter is in, in a rema nder in fee, and ſo ſhall avoid the leaſe. 8 'Car. 435- 


473. 2. Rol. Rep. 48. 3. Com. Dig. 234. 2. Bac, Ab. 33. g. Bac. Ab. 324.7 


( Dyer. (/) In the common pleas, Michaalmas 
05 = n, . Term, 13. Jac. 1. Ro1 763. ; 
67 9. $ 7 4. - , 


But 


+ % 
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o 


Crocxrs But ALL THE Josricks AND BARONS agreed, that althous 
_—_— the fine the eſtate-tii] is barred guoad him who levied it and his l 


yet it is not determinag| in rei veritate; and all ſtrangers ma ( 

that it is in /; and the wife who is mother to the iſſue — 4 1 
ways tenant in tail; and when ſhe made the leaſe for years, b i 
with the ancient rent or not, yet it is a good leaſe, and ſhall bin 1 
perſons. And ſo it was reſolved in the caſe of York v. $ e 


ſuch a leaſe by the wife ſhall bind. 


A leaſe for But whereas it was objected, that this leaſe for years is an aliena 
e : tion within the ſtatute of 11. Hen. 7. c. 20. for the wife was join- 
"Jens ms 2 treſs by the act of the huſband, therefore the iſſue by reaſon cf 
jointreſs f a 3 Fe d en of the 
tenantin tail eſtate- tail ſhall avoid this leaſe, as it is held in Sir George Broun'; 
is not an alie= Caſe (a); | 
n THE JusTIces AND Barons held, that it is without queſtion; 
11. Hen. 7 c. 20. for being but an ordinary leaſe for twenty-one years, it cannot be ſaid 
1. Roll. Ab. 343. to be an alienation of the eſtate : but if ſhe had accepted a fine, and 
3. Co. 51. regranted it for 1000 or 500 years to change the inheritance, that per. 
3- Keb. 333- adventure might have been within the ſtatute ; but as the caſe IS, It i 
3 Bac Ab. 324: without queſtion: wherefore the jud 
| queſtion : wherefore the judgment was affirmed. 


(a) 3. Co. 50. b. 


| Michaelmas Term, 
22. fac. x In the Common Pleas. 
Sir Henry Hobart, Kut. Chief Juſtice. 
Sir Humphrey Winch, Knut. 

Sir Richard Hutton, Kr. = 2 
ir Fei. - -- 
Sir Thomas Coventry. Nut. Attorney General, 
Sir Robert Heath, Knt. Solicitor General. 


| ———— —ũ 

Car 1. 1 Memorandum. | 
Law promo- PON Monday the eighteenth of Ofcber this Term, Six WI 
tions, LIAM JoNEs, one of the Juſtices of the common pleas, was 


SN Thomas CHAMBERLAIN, one of the Juſtices of the Kinz' 
bench, having a writ of diſcharge delivercd him, and appointed too: 
made Juſtice of Chefter; | | 

S1R JAMES WHITLOCKE (who was Juſtice of Cheſter ) was ſworn 
one of che Juſtices of the king's bench in his place. 

Francis Harvey, one of the ancient Scrjcants, was the ſame 
day made ſuſtice of the commen pleas, and ſworn in the place of Ju: 


tice Jones, but after Juſlice IVhitlecke. 


made Juſtice of the king's bench. 


Car 2. Holms againſt Toſtwood. 
gu, 21. 
4 . SSUMPSIT. For that the defendant, on the 20 Ai gu r 
- — — Fac. 1. being indebted to the plaintiff nfteen pounds ( gary ri 


a plea of pay- had borrowed of him), promiſed to pay it upon requeſt 


Fins fc ledgeth requeſt and non-payment. 


tor a replication that the deſendant aſterwards promiſed is good, after verdi. 


| | N 


* 


Michaelmas Term, 22. Jac. 1. In C. B. 69 
ndant pleaded, that before the ſaid 20 Auguſt, 21. Fac. 1. Horus 
12 a . the plaintiff in the ſaid ſum of fifteen pounds, and as. .-. 2} 
ia the ſaid fifteen pounds before the ſaid 20 Auguſt, 1 lan 1. UiZ. SITS 
upon! the 20 June, 21- Jac. I. to J. S. the plaintiff's factor, to the 
ue of the plaintiff, ABSQUE HOC guod poſtea afſumpſit modo et form, 

e plaintiff ſaith, 9d poſtea aſſumpſit mods et forma ; whereupon 
ue was joined; and found for the plaintiff. int of 
|: was moved, that the defendant's allegation of the payment of 
be id fifteen pounds takes away the conſideration, and therefore he 
ouzht to have traverſed the payment, and not the aſſump/it; for the 


eration being taken away, the aſſump/it falls. | 
15 non + Bas becauſe - NEE is alledged to be made to a 
dranger, to the plaintiff's uſe, and it 1s not averred that he accepted 
hereof, or that it was paid to his cage his command; for other=- 
wiſe it is no payment. Alſo when the iflue is, quod poſtea aſſumpſit, Ante, 450. 
nd found for the plaintiff, it is to be intended that it was afterwards 
nt by the plaintiff; which is found by the verdict in the finding guad 
Anh ſt, for otherwiſe they may not tind the promiſe according to 


ne declaration. Wherefore it was adjudged for the plaintiff. 


Hodgkinſon againſt Wood. = Cary, 
Trinity Term, 19. Jac. 1. Rell 596. 


\[ECTMENT. Upon a ſpecial verdict the caſe was, That If a teſtator 
John Rogers was ſeiſed of this land in fee, holden in ſoccage, 3 
ad deviſed it by his will in writing to his wife for her life, remainder ich remainder 


u fee, &c, and afterwards leaſed by writing the faid lands for two in fee, and after 
jears, to begin after his death, The queſtion was, Whether that make a leaſe of 


Ak: . the ſame land 
vere a Counterinand of the will! ——— de te 


HExDEN, Serjeant, moved, that it was not any countermand, but gin after his 
«ly for the two years; and cited one Marſhall's Caſe in this court () death, it is a 
whe a judged accordingly. ee e 
od? j ge 3005. a : : f the deviſe du- 
but HuTTON and Wircn, being only in court, conceived it to ring the term. 
kedoubrful, in regard the leaſe is made to take effect at the ſame time Ante, 49. 
men the will takes its effedt. But if he had made the leaſe for years — Elis. In ' 
lo conmence preſently, which might well have determined in his life, 8 an. 
£020 not been a countermand. Therefore they required him to Deugl. 31. 75. 
ken the precedents by him cited, and toſſhe cem in court, and ns 
ken icy would deliver tavir refolutions (4. ba () See the caſe 
| revived and determined, Cro, Car. 23, 24. 
„ Coward v. Maurthill, Cro Eliz. 72", 
' 1 . ; . . a 4 | . . 
"00cey a;a;n/t the Biſhop of Exeter, Mainwaring, and it 4+ 
| Edwards. ; 
\ 7* + Ew 5 F 4 * N , F 
( CARE IMFE DTT, ſor the church of Tediin in the county of If an incumbent 
* be made a bi-„ 
1 PS ga , | Fa ſhop, by which 
| de Flaintiſf entides higiſelt by grant of the next avoidance; the church be- 
re neus, that the incuubent was created biſhop of a void, the 
* Iraad ; and that afterwards the king granted to the ſaid bi- "5 7 — * 
n t have and retaia the ſaid church tor fix years in commentators 
0 4 « — — * y- 2 * 4 4 114 preſent, though 
ea ue Lie patron . Winch, 94. 8. C. Dyer, 228 in marg. 2 3. in lea. I. Show. 413. | 
„ , 1601. Dr & 81. 115, Cro Ex. 27 $43. 759 Ld Rar, 25. 3. Com. Dig. 197. 1 


The 


277 
18 


\ 
& 
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WoopLey The incumbent died, whereby the church became void, whereapa 


Tali or the plaintiff preſented, &c. | 
ExzTes, &c, FE err defendant pleaded an inſufficient plea, whereto it was . 


This caſe having been oftentimes argued at the bar, was this Term 
argued at the bench by Hurrox, WINCH, and HoparT; who all 
agreed that the plaintiff-was to be barred, for he hath not ſufficient 
entitled himſelf to his declaration. : / 
Hur ro conceived, that the church was void by the incumbent's 
being created a biſhop of Ireland, as well as if he had been made a bi. 
ſhop in England; for he having taken a greater charge, and the go- 
vernment of a church, hath made yoid the firſt benefice. But he held, 
that the king had not any title to preſent by the incumbent's bein 
created a biſhop, but only where the king is patron of the ſame bene. 
fice; nor is there any book to warrant it, but only Tye Yeax- 
Book, 5. Mar. pl. bi. (a); but all ancient books are to the contra. 
ry, as 41. Edw. 3. pl. 5. 11. Hen. 4. pl. 37. and that there was not 
any preſentment as by prerogative, where the incumbent is created 

a biſhop, until of late days. | 
The granteeof , SECONDLY, They all held, that when the incumbent is created a 
the next avoid> biſhop, and the king preſents, or grants that he ſhall hold it in con. 
ence loſes his nendam (which is guaſi a preſentation, and he is thereby full incum- 
CG, if bent, and may plead as incumbent), if the grantee of the next avoid- 

e incumbent , 
de made a bi- ance do not then preſent, he hath loſt his preſentation; for he ought 
| ſhop, and the to have the next avoidance, and he cannot have any other: and there 
Ling grant him fore they held, if the next avoidance ſhould be taken from him by a 
eee or former title, as in dower or by a ſtatute, or by other title whatſoe- 
e ver, that he hath loſt it for ever; for he cannot claim any by his grant 
Co. Lit. 379. a. but the next only; and denied the caſe put to be law, that if one e- 
Cro. Car. 505. viſeth the third avoidance, and he dies, and the wife recovers the 
Dyer, 26, 283. third, that he ſhould have the fourth avoidance. Vide 20. Hen. d. br. 
— Eliz. 173. « Preſent. al Efel.” 52. 3 5. Hen. 8. ib. 55. 15. Hen. 7. . 
- Hob. 168. 29. Hen. 8. Dyer, 35. 8. Co. 144. | 

1.Cem Dig.284. x. Show 413. ILd. Ray. 26. 


A an THIRDLY, HUTTON in his argument held, that THE Comurs- 
granted fora HATOR, although he hath it but for fix years, yet hath power to fe. 
pate var tain it during his life, and cannot be abridged by the limitation for 
the biſhop to fix years, but is permanent incumbent thereof during his life ; and it 
holdthebeneficeis as a confirmation or attornment, or aſſent to a legacy, and cannot 
for life. abridge the eſtate which is confirmed, &c. but that it ſhall enure 4c. 


Co. Lit. 297. : ppt 
uni. 200, cording to the eſtate limited. 


Carth. 313. 3 Lev. 377. 4. Mod. 200. Stra. 1006. 


4 inf. 36. WINCH, as to this point, agreed with him. But for the interel 
Owen, 144. Which the king hath to preſent when the incumbent is createda bi 0p 
Bro. Pref. 14. after conſecration, WINCH held, that the king hath an abſolute tit!! 
5 6%, 00 I by his prerogative, as well in caſe where a common perſon 1 
Cro. Eliz. 527. Fatronage as where the king hath it ; and he is not only as ur wo 


799. patron, or ſupreme patron, becauſe the incumbency being vol 


—— 
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— —— — — — 


— — 


creating of him biſhop, he hath it by his prerogative. And _ 
ſorts of precedents ſince the time of king Henry the eighth _ | 
him cited, where the imcumbent was created biſhop in E 
Ireland, that ſuch preſentments have been ratione prerogatives a 
not as patron. * 


—— —— — 


(a) Dyer, 228. Fs At 


— 


At Lox Hos AR T's argument I was not preſent, but I heard he Show. 208.457, 


with them ee the grantee of the next avoidance, Vaugh: 19, 20. 
tat he had not any title to 3. Lev. 377. 
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ring the quare impedit; and that the 4. 11,4200. 
-ntee of the king being in the next turn after the grantor, the 3. Leon. 157. 
tee hath no remedy, but muſt ſuffer the prejudice by reaſon of 378. 
the prerogative. . 3 3 1 — g . 
Tuer ALL AGREED, that the bar was ill, for the traverſe is of the gtrange * 
-oncluſion ; but becauſe the plaintiff hath not made a ſufficient title » 837 


n bis declaration, it was adjudged, quod nihil capiat per breve. 


Auſten againſt Royden. ; | — Cas 5, 


JECTMENT of lands in Ayleſham. The defendant pleaded, in cjeQment for 
that Apleſham aforeſaid, ubi tenement. predift. jacent, is within wang if _ 
te Cinque Ports, where breve domint regis non currit, &c, ; ny — 
The plaintiff replies, that Aylaſbam aforeſaid is within the county that Ae 
d Suſex; ABSQUE HOC, that Ayl:fham is within the Cinque Ports, where the land 
The defendant thereupon demurred; for that he doth not traverſe —_ within ” 
tat Hleſbam, wherein the land lies,” is within the Cingue Ports. 8 5 
Finch, Serjeant, ſaid, that by this traverſe, if any part of Ayle- that Ayigſban is 
bon be out of the Cinque Ports and in the county of Kent, as in in the county of 
ruth this caſe is, that part of the village is within the Cingue Ports ad amps 
nl the other out, and this land is in that part which is within the 225%, 20 ® 
(ingue Ports, yet by this traverſe the defendant ſhall be tried. And Cinque Porte, 
fr that THE YEAR-Book of 50. Eqdw. 3. or 5. was cited. is good. 
But ALL THE CouRT held, that the replication and traverſe is 
"od; for by the defendant's plea it ſhall be intended that the whole 
fllage of Ayleſbam is within the Cinque Ports, and the addition ubi 
ment. jacent are but idle words; and the defendant ought firſt to 
ave ſhewn that part is within the Cingue Ports and part without, 
xerwiſe the Court ſhall not intend it; and foraſmuch as he hath not 
denn it, the plaintiff hath the advantage by traverſing that Ay/e/ham 
$ not within the Cingue Ports. The replication therefore was ad- 


juiged good, and judgment given for the plaintiff. . 


Clerk and Andrews's Caſe. c 6. 
In Chancery. wy 8 


LG was made and referred to BRoxmLEY, Baron, and to In what = a 
| a - ice reeextont (ha! 
4, 3 DoperiDGE, and Hun 2 Juſtices, to certify ue an the b. 
„He caſe was ome By the counſe] on both ſides to be thus. 5 5 — ” 
heb Mayn and John Mayn being obliged jointly and ſeverally in party be intitle 
ilatute-ſtaple of two thouſand pounds, an extent was ſued againſt te a de erer 
dem; and returned, that Joſeph Mayn was ſeiſed in fee of the ma- 8 5 
vr of Stuckely in the county of Bucks, which was extended to the Ante, 338. 
mul value of forty pounds, and that he had not any other lands, 8. C. 2 Bulſt. 9+. 
kc of inventus, Oc. and that John Mayn was ſeiſed in fee of Rad. Co. Lit. 290 3. 
dy 1 in Radnage in the county of Bucks, to the annual va- Gb. 257. 

« of ſix pounds, which was ſo extended, and his body taken, 2 —_— 42 
that he had goods to the value of twenty-eight pounds; and Dyer = 

Mn 2 liberate returned the lands of Foſeph Mayn were delivered in 3 Lev. 269. 
nt, and the goods of John Mayn; and the writ returned ſerved : * Leon. 96. 


Ks in truth there was never any ſuch farm called Radnage | * 


| 1. Salk. 39. 
Sheph. Touch. 352. 5. Com. Dig. 504. 
arm ; | 


intends when he takes his land by the /iberate), he ſhall n:ver te. 
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Farm; but by colour of that extent he entered into a farm which 
John Mayn, at the time of the ſtatute acknowledged, had, ales 
Little Johns, and fold it to Andrews, who was the defendant ; 
chancery, who entered therein, and evicted the plaintif, * 
upon prayed @ new extent. 8 | 
The queſtion was, Whether he ſhould have,a new extent, as at the 
common law, againſt Jahn Mayn, or a re-extent upon the ſtatute of 
32. Hen. . e. 5. () 1 2 | 
It was ſtrongly urged and argued before them by 81x Tron; 
CovenTRY, Attorney-General, that he ſhould. have a new exten; 
againſt John Mayn at the common law; for the lands being extended 
as the lands of Jahn Mayn, and he not having any ſuch Iands, it is 
merely void, and as no extent at all; for it is merely void at the 
common law, and he ſhall have @ new extent, But if he had ex- 
tended land whereof the conuſor was difleifor, or had by defeaſible 
title, as feoffee upon condition or otherwiſe, which had been after. 
wards evicted; there, foraſmuch as the extent was once good, and 
he had received it and part of the profits thereof towards payment of 
his debt, he could not have any remedy by the common law, but 
was to have a re-extent by the 1 but when the extent was ut. 
terly void for the lands of John, and they are ſeveral obligees; for 
it is as no extent againſt John; there ſhall be 4 new extent, And in 
proof thereof he relied upon THE YEAR-Book, 30. Edu. I. 
« Hauch. 297. where land in value being delivered which was not rac 
the plaintiff's land, he had à new extent; and 13. Eliz. Dyer 219, 
where an extent was returned, that the conuſor was ſeiſed of ſuch 
land, and ſhews not of what eſtate, and that he was dead, it was 2 
void extent, and a new extent was awarded. | 
But againſt this it was argued, that there could not be a newextent, 
as the caſe is; for although it might be where land is extended, and 


"OF = ww a © 


ws £3 + a & ad Lo 


—— <0 8 


apparently void in itſelf, that there ſhall be a new extent, yet when ba 
two are obliged jointly and ſeverally, it is but one debt; and wien = 
their ſeveral Jands are extended, and the goods of one of them deli- e 
vered in part of the debt, it is a void extent for tne one; but if he du 


accept it upon the liberate, ſo as he hath the lands of the one wel 
delivered in extent, which he ſhall hold until he be ſatisfied, althouyh 
the lands of the other be evicted, or that there never were any ſuch 
lands delivered in extent, yet he ſhall never have a new extent againlt 
the other; for having taken ſatisfaction of the one (which the law 


ſort to have the land of the other. And in proof thereof were 
cited THE YEAR-Book, 15. Hen. 7. pl. 4. 4 C. 6b. Fulwzi 
Caſe, and 5. Co. 87, Blomfield's Caſe, and 20. 3. Exec. 84. tat at 
the common law execution being ſued, and the lands of ta: onc 
taken in extent, and delivered upon the liberate and accepted, i: 
never ſhall have another extent againſt the other's Jands; an 
he had the. lands in extent, if any part remain unevicted, he neus 
ſhall have other extenſion by the ſtatute, for he hath not an) q 
medy by the ſtatute but where all is evicted: fo here, wen I 
lands of one of them remain in extent, and he hath them, he 


. | . ſe 1 | 
never reſort to any execution againſt-the other. And for that purpe * 
* * | : w 
(a) See alſo the following ſtatutes, & 17. Car. 2. c. f, 16. 2 "eth 
whereby ſurther provifious are made re- c. 8. 29 Car. 2. 0. 3- 3 eu = | 
ſpecting executiuus: 2. Jac. 1. c. 13. c 14. 5. & 6. Will. & Fo * 


3. Ja. 1. c. 8. 43 Juc. I. e. 24 16. 8. A. 6. 14. | ne LL Ray 


* - 1 
. 
- L ' . . ' 


ey v. Lidiat (a) was cited, where two were obliged CLzax and | 

2 — and ak ſued by ſeveral præcipes, and — * 
uni and the land of the one taken in execution by elegit, and 
ferwards the other taken in execution by a capias, it was adjudged 
be ill, and diſcharged by audita querela; for having the moiety of 
he land of the one, it is as ſatisfaction, and he cannot afterwards 
ale the body of the other. 1 N 5 

Winch and HUTTON were clearly of opinion, that as this caſe is, 
te cannot have a new extent or re- extent; and if he ſhould have it, 

it cannot be generally, as here it was, but upon a ſcire facias. 
Baxon BROMLEY and DODERIDGE doubted thereof, becauſe no 
nds of Jahn were upon the matter extended, but it is merely void 

inſt him. | | 
Sur they agreed, that if any part of John's land had been well ex- 
tended, it had been otherwiſe; for DoDERIDE# ſaid, if it ſhould not 
be ſo it would be very miſchievous, when the land of the one is not 
exten/ed by the negligence or voluntary act of the ſheriff, that all 
de charge ſhould lie upon the other. 

As they could not agree in opinion, they adviſed the parties to 
empound; and afterwards by their mediation the matter was finiſhed 
by arvitrament. = 5 | | 
(a) Ante, $38, —By 8. Geo. I. c. 25. has not been extended or levied, &c. or 


{ before or after filing the /iberate it be any lands be evicted, &c. the Court may 
rate appear to the chancery that ſuſficient award a re-extent and a liberate thereon, 
Alleley againſt Colley. „„ cat 5. 
Michaelmas Term, 22. Jac. 1. In C B. : 
UDITA QUERELA. For that he was obliged in an obliga- An action on 
tion of ſixteen pounds with Timothy Caſtalon, he being within the caſe lies 
ze, tie faid Colley proſecuted an original writ in debt againſt him, *8*»ſt a perſon 
: ; | a for procuring 
n procured one William Legat, an attorney, without his notice, an attorney ta 
b appear to the action, without any warrant from him (5); and upon appear for a de- 
n ſum infarmatus entered, and judgment by default, he was taken fendant without 
n execution, ' Wherefore he prayeth upon this matter to be diſ- pron ray 
| 2 . | te, 344. 
curged.—Whereupon it was demurred; and without argument ad- 
Aged for the defendant, that it is not a ſufficient ſurmiſe to diſ- You $ +5 
ea ge; for he ought to take his remedy by writ of deceit againſt the N N. B <9 
Korney, and not to relieve himſelf by audita querela. . | Dyer, 362. 
Stile, 426. 2. Sid. 171. Comb, 2, 1 B.. Ab. 194. 
y 25. Geo. 3. e. 80. every attor- the memorandum or minute of his war- 2 
ky all, at the time of putting in bail, rant to defend, properly ſtamped. 
cpoſi iu the hands of the Judge's clerk, | 
Chadock againſt Cowley, Ca 8. 
3 In the King's Bench. | 
J-CTMENT of lands in Bradmere, of a leafe of William Adeviſc to“. /, 
L Upon not guilty pleaded, a ſpecial verdict was found, , 3 _ 
we Valiam Hydes, the leſſor's grandfather, was ſeiſed in fee of this « and to C. and 
* » Bradmere and Eaft Leak, holden in ſocage of that manor ; « his heirs cf 
wing two ſons, Thomas and Francis, deviſed them by his will © land ig D. and 


u manner, viz. to his wife for life, and after her death all his . es the Gare 


q th Bradnere to Thomas his ſan and his heirs for ever; and his « j,,, bike others 
1 * WYi-Leak to Francis his ſon and his heirs for ever. © ITEM, « ifcitberof thew 
itzt the ſurvivor of them ſhall be heir to the other, if © % 20/thout 


ther of them die without iſſue.” The wife enters, and dies, 8 
1 croſs remainders over in fce. Ante, 416. 448. 591. 656— Co. Lit. 274. b. I. Roll. 
| _ Meor, 864. . Sid 148 Caf. Term. Tal. 1. I. Atk. 429 3. Com. Dig. 29. 39. 


, "4 04. 1 Pert Wins 170. Bzarn's Con. Rem. 170. 1. Bur, 228. Cowp. 777. Doug! 


| Every convey- * ſecond deliverance, upon a ſpecial verdict the caſe was, That 


| Co. Lit.qz way of relcaſe: and both eſtates being veſted in him, the Jaw i 


* f 
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Cuarocx Thomgs enters into the lands in Bradmere, and deviſes them to Richer 
A „ his fecond ſon in fee, under whom the defendant claims; ang W, 
- 0 1 > G 3 6 1 
775 the eldeſt ſon of Thomas enters, and lets it to the plaintiff, þ 
f fuper, &c. | 0 
Jager ſole queſtion was, Whether this deviſe be an eſtate tail j 
mediate by the deviſe, or only a contingent eſtate, if he died video 
iſſue in the life of his brother? 5 
And it was holden by aLL THE Court (abſente Lea), that i 
was an eſtate tail, ſo the deviſe of Thomas was void: for although ; 
were objected, that the words, © the ſurvivor ſhall be heir to the 
other if he die without iſſue,” are idle, for it doth not appear that 
he had any other children; and then when the one dies without iſſue 
the other is his heir by the law, and fo he wills no more than the lay 
_ appoints z ſed non allocatur; for non conflat but that he might have 
other children, and that by ſeveral venters; and by the deviſe he in- 
tended to give it to the others by way of deviſe, if he died without 
iſſue. SECONDLY, For the words, © that the ſurvivor ſhall be heir 
to the other if he dies without iſſue, they ſeem to be an eſtate 
tail. But if the devife had been, that © if he died without iſſue in 
& the life of the other, or © before ſuch an age,” that then it (hal 
remain to the other; then peradventure it ſhould be a contingent 
deviſe in tail, if itAhould happen, and not otherwiſe: but being, 
that the ſurvivor ſnall be heir to the other if he die without iſſue;” 
that in his intent is an abſolute eſtate tail immediately, and the re- 
mainder limited over, as 7. Edw. 6. “ Deviſe” 38. is; and reſem- 
bled it to the caſe . Edw. 3. © Tail” 21. & 35. A pl. 14. &g 
C. 128. & 16. El. Dyer, 330. And that here, although the fin 
E of the will gives a fee, the ſecond part corrects it, and makes it 
ut an eſtate tail. Wherefore it was adjudged for the plaintiff, /ide 
Dyer, 354. & 122. 124. And this judgment was given upon the 
argument, | 


| Carr 9. Euſtace againſt Scawen. 
Trinity Term, 19. Fac. 1. Roll 1393. in B. R. 


ance, whether John Stile and Suſan a feme ſole were joint-tenants for life. Thc 
By Wk fv govt roman takes huſband, who by fine grants to the ſaid Tohn = 
a 8 Al « tenementa prædicta et totum et quicguid habent pro termin- _—_ 1 
by way of uſe, © ſaid Suſan, et illa ei reddidit, HABENDUM to him and his a 21 
made by one © for the life of the ſaid Sn, and warrants it to him and his hes 
joint-tenant to « during the life pf the ſaid 1 ON ; 
— by Whether this grant by fine ſhall enure by way of releaſe, a J 
way of releaſe, grant of the eſtate, and ſeverance of the jointure of the mv1ety, 1 
and paſs the that this eſtate ſhall endure during the life of Suſan? was the pag 
— "EY After argument at the bar, it was refolved, that it ws _—_ 1 
8. c. Jones, 55 way of releaſe, and not to grant the eſtate: and. alt 8 . 
2. Roll. Abr. granted by fine, it as well enures by way of releaſe, as a8 * 
86 4032 (deed; and the rather for the words © ei reddidit,” which enurcs d! 


4 5 . . . — . 23 if 
£9.40 veſt that in him as if he had it from the feoffor. mn . 1 
Ray. 187. 205, were objected, that he had one eſtate from the . ed he cam oF 

8 f i > ine: 21 matttr of record r 
2. Saurd. 96. the other eſtate by the fine: fo being by in him, be « ( 


2 Keb 641. divide it; vet it was ſaid, that both eſtates being ve 


- AW 1 law ſhall adjudge it in him, as by the firſt limitation. 


2 Bac. Abr 274. 4+ Bac. Abr. 265, Cruiſe on Fines, 273. Cowp- $99- Do pE21058 


* 
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Dop8RIDGE held, that by whatſoever means he comes to the Euere 
Hate of his companion, it ſhall enure by way of releaſe; and that * 1 
i ſhall be faid in of the entire eſtate, as by the feoffment. And COTE” 
herefore if one joint-tenant bargain and ſell by deed inrolled to his 

companion, although that veſts the uſe, and the ſtatute (a) veſts the 

poſſeſion, yet being in him, the law ſhall conſtrue it to be intirely 

n bim, and not by diviſion of eſtate.—W herefore it was refolved - 

by them all, that there was no occupancy for that moiety of Suſan's, 

it it determined by the death of John Stile; and adjudged for the 

plaintiff, | | e 

(2) 27. Hen. 8. c 10. for transferring uſes into poſſeſſion. 


Foy againſt Hynde. + +". 0800 
Hilary Term, 17. Fac. 1. Roll 652. B. R. | | 


JECTMENT of lands in Lillington, of a leaſe of Richard A deviſe *t0.4. 
Keyleway. | T in tail, and 
Upon not guilty pleaded, a ſpecial verdict was found, that Martin ,, => 9 

Kninvay was ſeiſed in fee of this land, holden in ſoccage, and made « . in tails 

tis will in writing, in this manner: „For the good will I bear to “ and fo on to 

« the name of the Keyleways, as alſo I defire by the grace of God, . C. P. and E.“ 

« that all my lands may have continuance in the name of the Keylz- parts yo 

« ' . bl 

ways, I GIVE AND DEVISE unto the heirs males of my body, rendered an- 

« ill my lands whereſoever. And for default of ſuch /iſſue, my will ig by a ſub- 

« is to intail all my ſaid lands to my nephew Henry Keyleway, and {cqvent limite 

« the heirs males of his body. And for default of ſuch iſſue, to his dene ne 

« brother Thomas Keyleway, and the heirs males of his body; and fo eſtate Sro 4 

to Milliam Keyleway, Chriſtopher Keyleway, and Robert Keyleway, © until ſuch | 

And for default of ſuch iſſue, to the right neirs of tne ſaid Martin, >; * Bs 

© HABENDUM to them ſeverally, and to the heirs males of their « = 2 1 

« bodies, to the only intent and true meaning of this my will, and « alien, and 

4ſo long as they and every of them do perform and keep the true * 4% to 2 4 

„meaning thereof, touching the intailing of all my ſaid lands in e no gy 

„manner and form following, and not otherwiſe. And therefore « = 2 5 — 

1 GIVE AND BEQUEATH all my ſaid lands, after the deceaſe of for otherwiſe 

* the heirs males of my body without iſſue, to the ſaid Henry Keyle- che intent of the 

: way, and the heirs males of his body, until ſuch time as the ſaid 2 4 

* Hewry Keyleway, or any iſſue male of his body, ſhall effeRually every cen 

; and expreſsly aſſent, conclude, do, or go about to do, or make remainder ſuc- 

* ny act or acts, to alter, diſcontinue, or change this eſtate tail, or u might 

. any part thereof, or of any part of the lands; or ſhall expreſsly ee 

* directly go about to alter or change the meaning of this my at nes 56. 

4 will, touching theſe my lands, or any part thereof, other than in 9 — _ 

; leaſes for twenty-one years, rendering the ancient rent, See Mr. Butler's 

+ t then my will is, and I do GIVE AND BEQUEATH all my ſaid note, Co. Lit, 

x ands to the ſaid Thomas Keyleway, and the heirs males of his body; —_— 

and that it ſhall ba lawful to and for him the ſaid Thomas Keylewa 

und the heirs males of his body, immediate! ſuch aſſe 4 

« concluſion re Is 0 't Ny late * upon ſuc- 2 ent, 

4 the fa le making) or going about as aforeſaid, to enter into all 

e faid lands, and the ſamie to have and enjoy unto the ſaid Thomas 

« (hl oe? and the heirs males of his body, until ſuch time as he 

Vikas ectually, Sc.“ Et fic verbatim, as before, it is limited to 
Chriflopher, and Robert, every one of them ſeverally. _ 


in 


* 
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For Martin the deviſor died without iſſue; Henr Keyleway entere 
of and had iſſue Robert. Afterward Thomas Key —— died, — 
Nichard the leſſor. Henry and Robert his fon levy a fine fur cony 
ſance de droit come ceo, c. to William Hynd, which was by expreſs 
agreement betwixt them, to the uſe of him and his heirs, Richard 
enters, and lets to the plaintiff, and the defendant ouſts him. E, þ 
er, Cc. | Ed Rn OY 
fe queſtions were made: FIR sr, Whether there were here an 
immediate deviſe to them, the one after the other, by the firſt part 
+ of the will; or that it were a declaration of his intent, and no de. 
viſe of the lands? and then, Whether by the ſecond part of the wil 
it is but a contingent limitation to Thomas, if Henry do go about to 
alien, &c.? for then it is clear that Richard had no rs becauſe 
the alienation was not in the life of Thomas, ſo as his heir cannot 

take by ſuch a deviſe, when it never attached in the father. 

But as to that, ALL THE JUSTICES conceived, that it was an 
immediate deviſe by the firſt part, and not contingent only, for then 
all his intent ſhould be deſtroyed: for if there had not been an alien:- 
tion, none of them in remainder ſhould have had it, which never 
was his intent; but that every of them ſhould have it, the one after 

95 the other, if they died without iſſue. } . 
A deviſe to 4. THE SECOND POINT (which was often argued at the bar by di 
* in tail untii HENRY YELVERTON and SERJEANT DAMPORT for the plaintif 
„ fuch time a and by GERMYN and MYSELF for the defendant) was, Whether thi 
5 = 1 kind of perpetuity be allowable; whether it were a limitation an- 
be body ſhall nexed to the eſtate of Henry; and were ſuch a limitatidn, which 
_ © effeQually af- abſolutely determined his eſtate by his aſſenting to levy the fine, ſo 
int con- as the fine levied (there being no proclamation found) hall be a 
i " — 6 diſcontinuance; or that the courſe of the common law hall be re- 
| * do; or make ſtrained by ſuch a limitation, and make the fine as no diſcontinuance, 
| * any at to to take away the entry of him ia remainder, but ſhall be a forfeiture 
2 — of the conuſor's eſtate, whereof he in remainder ſhall take advantage 

« — 5 by entry, and avoid it in caſe of a will? Go ES 
| „and that then And ALL THE. COURT, who delivered their opinions eriatin, 
| © 1 give the ſaid agreed and reſolved, that it is a perpetuity condemned in our law- 
| * 7 _ ” he books, and repugnant to the law, and not allowable: fax may not 
Co oration determine an eſtate tail by ſuch a limitation, nor can he've title to 
to C. Dand E another to enter who is a ſtranger; for by the fine there is a diſcon- 
the rem. nder tinuance of the remainder, and a deveſting thereof, ſo as he cannot 
- — odfg l enter: for it is no limitation to enter, but after the eff-Ctual going 
not ence. rage about; and it is not effectual until the act done; and when the a 
ſach per.ctui- is done, the remainder is diſcontinued, and then he cannot end. 


. . © 4 ; + Wi 

Wins A enemy Alſo they held, that theſe are ambiguous and uncertain words, to 5 
(+4 e make the limitation of an inheritance by the determination thereof, 7 
W 


ous limit tion. allowance to it. Wherefore they held, that the cafe was all one - 
8. C. Jos, 57. the reaſons in the caſes of Sir Anthony Mildmay, b. C. 49. . : 
Co. Lit. 224. 84. Corbet's Caſe, 9. C. 127. 10. G. 389. Portington 5 Caſe; an 
1.8. 26. directly within the rule of Pleſington's Caſe, 6. Rich. 2. Wherefore 
130. it was adjudged for the defendant. 


6. Co. 40. . Vs | 
3. Lev. 125: Nn. 427. Plowd. 403. Moor, 271. 470. Gor. Cro. Eliz. 35. 378 ** 
192. 1. Vent. 3at. 2. Vezey, 243 40. Co. 38. Veru. 233. 9. Co. 128. 1. Burr op” 
Will. 104. Tuch. 127. 1. Ch Caf. 213. f. Eq. Caf. Ab. 128, Fearn's Con. | sf 
182. 2. Com, Dig. 3:2, 3, Com. Dig. 229, 4. Bac. Ab. 309. 374, 325. 


| 
| 0 . ** 
| dy ſuch an bigu- and therefore void and repugnant to law; and the law will never give 


Sees 


* 
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| Sympſon again/# Juxon. Og Caer ti. 
OR of a judgment in Dur bam for the plaintiff. The judg- If judgment be 
_ being ke in the king's bench, a writ of reſtitution reverſed on er- 


= awarded, and to enquire what were the profits of the land re- * we - ,.4 


covered, à tempore judicii prædicti, which was 7th Auguſt, 19. Fac. 1. be awarded to 
whereupon the inquiſition was returned, at they amounted to ten enquire what 
ads, Exception was taken to the writ; for it ought not to have pr —_— the party 
deen what the profits of the land amounted to from the judgment: fre erden; 
for the Naintif is not to anſwer the profits longer than from the time and the enquiry 
of the execution ſued, which was long after. And fo held ALL THE ſhall be from the 
Cour; wherefore the writ was ruled to be ill. e. 3 
Tux PLAINTIFF in the writ of error had a new writ of reſtitu- eee 
ton, which was to enquire what profits of the land the plaintiff who 4 Mod. 161. 
recovered had taken colore judicii prædicti, which was 7th Auguſt, Salk. 588. 
19. Fac. 1+ and after the reverſal thereof 3 Which being returned, that Show. 261. 
he took the profits of the land colare judicii prædicti, before the re- 5 L Dig. 
erfal thereof, to the value of ten pounds, W 
An exception was taken thereto by SIX HENRY YELVERTCN 
and SERJEANT DAMPORT, that this writ was not good; for it 
ought to have been what profits he took after the execution ſued, for 
that appears of record to be long after the judgment. 
But ALL THE COURT held, that the writ was good enough ; for 
the plaintiff in the writ of error, after the reverſal, is to be re{tored 
w all that he loſt, and what the plaintiff in the judgment by colour 
tereof had taken after the judgment: and that may be well, by 
entry after the judgment (as in truth the caſe was affirmed to be) in 
part, and yet after ſue execution of the remainder; whercfore the 
writ was well made: and ſo BROOM, the Secondary, and THE CLERKS 
armed their precedents to be: wherefore the writ was ordered to 
be filed, and the plaintiff had execution of the damages found by that 
writ, I MYSELF was of counſcl with the rlaintif in the writ of 
tenor, by aſſignment, in formd pauperis. a 


* 


Hilary Term, 
22. Jac. 1. In the Common Pleas. 
Sir Henry Hobart, Kut. Chief Fuftice. 


Sir Richard H atton, Kt. 


vir Francis Harvey, Kut. Tuſlices. 
Sir George Croke, Kut. 


vr Thomas Coventry, Knt. Attorney General. 
d Robert Heath, Kit. Solicitor General. 


— om I 


, Memorandum. 
\ the vacation betwixt Michaelmss Term Six IAMESs LEA, Chief Sir R. Crew ſuc: 
Mee of the king's bench, was made Lord Treaſurer of Eng- ceeds Sir F. Len, 
1 * by ſpecial commiſſion (after the ſtaff was delivered bim) a, Chief ſuhice 
Lora in the exchequer, yet continued Chief Juſtice until“ E bench. 


Sir G. Croke 
fucceeds Sir 

H. Winch as a 
Judge in the 
common pleas. 


Casr I. 


A fine levied of 
a manor by te- 

nant in tail of 
a rent charge 
iſſuing from the 
manor, ſhall bar 

the iſſue in tail, 
though the rent 
be not expreſſed 
in the fine. 
Aate, 11. 
Co. Lit. 389 A. 
2. Roll. Rep. 


233. 
Shep. Touch · 11. 
Carter, 24. 

I Stra 106 
1. Vezey, 391. 
Cruiſe on — 
168. 


Eing's writ. 


'4 i — 
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23. January 1624, and afterwards, viz. 28. January, 8 | 
CREW, one of the king's Serjeants, was 2 Chas Jute, ri 


Memorandum. 


PON the 4th of February the fame Term, Siz H 
l | WINCH, one of the Juſtices of the common 8 
and religious Judge, died; and upon the IIth of February I wag 
made Juſtice of the common pleas in his place: and firſt I took the 
oath of ſupremacy, and then the oath of allegiance made in the third 
year of king James the firſt, and then the oath of a Judge ſet down 
13. Edw. 3. e. 3. | | | 


| Heliot againſt Sanders. 


EPLEVIN. Upon demurrer the cafe was thus :—One Bra. 
bridge, tenant in tail of a rent-charge out of the manor « 
inſbury granted by Sir Ambroſe Cave, levies a fine of the manor to 
Sir Andrew Cave and his heirs; and this fine with proclamation was 
pleaded in bar of the avowry for this rent by the heir in tail; which 
fine was levied of this rent per nomina manerit, c. with an aver- 
ment that this fine was levied with an intent to bar the rent by agree- 
ment of the parties, and to the uſe of the conuſee and his heirs 
The defendant pleaded © non-compriſed;” whereupon being demur- 
a _ argued divers times at the bar, it was now argued at the 
neh. | 
Harvey and Lon D HoBarrT held, that this rent is barred by 
this fine with proclamation by the ſtatute of 4. Hen. 7. c. 24. and 
32- Hen. 8. c. 36. becauſe the fine being levied of the land, inclu 
wely gives the rent, and is a fine to bar it, as well as a fine of the 
rent itſelf, for it is directed by the agreement of the parties: and 
where tenant in tail of a rent purchaſes the land, and enfeoffs 
ſtranger with warranty, that gives the Jand diſcharged of the rent 
and that warranty extends thereto, ſo it ſeemeth this fine ſhall bat 
the rent, for the fine of the land is an incluſive gift of the rent 
therein; and not like to the caſe in 4. Eliz. Dyer, 213. where tenan 
for life, remainder in tail; tenant for life levies a fine to him in re 
mainder, and he render rent; tenant in tail dies; it ſhall not bine 
the iſſue of tenant in tail, for there was not any fine levied of the 
thing intailed : and they denied the caſe put by TnonzwToX in Pla 
den, 435. to be law in this point: and therefore to fay © not com 


« priſed, &c.” is no plea, but he ought to have anſwered to th 
fine, for otherwiſe by ſuch plea he ſhall put the matter in law 
bouch del ley gents; wherefore it is no plea. IS 
HuTToN ftrongly argued to the contrary, that this fine is no be 
of this rent, a it had been expreſsly mentioned in the fine; and 
that this fine is not within any of the ſtatutes, not being levied 
any thing intailed. | 


, 
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Action upon the caſe, for ſelling a counter- 
feit Bezar ſtone, 4 
For procuring one to be indicted as a com- 
mon barrator, - 32, 4 
For indiQing one of felony, - +130, 3 
For ſuing in another's name, without his 
privity, - 188, 11. 694, 7 
Againſt an innkeeper for his gueſts goods, 
| | | 188, 12 
For diſturbance in uſing a way, 189, 13 
In nature of a deceit, 196, 23. 223 
For tearing off the ſeal of adeed, 255, 11 
For diverting a water-courſe, 263, 27 
Againſt a factor, for loſing goods by not pay- 


Acceptance. ing the cuſtom, 8 | 265, 30 

acceptance of rent ſhall bar entry, We Fe 5 : 
398, 4 ping up light, 

| e acceptance of a leaſe binds to the co- _ + . : "—_ 

man, 5 u 399» © For ſlandering a title of land, 163, 18. 

| 397+ 3 

Accompt. For laying logs in a highway, - 446,25 

mt traverſable, - 234, 4 For ſelling the goods of another, 474, 6 


Againſt a leſſee, for diſturbing the leſſor in 
viewing if any waſte were committed in 
the houſe jeafed | 478, 12 

„ For 


5 — 


* 
AN 


— 


— 


* 


0 
For diſturbance in A chapel, 604, 33 Admiralty. Soo Cinque "i 


Fora footway, - 673,5 : 

By a maſon, for threatening and diſturbing Admiſſion, See Inſtitution 
his workmen, - 567, 4 Albin: : 

Action broughy; before any cauſe of it, ad- mittance. See Copyhold. 
judged pr - 705 11 

Action of covenant lies upon the words de- . Advowſon. 
miſe and grant, - 70, 1 Leſſee for year 

If one have caulc of aQtion apainſt two, and by the dello, ye : eee Preſents 
obtain judgment againſt tie one, he thall Where the incumbent purchaſes N (erm, 0 
not have remedy againit the other, 74,3 fon in fee, deviſeth his executor mh 

AQtion brought by baron and feine, upon a after his deceaſe, and the * 
promiſe made to the feme, aiter cover another in fee, good, 
ture, 5. * 7757 i 

No difference between an action brought by Alien 
orig nal writ and by bill, 88 | ET. 

In every action where amends only is de- The virtue of the word alien in a deed, 
manded by way of damages accord execu- | os 
ted is a good bar, 100, 29 If an alien hath a ſon, and after is made de 

In an action for one joint treſpaſs, one joint nizen, and hath a ſecond ſon, here th 
damage ought to be given by the Jurys ſecond fon ſhall inherit, \ $39 
thou ah the deiendants ſevered themſclves | | 
by plea - 118, 7 Alimony. 


In a poſſeſſory action the plaintiff needs not The court of the ordinar th 
make any ſpecial title. . for allowance of Moe hey 
Action cf aſſault hes not without battery, vs 5% 
5 ibid. Amerciamem. 
In what caſe action is to be brought, tam 
pro rege quam pro ſeipſo, 133, 6. 360, 22 
Action of conſpiracy, 190, 16. 193, 19. 
| 230, 8 
Where an action is grounded upon privity of 
contract, it ought to be in the detiner ; 
bu: otherwiſe it upon a furl, 5 
Action for wearing clothes, not well laid 
. againſt an infant, - 560, 8 
Action by a taylor, for clothes made, how ; 
to be laid, - 626, 20 . Annuity. 
Where action lies not jointly, but feverally, 1% hat caſe an annuity is extendable u 
| 647, 13 faleable by the ſheriff, | 73, 40 
Adjournment. Annuity, pro conſilio impendends; 451, 


to prefer 
heritance t 


A 37 


In an avowry for an amerciament the deſe 
dant ſhall not have coſts, 2 
The lord may diftrain or have his aQion « 
debt for an amerciament in a court leet, 

| | 382, if 

Debt upon an amerciament in court baron, 
$2, 

How the preſcription mult be laid, 5 


Certiorari to certify a writ of adjournment, - . 
after in nullo efl erratum pleaded, 435, 24 Appe . 


Adminiſtrator. See Executor Appeal of the death of her huſband, 283, 


Adminiſtrator not liable to debts, if they be Apples. | 
W ſpecialty, 5 „ Apples not within the ſtatute of 5. Edu 
Declaration of an adminiſtrator vitious, by for dead victual. 214,14 
omitting profert hic in curia literas adm ; 
40, 9. 412, 1 Apportionment. 
Where an adminitrator ought to ſhew by 
whom and what power adminiſtration was 
committed to him, 556, 20 | | 
Adminiſtrator durante minore ætate, ought iation. 
ro ſhew, that the inlant is under ſeven- | Approp 9 n 
teen years of age, - - 590, 12 Whether an appropriation ſhall be » „ 
Whether a promiſe made by adminiſtrator to leſs, there be a vicarage endowe F 2) ; 
pay a deht of the inteſtate's ſhall bind, if it What appropriations were gen way 
be not alledged he had aſſets, 60g, 31 by 27. Hen. 8. Aubin 


Apportionment of rent, when and how 10 
made, ; - — 160, 


1 


Arbitrament. See Award. 
Arreſt. | 
Areſt in the vight good. 

Inelt in time of divine ſervice, 


|; the bouſe, the door being open, 


Aﬀets. 


Mets in Ireland found here by the jury, and 
tod, 5 55. 28 
Mess 10 be ſet forth in replication, 503, 13 
See more in Executor. | 


280. 485, 4 
321, 4 
485, 4 


Aſſigns, Aſſignment. 


Where the aſſignee of a Iefſee ſhall be bound 
by the lefſee's covenants, 125, 11. 439, 10 
A cou mon perſon cannot aſſign his debt, 
180, 18 
Aſipnee of a leſſee becomes tenant to the 
leffor by his acceptance of rent from the 
iſiauee, . Wa”. 334, 1 
Afignee of a reverſion, who has accepted. 
the rent from the aſhgnee of the term, 
hall charge the executor of the leſſee for 
breach of covenant made after the aſſign- 
nent of the term and reverſion, &c. 522 
Agauent of a debt to the king, good by 


If Jac. 5 524, 10 
Aſſiſe. 


Eee againſt five, and two only found diſ- 


nen, and it was adjudged error, 138. 15 
Sin Ly a termer for years of a 1en! charge 
&viſed for life, not ſufficient to maintain 
u aſſiſ, 8 142, 20 
Wement affit med in aſſiaes of novel diſſeiſin, 
totwr hitanding errors aſſigned, 


334,2. 341, 7. 464, 13 


ecovery in an aſſiſe is a good bar in another 


Alle, | a = 464, 13 
Aſſumpſit. 


lang t upon a bill of exchange, 


6, 7. 307, 
500 x hond, - 8 3 — 
00 requeſting one to give his credit tor two 


un of wine, 3 18 
3 to ſue till ſuch a time, he would 
iy | | 
| 47,16. 273, I. 60, Zi. 683 
daſutance of copyhold land, 115,1 
Ipayuicnt of monry, | 16, 3. 245,3 
PM uatiage, 222, 2. 228, 4+ 404, 3 
, 0 „2 is 
Jon an account, 2234.4. 602, 27 
don metchandize to be delivered, 
. 835, 0. 257, 17. 492433 
al 2 carrier for money carried, 262, 16 
e harmleſs from à recognizance en- 
lor appearance, 281, 2 


In aſſumpſit, if two conſiderations be alledg- 


Aſſumpfit brought by executor, 


ſeifors, all five ſued a writ of talſe judg- 


4 kE 


To fave harmleſs from furetiſhip, - 287, 3 
For non performance of an arbitrament, ' 
314.16 


For making a leaſe of a houſe, and nt to 


admit a Joiner to the ſhop, 329, 2 


For not entering into bond when required, 


652 


ed, the one good, the other vain, if the 
good be proved, it ſufficeth, 127, 19 


In afſumpfit, to pay when requeſted, there 


ought to be a precile requeit alleged, 
| | 183, I 


Error of a judgment in an aſſumpfit, 247, 5 
Promiſe to pay within a ſhort time, is uncer- 


tain, and no conſideration, 250, 1. 683 
Where the huſband's promiſe, after the wile's 
death, ſhall nor hind, 3 
Aſſumpſit of the teſtator chargeable on his 
executor, 294, 13. 571, 11. 652, 14 
299, 1 
Aſſumpfit lies not upon a general allegation, 
quod indebitatu: aſſumpſit, 397, 2. 548, 8 
One may diſcharge an afſump/it , mide to 
himſelf, but not one made by him'elt, 
3 483.9 
What ſhall be held an cxecu'ory promite, 
| ; = 934.49 
Aſſumpfit miſtaken againſt ꝶ; fide juſſor, 500,9 
In afſumpfit i pay five ſiiflungs a month, it 
is belt to count damages. for the whole; 
for he cannot have a nw action, 505, 16 
Where aſſumpſit lies not, becauſe it is by 
deed, - . +=, SOL 
What ſhall be held an implied promiſe, 
* | F 544, 683 
In what caſe non aſſumpſit generally is not 
F | 544 
Where, in aſſumpſit, how indebted ought 0 
be ſhewn, 548, 8. 593, 14. 6.2, 1 
Aſſumpfit good, reſtraining one to keep ſhop 
in ſuch a place, 4 596 
Aſſumpfit lies not for rent reſerved on a lenſe, 
nor for a debt upon ſpecialty or record; 


yet it I promiſe to pay eight ſhillings per 


weck, as long as 7 S. permits me to enjoy 
a warehoule, it lies, 598. 21 


Two ſuing for the ſame place, one piomites 


twenty pounds to the other for a gelding 
delivered, if he will deſiſt, a good conſi- 
e, >» 612. 
Whetier a promite hegun upon conſideration 
may be dilchaiges by words withobr any 
conficeratwn, 8 5 620. 10 
It lies not for rent, without ſome other 1pecial 
cauſe of promile, 608, 5. 684, 2 
See Conſideration. | 


Aſſurance. 
y 4 


Where one has promiſed to make reaſonable 
2 22 | 


aſſurance, 


| 
| 


t Sl 
aſſutance, he is not to be bound with any Whether an award by two or three be 


covenants, ” = . 57,3 where the cominiſſion is to four 
Attorney. | Error, becauſe the arbitrament we, — 


under their hands only, without sr 5 
Void through incertainy, 314, * = J 
Where an award ſhall be a good 245 « 

action, - : 20d 
Both parties ought to have benefit dy n * 


Action brought by an attorney for his fees, 
$20, 4 
The defendant appears by F. S. and imparls; 
this admits him to be an attorney, though 
none before, - 521, 5 


A writ of deceipt lies againſt an attorney, for ,. *Y? bo, 352, 6. 35449. 447, 2 | 
. appearing for one without warrant, " Conditional award good, 423, 4. 525, i 1 
| | 694. 7 Publication and delivery of it, how 0 þ 
: '/ made, . 518 
- Audita Luerela. Where an award was adjudged void, ba 7 | 
Etrors of a judgment in audita guerela, | ebb heme vorud to -_ : i 
„ | . ' l 
Audita querela, to avoid execution = a RY iran for more pc gone. 0 
i * , 4 51 
ſtatute, 67. 8. 85, 10. 218, 7. me 15 When it comprehends that which is fuba 
8 1 , , ted and more, it is good for that which i 
To avoid N * poop 3 ſubmitted, and void for the refidue, 663. The 
For taking both elegit and capias for the 8 n Bal: 
ſame debt, | $$ -: 7 CON F 49 ha 
Whether a fegffee may have an audita guere- B [Fi 
la upon an extent made before his time, N 
257, 8 Bai 


Where two are chargeable in execution, tbe 
laſt taken may have audita guerela, 523,7 Bail in an inferior court, how far chargeat 
Recovery in debt againſt a jailor upon an eſ- here, 1 4.2 
cape, and afterward the firſt judgment is For appearance only, may be take by! 

; reverſed, the jailor ſhall have an audiia ſerjeant of the mace, li 


guef ela. 648, 8 In what caſe che detendaat, being in exec: Ne 
| Where audita guerela lies not, but a writ of tion, not bailable, 106, 10 
deceipt, 694, 7 Counterfeit bail put in, and a vacat ther 
| A upon, 356, , 
| | „ Bail ſtands as well for the judgment as fe 
Want of averment is aided by the ſtatute of the execution, 272 Act 


eofails, 44, 12 Milentry cf the bail amended, 16 
What ſhall be a ſufficient averment, 241, 6 Bail upon mean procels, how far chargeabi 


And where neceſſa! 20 320, 2. 363, 25. 449.7 
Keg __ If the [defendant render not himſelf, 1 


. Avowry. plaintiff may take execution againlt ! 5 ö 
rincipal ot bail 320, 2. 549, nde 

. l . Where 5p is removed, nd new de * 
; lie g 


Cales upon avowry, 282, 3. 436, 6. 442, accepted, whether the old ſhall be © 


2 E 19,17 charged 303. 2 be; 

Rent due to baron in right of his ſeme, the Bill befor e any bail, no error, 384. tori 
ee ee eee A217 "Piincipal and bail cannot join in a wilt . 

| The plaintiff can have a return of no more cf ; 364, WP pi 
beaſts than he avows for, 611,6 Releaſe pleaded by manucaprors airer tl tion 

Award. | | firſt judgment, and before 1 . 


Debt upon an award, ſeveral caſes, 200, 31. In what caſe ſureties are liable to the c ate, 
220, 2. 227, 8. 285. 300, 4- 339. 5+ 352, though the party render his body, 402, 
6. 354» 9. 399, 8. 423, 4. 447. 27. Every bail in one action ſtands ** 
$25, 12. ; actions brought by the fawe Plus 
How awards ought to be made, 200, 31. azainſt the ſame defendant in that teta⸗ 
285. 314, 16. 340, 5+ 352, 6. 354, 9. : ; 
447, 27. $77» 6. 039, 3+ One becomes bail in an action of debt | 


% *Y 


4 * K 
before judgment had againſt the principal, Where baron and ſeme ought to bring their 


makes a leaſe of his lang, whether this aQton jointly, and where not, 203, 3, 


leale ſhall be extendible, | 2 449 b 205, 10. 399, 6. 473, 4 501, 11. 538, 6 
N, bail on the file, not aſſignable for error, Baron has term for years in his own right, 


2 * WOT So — 


— 
a — 


io reverſe a judgment, - 568, 7 and the inheritance deſcends to his feme, 1 
No deciaration ſhall be taken upon any bail, that ſhall not drown his term, 275, 4 pl 
hut within three terms after it is filed, Action continued againſt the feme, where 


620, 11 the baron dies after nif prius, and before 
Hil in the king's bench not liable to coſts day in banco, EM 356, 12 
axed is the exchequer chamber, 636, 4 Where baron for the battery of his feme 
ul in the common pleas is always in a ſum ought to join in her action, — 655, 5 
certain, according to the debt or damages What ſhall be a good leaſe by baron and 


ER. 
— > 3 — hes 


1 the wiit ; hut in the king's bench no feme to bind both, — 617, 1 | 
ſon is men ioned, 5 a 645, 8 C | B 8 * hold i 
ki cherged in execution, notwithſtanding Court- Baron. See Copy hold, Quo i 
the principal rendered himſelf into the Warrant, and Court. A 
narſhals cuſtody, _ 667, 1 a [| 
Bailiff Bar. 
T _ Bar in a perſonal action, how to be under- i 
The bailiff of a manor's power, 178. 16. ſtood, : . | - 15 a 
| | 177, 4+ 636, 5 What ſhall be held a bar or diſcentinuance ? 
lulff oſ a manor, who has rent iſſuing, ſhall of anentail, _ - 40, 4 | 
have it by recouper, - 178,16 Bar by a fine, 1 > 
Kilff of a liberty may have a deputy, 242, 7 Exceptions to a bar, — 132 
; Bar to an avowry, — 
Bailor. W hat judgment ſhall not bar a new action 
Whether bailor may have debt or accompt in debt, - LEM 284, 5 
ſr money not delivered to whom it ought, V* bat ſhall be a good bar inan aſſiſe, 40s 
687, 1 What bar is traverſable, 594, 1 
Bankrupt. | Barrator. : 


hebt aſſigned upon the ſtatute of bankrupts, Indictment and conviction of common harra- 
ind action brought io the aſſignees names, tty, - 404, 2. 527, 4 
105,42 Judgment upon ſuch inditment not dis- 
lies for the bankiupt adjudged creditors, chargeable but by writ of error, 404, 2 


HIST - 
Ationable to call a draper bankrupt, 223,10 Bargemen. | 
a : e 585.6 Bargemen chargeable with goods as carriers, - 
Burgain and Sale, | 3309 


nee of a reverſion ſhall not take advan- Baſtard, | 

ge ota condition annexed to A leaſe for Tn what caſe calling one haſtard is actionable, 
pywent of rent, without notice given of and where not, 213, 6. 323, 2. 535, 19. 
le grant, — * 146, 4 642, 2 625, 18 


de words bargain and (ale only, without A widow being delivered of a child forty 
ornanen', the reverſion pa ſſeih not, werks and nine days after her huſband's 
2 210, 1 geath, adjudged legitimate, 541 
750 and fole made to one, with the ad- One 3 by the juſtices of peace to be 
con of knight, who is not ſo, is good. the reputed father of a baſlard, all ate con- 
6 240, 5 cluded to ſay to the contrary, 6:5, 18 
e bargainor by entry is in of his former See Words, | 
ite, and the will of the bargainee good, . 
See more in Deed. i = nn he fil 
| A new bill ordered to be put on the file, 
Baron, See Feme. 186, 7 
* of copyhold land in right of his Bill of Exchange, | 


urenders, whether jt be a diſconti- ' I 
Kutce, e 5 105, 45 A/umpfit upon a bill of exchange, _— | 
a 4 . . 


„ u 8 £m” 


Bis Petitum. Chancery 
N 21,1 A ſpecial fen. Arias ſued in chances, 
: ther courts ought to tak . 
| ü Biſhop. * courſe of the ray, x N A. ( 
The manner of creating a biſhop, 553 Decree and impriſonment in chancer 10 
Uſur pation ſhall bind the preſent biſhop, but a judgment at common law a 
not his ſucceſſor, b 673. 6 Not to be relieved after ſuch jud _— H 
Incumbent created a biſhop of Ireland, yet in parliament, *. i 
held his living in commendam, 691, 4 
| | Chancery, what. 51 23 0 
Breach. 4 Ri 
: rc 
Error in debt upon an obligation, becauſe a and Churchwardens, 
ſufficient breach not aſſigned, 315, 1 One churchwarden cannot releaſe or ging 0 
What ſhall be a ſufficient breach of covenant, a) the goods of the church, 234 U. 


378, 6. 425, 10. 446, 27. 486, 5. 661, 10 An iſle in a church is proper and peculiar 1g 


Where not well aſſigned, 446, 26, 27. 472, 1- that houſe that repairs it, 3060 
| 4576, 8 If one be aſſaulted in a church or chuck Fro 
What ſhall be held breach of an award, yard, he muſt not return blows in his ow c 
| | 525,12 2 , N : . 0 Wh 

e parſon and churchwarde 0 
a7 Brewer. fation in London, - 8 . f 

Information againſt a brewer, upon the ſtat. Preſcription to a chancel, bog, 3 

of 5. Elis, - - 178, 17 Whether a church ſhall be void by the in 
Bond. See Obligation. OT ny eee 0 (en 
« 5 | | | ; | z 
Borough Fnglith. Cinque-Ports. ö 
, e 
Caſes upon that cuſtom, 56, 2. 198, 27 The privilege and juriſdiction of the eit qu: a0 

ports examined, 543,692, 

C. 

Common, Commoner, AY 

| Capias. Common appurtenant for all beaſts cans 

Capias, inſtead of a ſummons, error, 261, 23 be granted over, but for beaſts certay, 
Capi ded for the ſecond may, 8 ' 15, 19-57%, : 
A . 1 Inhabitants of one vill, unleſs incorporatc R 
Where capias ſhall be awarded againſt the OT as way to have Coumon Wl. mY 
wife - EE 323, 1 's in anotner, 5 52,1 Wier 
Capias ad ſatisfac. lies for colts awarded the 3 _— not kill the my bs 

1 who has tree warren, N | 

ONE COT muy 395, 1 Nor diſtrain his catile damage * R 
Caveat. wy | 

Nor caſt down coney burrows, 22). 

The effeQ and virtue of a caveat, 463,11 Common will not paſs with the worce © 
1 pertinentiis. - - 251, C 

Certiorari. The extent of a grant of common, . 274 


Certiorari ex cficio, when to be awarded, 6 He. who hath common gannot licenie »nd 
Certiorari awarded to certify a caſe, 141, 16 ther to put in his beaſts, without cred, 
To certify a writ of adjournment, 445, 24 $75, 
A new certiorari awarded, 277, 7. 597, 20 Common, pro 25 magnis averiis, goed. 


Certiorari to remove a recog. does not ex- 50, 
cuſe appearance, 282, 2 Where one tenant in common may «ili bee 
To remove indictments of riot in Wales, upon another, "ITEM it, . 
484, 11 Action, for encloſing three acres of comin bon | 
One perſon ſhall have but one certiorari, 5929, 2. 0% 1 fee 
1 5 597, 10 3 ˖ 2 
| Conduits and Pipes, Tl 


Challenge. | | 
What ſhall be a good challenge to the array, If one (ell a houſe that has conduit 
547, 6 pipes belonging to it, they pals, tbe 


55 


the land (where the pipes lie) be oy oo 5 


Confeſs and Avoid. | See Traverſe. 


Confirmation. 


How land ſhall enure by way of confirma- 
non, REN 127, 17 


Cries. See Warren and Commoner. 


Conſideration. 


(anfiderations e xecutoty 
Divers other conſidetations, 


how extenſible, 
| 275 

Foce ration of love, 180, 19 
Fromile io pay infra breve tempus; no good 
confid ta ion, | 250, | 
Whit tha'l be held a good conſideration in an 


, 342, 8. 667, 2. 683. 583, 3 
mo to be performed, - ib 


Conſultation. 
173» 1 9798 9 
Cmtinuando, 207, 4. 618, 8. 


Fhether want of continuance is helped by 


7 


(onfultation awarded, 


vs uy of the ſtat. of Teofazls, 528, 8 
T Contract. 
What is a good contract, 262, 26 


Contingent Eſtate. 


Aterm certain being limited to one, and af. 
ſer to go to another, is not a contingent 
eſtate; but a mere intereſt, 510, 21 
Frether a contingent and future uſe be 

transferable, 511 
Vis! ſhall be a good limitation of a fee, by 


way of contingency, 591, 697 
Conveyance. See Deed. 


Copyhold and Copyholder. 


prholder for life not to cut down elm- 
hers, ü — 30 
dere dmittance of a feme was held to be 
4 2mittance of him in remainder, 31, 1 
Pecent of a copyholder ſhall not take away 
be entry of another copy holder, who has 
ab. And the heir's entry without admiſ- 
bon is lawful, and being in his ſurrender 
8 good, — 36, 10 
pholder ſurrenders upon condition, and 
ile releaſeth the condition by deed, is 
. 36, 11 

" a leaſe for years of land, whereof 
by cuſlom has widow's eſtate, ſhe 


ſhall not avoid the leaſe, unleſs there be 
an eſpecial cuſtom for it, *..2 96-13 - 
Copyholder in fee ſurrenders to the uſe of his 
will, Ke. 56, 2. 199, 30 
Copyhold land demiſeable by leaſe, 76, 6 
Caſes upon the cuſtom of Free bench, 126, 
| | a I4, 57 
The heir's being beyond ſea ſtall excule 175 
feiture, - 3 $2) 226 
In what caſe a copyholder, buying the fre 
hold, loſes his common, 253, 8 
Copyholder cannot hold a court baron, 
| | 260, 20 
Copyholder makes a leaſe, contrary to the 
cuſtom, the lord dies, the reverfioner ſhall 
not take the forfeiture, 301, 0 
Whether he who hath the reverſion of a 
copyhold by ſurrender may take advantage 
of a condition within the equity of 32. 
Hen. 8. 305 
Copyholder makes a leaſe for two years, ex- 
cep:ing the laſt day in every year, does not 
avoid the forfeiture, 308, 5 
No action lies againſt a lord of a manor, for 
non-admittance, 368, 1 


9 a 


 Copyholder in the eye of the law is but ten- 


ant at the lord's will; and if he will not 
old court, the tenant has no remedy bu 
in Chancery, - 3068, 1 
opy granted to father and his fon, if he 
ave more ſons than one, it is void for the 


udcertainty, - 374, 4 
What\grant by copy ſhall be good, 434, 1 
0 old foricited for committing walte, 
"NR 436, 7 

By not paying fine, - 617, 4 


Copybold lands are as the demeſnes of the 
manor, and are the Jords freehold, and 
therefore not impleadable in the lord's 


court, - — - 559. 5 
The lord's act ſhall not prejudice the copy- 
hold er's eſtate, — - 573 


Coroners. 


If a coroner be made ſheriff, it determines 
his office of coroner, Rs 
Where the ſheriff is concerned, the wen. fac. 
may be awarded to the coroners, = 551 


Corporations, 


Corporation cannot take without deed ; and 
if they grant over, the grantee may entitle 
himſelf, without ſhewing the deed, 110, 6 

Whether a corporatiot may preſciibe, 673, 5 


Coſts and Damages. 


If the coſts given exceed the damages, 
whereof the plaictiff counts, it is not er- 
ror, | 69, Ii 

Na 


2 


/ 3 


G OH IO E. 


No eoſts to be allowed, where treble damages Erecting a dove-cote . 

8 given by any * . - 70, 4 — 88 N enquirable in 4 
ether. an executor chargeable with Where the j ict: is 
coſts und damages recovered for a riot, be Mus oy nee the court ought 
| | 219, 11 The juriſdiction of a court. 493, 14 

No eoſts to be paid by executors nor admi- De court. ſeet, 551. 583, 
1 — * 1 2 — Debt, for an . in à court 4 
The plaintiff may recover more for coſts and Every one ought to be within a 2 2 


damages than he firſt counted; but dama- and none can b 't leet, 
ges only may not exceed the declaration Huſtings held 3 534.4 
| 297, 3 every fortnight , 
Where the jury finding coſts and charges for 661, 10 
\ the plaintiff, is void, > G94 on... We «© 
rwhat caſe the avowant ſhall have coſts, Nocuſtom ſhall enabl 
and releaſe damages. - 520, 3 Caſe upon the 8 2 tort, bo, z " 
Coſts ought not to be inſerted for the plaintif, ' Biſbop's Taunton Rene appar. 
. but upon his requeſt, 587, 10 Beaumiſter, E; 327.5 1 
How coſts ſhall be recovered, 595, 18 Man ſel, 4 365,6 
3. Hen. 7. does not give any coſts, but where —Blewherry, - 2 f | 
execution 18 delayed by the writ of error, South Peterton, F — De 
Bail in the king's bench. not liable to 8b Cult 27 ws 
il in the king's bench not liable to eofts Cuſtom of /p/evich f 
taxed in the exchequer-chamber, 636, 4 feaſt qr: or ** yoo k p 
Covenant. Ol the manor of Turlop in com. Bedjrd, N 
| SY | 671, 
Whether a covenant to convey, with a pro- No cuſtom can help that which is — 
viſo, if he paid an hundred pounds at ,, common law. , 357.15 
thirteen years to re enter, amounts to a Whether a cuſtom to chooſe the clerk of 1 In) 
leaſe, 2 5 5 172, 13 church may be taken away by canon, b 
Actions of covenant, 240, 5. 281, 1. 297, 670,9 De 
| 4. 383. . 390, 4+. 439, 10. 446, 26. Cuſtom of the manor of Preſton for payment 
644. 5, 7 : of tithes, «+ 5 6761 if 
For further aſſurance, _ 251, 4 ul 
Upon an indenture of charterparty, | " 
263, 28 D ; 
Where the covenant is general, a general 
breach may be aſſigned, 304, 6. 370, 3. Damages fr 
378, 6. 3 10. | 8 x - 
The extent of a covenant in Fait 522, 657, For damnum abſque injuria an action hes h 
not, — 169, 11 
Counſel, Counſellor. In wo caſe damages entirely afſeſſec, vo! O 
' 00d, — N 7. 439, J 
What a counſellor at law may ſay or give in | mac" | BG ; — 4 15 - 2 
evidence for his client, 90, 15 Whether damages being found againlt one, * 
Annuity, pro confilio impendendo, 482, 16 ovght to conclude the other defendant, 4 
i | 37¹ N 
Count. See Declaration. See more in Coſts. . " 
Courts. = Damage Feſant. * 
4 ee 
The courſe of every court is to be obſerved, 3 Where the taking the lord's catile damege fe "78 
County courts ought to have twenty eight /@nt was held good, 200, | Fault 
days between, excluſive, 267, 7 D "2, 
The 2 3 juriſdiction of the court of ay. 
the marſhalſea, 9 314, 15 The judges fat on St. John Baptiff's day be 
Of the court of king's bench, 345, 14 * fell out af the firſt day of the 
Of the court of requeſts, R_ „ * Hh . 16.4 
Of the court of the marches of Hales, What days anciently were not dies juridici, 


| 349 595111 
Court temporal may puniſh the falſe execu- Days of payment adjudged, where ade 
tion of ſpiritual procels, $95 4 "at 7 5 27> a bh my 


— 


A 


Debt. 


Nebt upon a record ſhall be paid before an 
obligation, . * 
which is put in ſuit, 


. 


9. 10 


or both, 88. 238, 1. 41 1,54 5. 549, lo. 


2. 685. 1 25 * 
cio cale the cauſe of the debt muſt be 
5 207, 2. 213. 8 


Whether debt in the debet and detinet lies 


653. 1 
debt or accompt lies for J. S. for money 
delivered to J. D. by a third perſon for his 
ue . - . 687, 1 


Declaration. 


15 Injlacitaſcet & recuperaſset, 

. good, - 11 
„ rundion in debt faulty in matter, 32 
'9 192, 18 


I" form, - 89, 16, 245, 3 
Prclaration may be good, without ſpecial ti- 
le compriſed therein, 43, 9. 673, 5. 691,4 
In treſpaſs, whether not good, 46, 351. 

443, 19 
hſra jur iſdictionem curiæ — omitted in a 

declaration, - 95, 24 
Vhere there is a firſt and ſecond declaration, 
the firſt is principal, and the plea refers to 
ſt, 105, 41. 311, 11. 415, 4. 525, 12. 
498, 5. 536, 3. | 
Luan aligned, becauſe declaration uncer- 
tun, 124,9. 187,9. 215, 12. 228, 4. 
235: 6. 245, 3. 435» 3. 4+ 472, 1. 618, 
b. 654, 18, 19. 668, 5. 

nation variant, not good, 147, 5. 258, 
19. 498, 5. 603, 29. 664, 17. 607, B. 
ll becauſe it ſays not in what court the 


Geed was enrolled, . 29i,9 
fr 'priion of the clerk amendable. 366, 1 
„1 ws ncurable in a declaration, 316, 20. 


Th 526, 9. 569. 9. 588, 2. 603, 29 


Declaration in covenant ill becauſe too ge- 


neral, - 
an action on the caſe, 


486, 5. 537»4 


In not good, 505, 17 


and a debt upon an obligation, Where the defendant baving demurred on the. 
before another that is 


whole declaratipa, the plaintiff ought to 
have judgment, $57, 2 


Where deb! ſha!l be in the debet or detinet, The ſubſtance of à declaration not” a 
able, 


„ 357.9. 588, 11 
Wheie it ſhall ſuffice to alledge a general 
diſturbance. = — » 


only it is ſufficient, - 616, 3 
Declaration in ejectment, 646, 9. 662, 12 
When it varies from the writ in ſubſtance, 


not aided by the ſtat. 654, 2. 655, 5 
Matter of form in a declaration amendable, 


3 5 664, 16 

Where a vitious declaration is made gaod by 
a collateral plea, 682, 20/ 
Where the plaintiff, not making a ſufficient 


title in his declaration, nil capiat per breve, 
6592, 4 
Deed. 


Deed of goods and cbattels, without other ; 
act or ceremony good, . 122, 6 


zu 3 A deed ſhall enure from the time of its deli- 


very, not from the date, 264. 136,10 
Fraudulentdeed and gift upon 13 Elia. e. 5. 
pleaded, = 270, 3 
In what caſe the deed of title muſt be ſhewn, 
292, 11 
be effec- 
tual, if it may be, 476,9 
Whether a ſheep-walk may be demiſed with- 
out ceed, — 19, 2. 575. 2 
Bargain and ſale for years, of lands in poſſeſ- 
ſion, and the bargainee never entered, and 
after makes a grant of the reverſion, recit- 
ing this leaſe, it is a good conveyarce, 


604, 32 


All the words of a deed ought to 


See Bargain and Sale, 


Default, | 
When the defendant makes default, no day 


can be given him, 357,16 
How far an infant ſhall be liable to delauls 


Second Deliverance, 
Demand. 


. 
- 


fation in debt for tithes, 361, 23. 5; 8 : 
be : 437, 8. What ſhall be ſufhcient demand of rent, and 
the re the deſendant makes it good by plead- how to be performed, 242, 8. 476, 8 
1 . weft fadum, | 370, 3 3 499. 
l, ration in aſumpfit ſaulty, 406, 1. 444, In what caſe a ſum is payable without de- 
17 21. 503, 14 mand, f - $33. 4+ 


\claration in Londby, 479 674, 18 


ber a writ into Middleſex will warrant What demand neceſſary upon a nomine pane 


617 


for ſeveral days, We 
' : | Demiſe. 


; r 
Demiſe. See Leaſe. 


Demurrer. 


* 
— 


Demurrer upon a ſci. fac. brought by an ad- 


_ 

A 0 *L- 

With a proviſo, . 
Deviſe of the next avoidance, 24 a, 


| ood, | "1 7 
If a thing in aQion be deviſable, 55 


Deviſe to one and his heirs, if he die without 


miniſtrator, — - 1 , 
In an action of debt, = 45. 682, 20 wed os _— lie next brother, 416, 
In bar to an avowry, . 52, 24 T ; 460 
Upon miſ-reciting a ſtatute, - 111.9 e 2 Zives an abſolute 
In debt for tithes, becauſe the plaintiff has Deviſe of gavel-kind 1 400 

not ſufficiently entitled himſelf, 680 What an exe cutory deviſe 1 527,3 

Denization. To William his fon for life, and after : 


Denization is by patent, and may be pro tem- 
$539» 7 


| pore, as for years, life, &c. 


Deodand. 


Two men riding over Trent, drowned by the 
violence of the water ; their horſes were 


not deodands, . 483, 18 

: Departure. 125 
What a departore is, = 147, 6 
Departure in ſpight of the court, 211, 3 
2 | : 293, 12. 466 


Deprivation. 


Deprivation of a pat ſon ſor homicide, 430, 
. 10 


ſcent. 


When the heir ſhall be in guaſi by deſcent, 


and not merely by deſcent, 408, 8 
Dietinue. 
Detinne lies not of a houſe, - 39,1 
\ | : Devile. 5 | 


Deviſe of lands in ſeveral ways, 22, 61. 104. 
| 1 39- 199, 30. 427.2. 049, 18 
The intent of the deviſor ought to be main- 
tained, if it ſtands with law, '62, 371, 5. 
446 
Deviſe to his heir after the death of his ue 
is a good deviſe by implication to the 
feme, - - 7 
I bequeath the rents of D. to my wife for 
life, paſſeth the lands, 104, 30 
Deviſe of rent charges, 144, 4. 427.2 
Of the remainder of a term, 108, 26. 509, 21 
A feoffment to uſes without livery, but con- 
firmed by will, is a good deviſe, 144, 4 
Deviſe of lands to two fons, when they come 
to their ſeveral full ages, and to executors 
in the interim 
Particular deviſes of lands to three ſons, and 
the ſurvivor, &c. . 260; 21. 394, 7. 
448. 28. 590, 13. 695, 8. 696,10 
Deviſe ot lands with a temainder, 290, 7 


25% 19. 394.7 


Thomas ſon of William (except W. pur. 


. as good lands for 7. ), this gives T. 
ee, - . 
Deviſe of houſes with a proviſo, = 


To the child that the feme was enſeini, if a 


on, - " - 

Devife of land by will to feme for fe, 
mainder th fee, and after the deviſot leaſes 
the ſame land for two years, to begin after 
his death, whether this be a countering 
of the will, | l ” 690. 3 
Where the firſt part of a will gives a fee, 
and the ſecond pait cortects it, and makes 


it but an eſtate tail. - 695,8 
Diſcontinuance. 

Diſcontinuance of a writ of error, 135,8 

| 620, 6 

Of plea, - - — 35745 


Diſcontinuance miſ-entered, 211, 3 
Diſcontinuance in the 1ecord of a plea, not 
holpen by the ſtat. 18. Eliz. 236, 7. 203, 

5 3537 

What ſhall be a diſcontinuance in an appe?! 
of murder, - 283, 4 
The plaintiff, after a demurrer, cannot diſ- 
continue his ſuit, without the court's li. 


cence, 4 - — * 20 
Judgment reverſed by reaſon of a diſcontiru. 
ance, - . 671, 12 


Diſcontinuance of a remainder by fine, 69), 


Difeifin. 


Where diſſeiſin is held to be purged by te- 


entry, - - 660, 9 

Termor not difſeiſable, „ 678 
See Aſſiſe. 

Diſtreſs. | 

A diſtreſs may not be uſed, becauſe he h 

by law only as a gage, - 14,6 

Reſtrain as much as diſtrain, - 393 


Whether one tenant in common way di 
train upon another, - 6 


Diftringas. 
Upon a diſtringas the cattle ſhall not 
eſpecially in a court baron, 


he ſold. 
258. 15 
Mift+ke 


10 " 


4 

le of the diſtringas aided by the far. 

, aal. 396, 1. 443, 18. 527,5 
Donative Church. 


Wherher the teſignation of a donative church 


to the donor, i es 
33 has the ſole viſitation and _— 
ib. 


tion, 
Dove-cote. 
Whether a freeholder may ere a dove-cote, 
382, 10. 490, 11 
Whether an action lies for killing doves, 492, 
a 11 


Dower. 


Judzment in dower affirmed the tenan 
an infant, 

Dower is to be favoured, 
In cover, releaſe pleaded, but not 


= ww WW "AK ad ECW 


111, 8 
ib. & 393 
allowed, 
151,14 
Writ miſtaken, 217, 4 
In dower age is not allowable, 392 
h what caſe dower of land held in ſpecial 
til, not well afſigned, 615, 5 
Feotfment ſealed before covertute, but exe- 
cuted after, ſhall bar dower, 615, 5 
Feme dowable of an advowſon in groſs or 
appendant, 621, 12 
u aſignment of dower, the ſheriff's return 
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Where judgment in dower may be againſt the 
heir or tenant, 688, 9 


_ 
— 


— - 


Dures. 


None ſhall avoid his own bond for the im- 


priſonment or danger of any other than of 
himſelf, 


— 
— — 


7 * 


2 


E 
Ejectione Firma. 
Of lund and a coal. pit in the ſame land. 


Lrament alledged to be made before the 
rw 96, 25. 145, 4. 258, 18 
ches upon a demurrer in ele@ione firme, 
Ejedione firme, de una meſſuagio N 
nao, ruled to be ill, 


: a 125, 9 
ale made 1 Jan. habend. d dato, and the 
,b eeciment was the ſame day, good, 135, 
bes; 10, 258, 18 

me firme lies of a coal-mine and of a 

4, boilary of ſalt - 150, 9 
1 a cloſe by name, 654, 3 


t being 


needs not be of preciſe certainty, 621, 12 


187, & 


21, 150,9 


. 


Ejectione firme of a joint leaſe by two, 266, 4 
Of two cloſes, | 435, 4 
EZjedtiona firmæ upon a title by copy, 202, 2 
Day of the ejectment not material, 11 
EjeQment good, though neither the day of 
the date, nor of the ſealing and delivery 
of the indenture, be mentioned in the de- 
claration, 33 646, 9 
Zſectione firme, de una domo & uno pomario, 
good «+ 6554, 3 
Other caſes, 97 11. 678, 15 


— 


* 


Elegit. 


Elegit upon a teffatum quaſhed, 
Aiter an elegit taken, the paity. ſhall not 
have a capias, the taking of the land in 
extent being as if he had taken a leaſe for 
years in ſatisfaQtion of the debt, 339, 3 


Indictment. 
ladictments upon the ſtat. of 8. H. 6. 17, 2. 


19.5. 31, 3. 41,6. 214, 9. 633, 6 
They ought to be preciſe andcertain in _ 
point, 


20, 41. 95, 23. 276, 6. 324, 

Indictment diſc bean Fg pride 
ſtatute, 5. Elis. „ [68 
Indictment of perjury reverſed 267, 7 

Of raviſhment, _ . 193. 19 
For murder of a ſerjeant in London, 279, 8 
5 29061 

IndiQment quaſhed for uncertainty, — 8 
For a reſcous, — 345. 12 


Indictment for ſcandalous words, 


421, 1 


Action for inciting one of felony falſe & 


malitioſe, - 490, 10 
In an inditment for nuiſance, verdict with- - 
out iſſue joined, amended, 02, 12 
inditment of a common barator reverſed for 
want of contra pacem. $27, 4 
Upon 31. is. for ereQting a cottage without 
four acres of land, 603, 30 
Every off-nce ought to be puniſhed within 
. two years by indictment an that ſtat, ._ ib, 
Indictment ag«iuft an inn-keeper for ſelling 
_ oats too Gear, | 6cg. 5 
Every indictment ought to have the addition 
of the party indicted, 610 
And his place of abode, 616, 2 
IodiAment diſcharged for omitting proborum 
i» legalium hominum, 635,2 | 
For omitting ad tunc, 639, 2 
Indictment againſt a juſtice of peace not hay» 
ing forty pounds per ann. in lands, not 


good 643, 4 


Enrolment. 


Until -the deed be enrolled, the eſtate and 
freehold is in the bargainor, $3, 25 
Unttry. 


246, 4 | * 
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The entry was quod non poteſt decere, for d- ©" © - 4 677.1 
dicere, error, 2 343. 10 Eſe | 
What ſhall be held a congeable entry, and 3 cape. | 
- 7 Savant 374, 5. 474, 7 How far a ſheriff or marſhal is chat, 
| " Vide Acceptance.” ; $35 with an eſcape; z. 2 5 — 
- \ 8. 419, 10 6:8 
NG e, OE PII TILL: 
Error in granting a capias in chancery, 3 the firſt action, : 1 
For an infant's ſuing by attorney. 5. 5 Action againſt the marſhal for an eiche 
Error of a judgment upon an action of treuer „ 87, 11. 61g ö 
agaiĩnſt baron and fe me, - 5, 6 Where a repriſal upon freſh ſuit is no — 
Becauſe, in debt againſt an ad miniſtrator, it plea upon an eſcape, - G8 
was not ſhewed by whom, nor by what | 0 
authority adminiſtration was committed, Eſcrow. 
10,13 A deed dellorrad : 
Upon the wen. fac. one Rande! Serve! — deed delivered us an | eſer ow _ 
returned, and the difliringas was Randol, | 3 9 
and the ſheriff returned Ranuus Sexel, Eoin. 
who was ſworn, and adjudged no _— Eſſoin.caft by a biſh op, 


- 


„ 02,20 


f Bog j | 
Error to reverſe a fine levied, 77, 8. 230, 9 E 7 
 Aﬀgned by one plaintiff only, not good, 94 2 : = 40 | 
Error of a judgmen: in Nor wich, 108, 4 ſe by effoppel is a good leaſe to ground 
Where a releaſe of one plaintiff in a writ of ,, Aion upon eviction. 3,1 

error ſhall bar the other, and where not, 0 2 ne g'ves intereſt by efoppel, 175 


- +" * "BY, | 
Error of a judgment in a ſcire fac. nad Eftovers. 
one as bail, not allowed, 171, 12 A preſcription for effovers to build new bor- 
Of a judgment in Burton upon Trent, 184, z ſes good, = N 25 
In Ipfawich, — - 552, 14 | 
Upon falſe entering a record, 207, 3. 213, 7. Eftray. 


: | 254,10. 415, 3 The ufing an efray horſe by ridin or draw- 

Errors of a judgment, 213, 8. ou 311, ing, 42 g an 146,6 
| 7 30. $15, 3+ 4. | | 

Of a judgment in a court of piepowders, 313 E xcommunication. 
Writ of error does not lie upon the fi: ſt judg- 5 | 5 
ment either in a writ of partition or ac- Excommunica tion for recuſancy, * 
count, - — 324, 4 2 REED is 2 
Error, becauſe the plaintiff, being an attor- da nes? + 3 wy *. 
ney, did not find pledges de proſequendo, © * ne 20g 5 pa, 3 


EN 329, 7 One taken upon excom. capiendo, —_ 
Frror barred by fine and five years paſſing, - ad why, C 566, 
SG A | ö 332, 15 | . ; 
Writ of error brought returnable in Patlia- Execution 


—_— © 341, 7 A priſor er dying in execution, there can be 
Whether a writ of error lies, before the ſe- no other execution againſt his goods ct 


cond judgment in account, 356, 14 lands, - 136, 11. 143, 2 
Error affigned directly againſt a record not But where there are two defendants, and one 
receivable, - - 359, 19 dies in execution, the other is not diſcharg- 
Where a writ of error cannot be brought by ed, - 143.2. 53% 1 
dhe principal, 8 354, 14 Execution after the year and day withou 
Error of à judgment in ceſſavit by default, cir. fac. - - 53663 
| 547.7 Y 
He who pleads non tenure ſhall have @ writ Executors 2 
of error, — ib. If an executor pay debts upon an oblige 


Er:or of a judgment in an action upon a before s ſtatute be broken, this a” 
promiſe of ateftator, 569, 8. 570, 10 is 2 good bar againſt the ſtarv'e, kv 
Wr.t of error not to be admitted but accord- By the teſtator's death the poſſeſſion & *" 


i gtothe wods of the ſtatuſe, 620, 6 goods is caſt upon his execuiof, 8 hot 
* A, cv: 


A T A 


executor pleads his teſtator was in debt to 
the king, 1 
By falſe plea chargeable oe bonis propriis, 
191, 17. 647, 15. 671, 3 

dit days thought a convenient time for the 
executor to remove the teftator's cattle 
from the ground he had in leaſe, 204, 6 
Executors to pay no Coſts, 229, 6 
How far chargeable with a collateral promiſe 
wade by his teſtator, 293, 13. 571, 11. 
405. 3- 417, 7. 662, 14 

Where pleading non aſſumpfit, be loſeth the 
adyantoge of no afſets, - 293,13 
Executor bringing a writ of error, may have 
2 ſuperſedes, AT .-..- 2M 3 
Whether infant executor may appear by at- 
torney, 441, 14 
Where poſſibility of a go to the 
executor, 509, 21 
He can never have an action in the detinet, 
but where the teſtator might have had it, 
546. 685, 1 

Teſtator may bind the executor to what him- 
ſelt is not bound, = '$70. 571, 11 


go 6 2 o Woe 0oW© 


a ſhall 


d 


cy. it ſhall be ſuppoſed he had aſſets, 613, 2 
Where one may be executor guad admini- 
niſtrator, but not abſolute executor, be- 
cauſe will not proved, - I 
How judgments ought to be pleaded by an 

executor, in bar of other actions, 625, 19 
Lrecutor is chargeable in debt by covenant 

of the teſtator, for the 1 de boni: 
leflatoris, and by no act or falle plea de 
beni propriis, but by ne ungue executor, 

647, 15. 657, 7. 671, 3 
Whether an executor ſhall be within the co- 
renant of the teſtator, + 


5 


ed, 

6 

il Extent, Extenders. 

3 | <. 

co. Extenders upon a recognition in chancery 


warded to have the land at the rate, to 


pry the debt i 13, 16 
A void extent, 5 85. 10 
de to an extent, - 179, 18 


Whether after an aſſignment of a debt by 

the bing, the king may extend in his own 
ume, for the patentee's benefit, ib, 
No re-extent, alter an elegit is returned, 


4 ſerved, though the land be afterwards 
oul evicted - - 6 338, 3 
þ 3 rent ought always to be by inquiſition, 


| 566, 9 
Where lands are extended by miſtake, whe- 


Finted, 0 N. 69 
tion being ſued, and the lands of the 

we taken in extent, and delivered upon 
liberate and accepted, he never ſhall 


— 


Where an executor promiſeth to pay a lega - 


77. 
614 She cannot plead or be ſued without us | 


657, 7 Feme covert indicted for recuſancy, 480, 14 
| | 52 
Where a feme ſhall be, in an eſtate by —_ 


Tenants paying rent to a feme covert n 


Feme ſuppoſedenſeint at her huſband's dea ih, 


Two or three women returned by the ſheriff 


1 new extent or re-extent ſhall be 


S 1 2. 


1 have another extent agaiaſt che 4 | 
lands, 694. 5 
See more in Elepie. 5 
Extinguiſhment. 


Several caſes upon extinguiſhment of tert, 
275, + 643, 3. 679. 1H 


F . 
Fee · ſimple. 


Ove fee cannot” be in \remaiader ufter le- 
c oo 


- 


FPeoffment. 
Feoffment made upon condition that he ſhall 
not alien, *tis a void condition, 596 


| 
Feme. Vide Baron. | 


A feme may have the grant of a caſtle to be 
exerciſed per ſe wel deputatum ſuum, 18 | 
In what caſe action thall ſurvive to the feme, | 


baron, 239, 3. 288, 4. 445, 23. 529, 9 
Nor have damage for a vexation to her huſ- 
band, 355. 11. 665, 16 
Feine, with child, commiuted for want of 

ſureties, releaſed, 356, 13 
Where the baron is acquitted, the judgment 

ought not to be againſt feme covert, 44 3, 

| 2. 439, 12 


ter, R — - 


good payment, - - 517 
Feme covert cannot h:ve goods with the 
baron, and ad dumnum eorum cannot be, 
644, 6 

AQtion lies not againſt baron and feme, for 
Converting goods to their uſes, but to the 


baron's uſe only, — 561,11 
Whether feme may join with the baron for 
tort to the baron, - 664, 16 


ſearched by a wentre inſpicie nde directed 
to the ſheriff, — 656 


to ſee her every day, and be preſent at her 
delivery, — ib, 


'  Fieri Facias. 
Under ſheriff, upon a Feri fac..prizing goods 
| at 


i 


A 


at an undervalue, adjudged oppreſſion, 
426, 12. 514, 28 
a houſe, to take 


556, 19 


Sheriff cannot break open 
execution on a fieri far, = 


5 „ Fines. 25 
' i Error, to reverſe a fine, 11, 12, 160, 15. 
| 392, 5 
In what caſe a fine ſhall be a bar, 60. 192, 
| 18 
The extent of a fine, where there are two 
vills in one pariſh, - 120, 3 


How it gives intereſt by effoppel, — 97 
The virtue of a fine with warranty, 217, 6 
Fine levied by an infant, 230,9 
Fine and five years paſſing, bars him who has 
right to a writ of error, 3332, 5 
Covenant to levy a fine of an hundred acres 
within the year, the year expires, and a 
fine is levied of eight acres, it ſhall be to 
the firſt uſe, 4 r 
Fine levied by inden ture, declared the uſe to 
be to the uſe of J. S. adjudged to be an 
eſtate for life, „„ 
It may be levied of a cloſe by a known name 
in a vill, without mentioning the vill or 
hamlet where it lies, 63 
Where an eſtate tail is barred by a fine quead 
him who levied it; and his iſſue, yet not 
determined in rei veritate, 689 
Where a grant by fine ſhall enure by way of 


releq ſe, 9 


of the manor, and this fine with procl. 
pleaded in bar of an avowry for this rent, 


099 
Fine upon a conceſſit tenementa, how far it 
ſhall bar an entail, - 40, 4 
: Raty. 
Forcible Detainment. 


enty, 148, 7. 151, 


12. 214, 9. 639, 2 
fined five hundied 


Indiament for forcible 


For forcible detainment 


pounds in the ſtar-chamber, 199, 28 
_. Forfeiture, 
| Forfeiture upon the cuſtody of one of the 
king's houles, © - += + - 18, 2 
See Copyhold. 
Foreſt. 


Several reſolves upon caſes touching the foreſſ 


of Leiceſter, i 4 155» 5 
Form. 

Want of form aided by the ſtatute of 18. 

Eliæ. - - 130, 2 


See Declaration. 


<4. 


T 3-2 


8 696,9 
Tenant in tail of a rent-charge, levies a fine 


by EEE 
Error of a judgment in formedon, 35» 9. 369. 


Formedon in remainder, — 17 6 


One may have formedon upon "way gifes 
3 
5 


Fraudulent Conveyances, 1 3 * 
Freſh-ſuit, See Eſcape, 
Free-bench. See Copyhold. 
"" ip 


Guardian, 


Guardian in ſoccage is dominus pro tempore, 
and may maintain actions in his own name, 
. $5, 27. 98, 28 

But cannot preſent to an advowſon, 98, 28 
Court ought not to be kept in the name of 
the heir, but of the guardian, ibid, 
Guardian has intereſt ex proviſion legis, 
though he ſhall not forfeit it, ibid, 


Grant. 
The extent of the word grant, 234, 2. 292, 7 
11 
See Deed. * 


Guildhall. See London. 


Habeas Corpus. 


Habeas Corpora returned, notwithſtanding 
ſuperſedeas, adjudged error, 43,10 
Return of habeas corpus too general, 219,10 
Whether an habeas corpus may be awarded 
to the cinque - ports, - 4 
Heir. 

One being by office found heir, another l 
not be admitted to traverſe that _ a 

| 166,6 

Heir of a copyholder, being beyond fe 
ſhall not lote his right, = 22 
But the lord may take the mean profits fro 
the anceſtor's death without account, i 
The heir has an action againſt any ore that 


8 ſhall deface his anceſtoi's arms in a oy 


Where the heir ſhall. have bis age, and on 
not, K OED , 39% 
Highway 


T A 


Hlgbway. ; 1 
A pain levied. we not repairing a . 
Homicide. 
ade | ſon cauſe of deprivation, 
Homicide by a parſon ca 1 ** 
Hue and Cry. e 


48ion upon the ſtat. of Winton, of Hue and 
Cry, 9 9. 350, 5 6755 9. 677, 13 


— — 
5 
Jeofail. 


W eſs and proceedings ſhall be ajded 
1 of Teofails, 32, Hen. 8. 18. 
Eliz, 189, 15. 479- 526, 1. 528, 8. 546. 


672, | : 
A — original is not helped by the ſtat. 


47 
534,1 


_ — 
cl... © anc dir 


b{uficient returns aided, 
kvellers not liable to action for a bare afhr- 


mation of a ſtone, without warranty, 4 
Adion for ſelling falſe jewels, 409 


— - 


ſhalſey, | 3 
File impriſonment of the plaintiff's wife, 
who was a widow at the time of the action, 

| | 323, 1 
Heriff chargeable with falſe impriſonment 


for not obeying a ſuperſedeas, "SW 7 
Indenture. 
kentore for levying a fine to ſuch perſons, 


ſhall be to the ſame ules ; and no averment 
an de o the contrary, unleſs by other 
matter in writing, 29 
bdavit made of an indenture loſt, the par: 
i ſhall be compelled to ſhew his counter- 


part, 429, 5 


See more in Deed. 


Infant. | 
Pat ſhall not be bound by his bargain for 


Wat t0 ſue by guardian, not by attorney, 


Implication. 
The force of it. - T0. 
Impriſonment. | 
File impriſonment in the court of the Mar- 


for uch uſes, and the fine is levied, it 


1 Ls 


F. 10. 250, 2. 254, 10. 289, 6. 303, 3. 
420, 12, 441, 14 | 
Admitted by guardian to ſue account again 
his guardian in ſoccage, - 219; 9 
Judgment againſt a guardian reverſed, 274, 
| P 6 
Leaſe of land made to an infant is MET 
his election, 8 
The privileges of an infant, 466, 580, 11 
Infant by prochein ami demandant in a writ 
of right, | 580, 11 
* to appear by guardian and not by r 
chein ami, ' 64 


Information. 


Reſolyes of the judges touching informations 
on penal laws, 14. 365, 5. 


Informations for not coming to church, 


142, 19. 480. 529, 9 


On the ſtat. of 27. Elix. of fraudulent con- 


veyances, 
Upon 5. Els. 171, 508 
Upon the ftat. of uſury, 210, 2 
For not receiving the ſacrament in threeyears, 
| be, 
Information exhibited above a year aft * 
offence, good as to the king, but not as to 
the informer, ID 65. 5 
Upon the ſtat. of 39. Eliz, for not BP ns, 
paſture into tillage, 418, 9 
For corrupt bargaining, 440, 13 
Information on 5. Eliz. for exerciling a 
trade, not to be proceeded on at Guild. 
ball, + EE 538, 5 
Ing 
How far chargeable with his gueſls goods, 
| 189, 12. 224, 4 
Inn-keeper indited for ſelling oats too dear, 
| 609, 5 


7 158, 9 


Innuendo. 


The ſubſtance of an action ſhall not be help- 

ed by an innuendo, 154.2 
Error for want of an innuendo, 331, 10, 11 
Innuendo well applied, 338, 3 


Inrolment, See Enrolment, © 
Inſtigation, 


The extent and danger of the word, 36, « 
Inſtitution, 


Admiſſion and iaſtitution not requilite in cafe 
of a donative, 53 
W here admiſſion and iaſtitution ſhall be © 


u thing, but for his neceſlity, 494. 560, 8 The force and extent of jt, 96, 24. 104. 


no force, - - 463, 11 
Intendment. | 
228, 4 235, 6. 332, 4 

: Where 


A 


Where action is not to be maintained by in- 
tendment, but by expreſs words, 687, 2 


Intruſion. 66, 6. 212, 4. 


Jointenants. 


If two jointenants be defendants, and one 


dies, the action is not gone, 19 
Another caſe, - - 35, 25 I2 
Eee Ge money, : 3 Alle oo part, and reverſed 9d the 


Make partition, 


companion, 
ointenancy upon a deviſe, 


or by grant of the eſtate, 


Jointure. 


What ſhall be a jointure within the ſtat. 11. 


Hen. 7. 174 474, 7- 488, 9. 570, 63 


Journies Accompts. Sce Writ. 
Ireland. 


A writ of error ſent hence, adjudged a ſuper- 
ſedeas to the king's bench in lreland, 

a „ $34+ 19. 352. 15 

Of the creativg a biſhop in Ireland, 55 2, 15 


Iſſue joined. 
Iſſue not well joined, 44, 11. 550, 11. 589, 


. $86, 7. 599, 22 

Miſ- joining iſſues aided by (tar, <> os 8, 
+ 87, 13. 550, 11. 576, 3 
Iſſue upon a negative pregnant is an iſſue, ib. 
What ſhall be an ill iſſue in aſſump, 544 
Without an affirmative and a negative no iſ- 
ſue can be joined, 580, 9. 589 


Judgment. 


Arreſt of judgment in aſſumpſit, 210, 7. 115. 
| 1. 116, 3. 98. 27 
ſhall be taken, 
126, 13 

Faux judgment, in Wibton ſuper Wye upon 
an aſlize, - - 138, 1 
Judgment de bonis teffatoris, upon a f 
plea of the executor, 191,17 


Aſter judgment no ifſue 


r 4 B'L & 


| 218, 8. 233, 2 
Two jointenants for life, and the one makes 
a leaſe for years, whether it ſhall bind his 

| 91, 19. 377, 5. 417, 6 
Jointenant copyholder in fee, ſurrenders to 
the uſe of his will, and dies before it be 
preſented, it ſhall bind rhe ſurvivor, 100. 
30 

; 259,19 
S. and S. a feme ſo'e, jointenants for liſe, 
the feme takes baron, who grants by fine 
to J. S. tenementa præ cicta- whether this 
grant by fine ſſ · Il enure by way of releaſe 


; . . 681, 19 
696, 9 Where Judgment in dower may be apziof * 
the tenant or heir, 688, T 
Judgment in Durham reverſed, and a writ of H 
reſtitution awarded, © GO, 11 H 
n 
Juſtice of Peace. 


Reverſed upon miſpriſon is the dec! $ * 
e 
; Or dt, 
"55, 12. 439 12. 538, 5, 


udgment reverſed in a writ fri * 
= one of the defends 3 Ky 
ge, = 2 | 
Judgments for” words reverſed, 3 31, * 


Where judgment ought to be in 1 
or capiatur, 


After judgment at common law, nd re . 
be given in Yr 3337 71 
Reverſed, becauſe no writ 


of privilege ] 

a— e 4 : 
here judgment ſhall be enteredquzud eat 

fine die, 3 BY 439, 11, 12 ( 


Reverſed, becauſe vi & armis omitied ; 
the declaration, - 4% -% yp 
All judgments ate either by award, con clk- 
on, default, or by trial, 468, 13 
Judgments miſ-entered, amenCable, 631, 5 
Judgment reverſed, becauſe not conditions] 


Words ſpoken of a juſtice of peace aQtiona 
le, | 56, 1. 58, 4. 90, 1 
See Words, 


| Jurors, Jurors. 


Jury, having once given their verdict, 4l 
though it be imperfect, ſhall not be ſwore 
again on the ſame iſſue, unleſs in cle ol 
aſſize, 210,1 

Where one juryman only appears at the A 
prius, tales awardable, 416, 19 

Mitake of a juror's name, when amendabl 


45711 

Where a jury found it the deed of Edmund 
the bond being Edward, vicious, 649. 
Where twenty-five are returned on 2 v 
fac. good, if the twenty-ffth perſon de 
not ſworn, 647,1 


Juſtification. 


fication found for obe 
ber cannot be guilty, 13, 
Where juſtification without ſhewing 8") 


| here hol, 22% 5 
ſhall be good, and w 28 1 


In what caſe juſt 
fendant, the of 


— 


He who claims intereſt under an act in law, 
may juſtify, 


«Fcation in another county, 372, | 
Jo dl be-held a good juſtification upon 
in aQion for words, — 676, 12 
I 0 * ; | 
King. | 

1 kin without parliament may take orders 
* — of the clergy, and may 
deprive them if they diſobey, :- 
He cannot be ſeiſed to an uſe, 50, 22 


Hen. 8. makes all the king's grants by 
patent or indenture good. ib. 364, 2 
(f things tranſitory the king may be put out 


| of thi at 
of polleſſion, but bot of things W Leſſor ſhall not be deprived of his advantage, 


nor of an inheritance, | 
Az 10 an advowſon, he has no 7 privi- 
lege than another perſon, ib. 395, 16 
If the king hath title to preſent by lapſe. or 

outlawry, and does it not in his turn, he 
hall loſe it, 54.216, 2 
What releaſe ſhall not bar him, 82,5 
The king may preſent by parot, 248, 7 
His protetion how far allowable, 477, 10 
His prerogative, 481. 513, 23, 24. 612, 4 
Whether the king may create a biſhop by 

patent without any writ of Conge 4 eſlire, 
554, 15 


Knight, 
Knight of the Bath ſued by the title of baro- 
net, 482, 15 
bargain and ſale made to one with the uddi- 
tion of knight, who is not ſo, is good, 
240, 5 


L 
Lapſe. 


h what caſe and by whom advantage may be 
taken of lapſe, 93 


ple is but unica & proxima vice, 216, 
Laws. 


Les beſleriores, leges priores contrarias 


®regant, , 4. 829. 9 
* law gives no remedy for voluntary neg- 
, gence, : : - 387 


iere the canon and civil law are contrary 
lo ide common haw, = 463, 11 


T A 


without ſhewing it, 317, 21 


Several caſes adjudged 


+ EL: 


Where a ſecond leaſe ſhall be in contingency 
or in eſſe 71, 3: 186, 19 
Leaſe enuring by LEH, T3, 1 
Leſſee for ſixty years takes a new leaſe to 
begin ten years afier, 'tis a ſurrender pre- 
dad, ron „ | 
Zovenant, grant, and agree—apt. words to 
make a leaſe for years, Broads TE, 
Leſſee for years cannot -bind or charge the 
freehold, oo, 142, 20 


_ 
x 


- What leaſe not good, unleſs the ancient rent 


be reſer ved, — 178 14 
vpon leaſes for years, 
227,3- 233, 1+ 275, 4. 318, 2. 349- 4592 


Leaſe from the day of the date and from 
henceforth, are all one, | 258, 18 
Leſſee for lite makes a leaſe for years, except- 
ing the wood, good, 295, 2 


by the act of aftranger, 300, 5 
Where aſſignment of a leaſe and acceptance 


of the rent ſhall not bar the lefſor of his 


covenant, who may charge the leffee or 
aſſignee at his election, 309, 8. 334, 5 
A. wakes a leaſe, reſerving rent payable at 
Mich. or within twenty days, and dies af- 
ter Mich. and before the twenty days, 
whether the rent ſhall go to the heir or exe- 


cutor, 3357 ON 3 310 
A. poſſeſſed of a leaſe of tythes in the rape of 
his wife, as executrix to her former 


huſband, grants /9/ugs jus ſuum——£ 03d 
318 
Where a leaſe to begin ſuturo is not good, 
318, 2. 459, 6 
at his election, 
| | 3205 
V here a leaſe mace by the huſband may be 
avoided by the wife, 332, 14 417, 6 
What ſhall be held a fraudulent leaſe, 455 
A leaſe may be determined, hy force of con- 
dition endorſed, it it be before ſealing and 
delivery, 65 - 456 
WherE taſte for years lets it after his death 
til May, 1629, is a good leale, 459, 6 
Leife rf D excepting all woods, underwoods 
—whether the fol of theſe woods are ex- 
cepted, | 487, 7. 542, 11 
Words in a patent enure as 'a covenant to 
bind leſſee and his aſſigns, 2 "098 
Where a leaſe ſhall be held to be drowned'in 
the inheritance, 619, 4 
Leaſe made by baron and ſeme, 617. 1 
Where averment ought to be made of the 
life of the leſſor, 622, 13 
Feoffmient made to leſſee for years to the ule 


Leaſe to an infant voidadle 


* Leaſes, Leſſor, Leſſee. of a ſtranger, ſhall not extinguiſh the 

of tithes j | th r 3 643. 3 

＋ hes in ofe, the a bo wk me Leaſe of a garden plot, the leſſee aſſigas, the 
Cao, JAc, | Aaa | RE 


* 


aſſignee 


— 


. E 


aſſiznee builds on it, and leaves a little M. | 
garden - plot, the leffor makes another leaſe 3 1 

of the garden-plot to a third perſon, and CE p 
the doilding pefetbd. 643, 16 Mandamus. go, c. 


In what caſe a leaſe made by feme for twen- M 
ty one years, without reſerving the ancient N.. 
rent, ſhall bind the deviſee of the fon, Within one manor there may be another 

| 688, 6 nor demiſeable by copy, and within tha 
manor there may be cuſtomary tenants, 


Leet. See Court. 
327, 4 


Letter, and Letter of Attorney. | Manſlaughter, 


Action for receiving money by a counterfeit What ſhall be adjudged inanſlaughter, 296,1 


mu, .: =, - - 223 £ ; 
Letter of attorney by baron and feme, how Manucaptures. See Bail. 


lid * Wl * 6 , : 
al | n Marriage. 
Liberate. See Extent. 2 non ſatis fads. 6 
1 1 or the value of the marriage, tender is not 
| ; Licence. | requiſite, - * 66, 6 
A licence, of its nature, cannot be without Covenant upon marriage, - 102,35 
writing, Shs : 103, 36 Valore maritagii, 151, 13. 156, 6 
5 Action for words ſpoken, that hindered « 
Limitation. marriage, | = . 422, 3 


What ſhall be held a limitation contingent, Maſter and Servant. 

8 N | „ +86 
| In what caſe the maſter may bring his aQior 
8 Lincolnſhire. | for wrong done to his ſervant, 223, 224 


- Lincolnſhire has three diviſions and three ſe- . 4. 618, | Ort 
veral commiſſions of the peace, 276, 6 How far the maſter ſhall be chargeable vil w 
| | : an aQ of the ſervant, 3 47⁰ 
Livery and Seiſin. And how far the ſervant himſelf ſhall be 
0 1 | chargeable, * | _ h 20, 4 
What ſhall be a good livery upon wag e Whether action lies for the maſter for the 
5 — retainer of his ſervant, 653,1 bh 
Whether livery made after the day of the Mill. N 


date of the deed be good. - 153, 1 3 a 1 
Where hubendum d die confectionis, and li- To convert a corn-mill to a fulling-mi 
very made after, is good, 458, 5. 563 waſte, and ſo of a hand · mill to a hork 


London. 


In what caſe the cuſtom of every day's mar- | 
: i 8 Neprivation of puritan miniſters for non- cot 


ker in that city is allowable, 68, 10 
Every freeman cannat legally buy all manner 
of wares in his ſhop, . = ibid. 
Falſe impriſonment by command of the Lord 
Mayor, - 81, 4 
The cuſtom touching arreſts, 280 
In London the Lord Mayor is perpetual co- 
roner, - . 


Cuſtom of All. Halloaus touching the choice 


of churchwardens, — 53a, 15 


In London the parſon and churchwardens ate 
a corporation, — 332, 13 
Guildhall has no juriſdiction to proceed on a 
penal law, - - 538,5 
Cuſtom of St. Katharine's in Coleman- Hreet, 


670, 9 


mill, - - | 182, 2 


Miniſters. 
tormity, lawſul, - 


Miſericordia. 


3 


In every place the plaintiff and defencat 


capiatu 


ought to be in miſericordia, or 
unleſs the defendant primo di 


Miſe - feaſance. 


. Romer. 
Miſnemcr;aumadable, 


Misfeaſance of the clerk _ 9 | 


in nullo ef erratum pleaded, 


confeſſes il 
action, 211, 3- 350, 1. 420, 11. 639, 


67, 


7 


a7 N A nf 


'Miſ-return. | Nomine peng. See Demand. 
Miſ.return aided by the ſtatute. 38g, 12. 414 Nonſuit, 
| pleader. The plaintiff appearing, arguing by his coun- 
Miſ- trial. ſel, and praying judgment, cannot be non- 


| ſuited the ſame tern, - 35 
Miſ.trial adjudged, and a wen. fac. de novo Nonſuit, becauſe action miſtaken, 647, 12 
awarded, 87, 12. 266. 586, 8 599, 22. 2 
655, 10, | Notice. 

Mi-pleader and miſ-trial aided by the ſtat, o Inſufficiency of notice, 9. 381, 9. 391 
37. Hen, 8, and 18. Elie. and cannot be Where notice ought to be given, and where 
quaſhed after verdiQt, 318, „% 498; 12: 408, 3: % b Glas 
Mitrial, becauſe twenty- five were returned, N : | of 8 684, oa 


and the twenty-fifth perſon ſworn one of What notice to the inhabitants ſhall ſuffice, 


* 47, upon « robbery, - 575,9 
Months. | „ Nuſance. | 
ix months, expounded to be an hundred and Where a nuſance is made to the land of two 
eighty-two days, or half a year, 167,6 tenants in common, they ſhall join in the 
Mort action, 42340 
gage. Where freeholder erecting a dove - cote ad- 
Mortgagee of land hath an abſolute intereſt, judged a nuſance, 382, 10. 491 
| 245, 2 One cannot preſcribe to make a _—_— 
440, 25 491 
Murder. Nuſance, by a mill- bank cauſing an overflow 
d | 8 
Tis murder to ſlay any ſheriff, ſerjeant, or r e WATOINY 555» 18 
officer, in execution of proceſs, without 
malice prepenſed, - 280 
Or for killing a watchman in ſtaying night- O. 
walkets, - ibid, | 
| Oath. | 
N. £0 None ought to take any oath to accuſe them- 
| ſelves, but to be proceeded againſt by wit- 
| Name. | neſſes, | 388, 1 
lil. ke of a name of baptiſm adjudged error Perſons bailed from priſon for refuſing the 
IT6, coath ex officio, | 358, 1 
linen colleivum, what, 8 145 Whether action of the caſe lies againſt a min 
lun and Peter all one name, 425,11 that has taken a falle oath, to the preju- 
Vander and Alexander, Jean and | dice of him, VEP 
5 ibid. Obligation. 
Fronciſcus and Francu, 534, 18 2 , - og” 
Nei af Edward and K Obligation dated in ſrelund, the plaintiff may 


aliecge it to be made bete, 76, 5 
An obligation with a condition cannot be 

diſcharged by a contract, 100, 29, 95. 20 
Obligation made 15 Nov. and not ſealed or 
Naturalization, deiivered till 18 Nov, 136,13 
TD Teneri. in viginti nebulis, good, in viginti 
Muralization is always by parliament\and literis void, 82 203, 4 
f"'peru'l : If one be naturalized fora day, A bond in Italian, adjudged good, 208, 2 
uns good for ever, * 539, 7 A bond cannot be diſcharged without ipeci- 


. = 558, 4. 640, 4 
Wale rominis allowed, aiter judgment 
ind execution, | ---*. G64, 16 


Ee al'y, 3 254.9 

i Nife pris, —© Neo made void by falſe Latin, 261, 22 

RRL | SE The extent of a bond to perform covenants 
Ne record of Nife prius in what caſe to be N | 1 2861, 4 
mended, | £5 130, 2 Bond in quinquage/imis libris, or in trigin- 


Se more in Record. tale libris, good, 290, 8. 309, 7. 33”, 2. 
| = 355» 10 


1 Variation 


| A; Ti 
Variation-of a bill obligatory, 
Where a bond ſhail be held to be joint or ſe- 
veral, * 322,5 
Obligation made 29 Aug. and the /atitat was 
ſued out 29 June before, yet ſuſſicient to 
maintain action, 561,9 
Obligation with a ſpecial condition, bow for- 
feited, 594. 15 
In terengentate liberis, void. 603, 28 
Threty pounds for thirty pounds, 


next enſuing, it ſhall refer to the day and 
not the month, 646, 11. 677, 14 


Occupant. 


Where the lefſee ſhall retain as occupant, 
200, 32. 554, 16 


S Offices and Officers. 


What offices ſhalf be taken to. be within the 

far. of 5. Ed. 6. 269, 1 
Killing - conſtable or other officer in doing 
their duty, murder. 282 


Outlawry. 


Outlawries reverſed by error, 358, 17. 521, 
6. 528, 7. 531, 11. 576. 660, 10 
Outlawry pleaded and a good bar, 425, 11. 
| ; 484, 2. 616, 1 
Upon outlawry, he ought to appear in per- 
- fon, but if ſick by attorney, 462, 8. 616. 2 
Reverſed by the parties being beyond fea at 
the time of the exigent, 464, 12 
What ſhall be forfeited by outlawry, 


* 


| 23, 24 
Where there are two plaintiffs, and one is 
outlawed, whether it is a good bar againſt 
the other, — | 616. 1 


Reverſed, becauſe the indictment wanted the 


place of his habitation, 616, 2 


P. 

| Panel. 
Panel and ſchedule, all one in ſubſtance, 
| 78, 8 

: Pardons. 
Pardon before ſentence, barsthe giving coſts, 
335» 3 

Parliament. 

Act of parliament, 16 Jan. 23. Zliz. miſ- 


ed, _ ; I 39 
A writ of error in parliament, is by its diſſo- 
lution determined, 341, 7 


Parſon, Patron. 


Patron has an hundred and eighty-two days 
in the ſix months to preſent in, 167, 7 


Far” 
291, 10 Parſon deprived for homicide, 


Letters patents of protection not allowable 


607% 
Bond dated i May to pay the 15 day of May 


One that commits perjury (not puniſhable by 


Phyſicians in London may not praQtte with- 


— 


; 430, 10 
Partition. | 
Partition between jointenants for years 
| 218, 8 
Patents. 


; 477. 10 
Payment. 8 


Payment before the day is good 
the day, . l # 2 * 
Pedlar. i 


A wa ering pedlar adjudged a rog 0. 
— e e "ON = 
P erjury. 


. wo . todd a. 


— — 


5. Elis.) may be indicted thereof, and pu- 
niſhed by fine and impriſonment. 5,9 
In what cafe not puviſhable by indid ment, 

120, 2. 508. 60g, 
Perjury, for the king, ee 3 
To call one © perjured beaſt,“ is aQionable, 
| 107. 436, $. 6.3.1 


f 


Perpetuity. 1 

What ſhall be held a perpetuity, condemned P 
in law, . 65958, 10 V 
Phyſicians. p 


out licence from the college, 121, 


See quantum Meruit. 


Piſcary. 


Whether an ejedlione firme lies of 2 Fijcarz, 

; 146, 4 4 
Piepoꝛuder. n 

The extent and power of a court of Pio: 
der, - | 313 

| Play. 

A. and B at play, B. voluntarily ſhoves f. P, 
money into 4's heap, and A, keeps "t 
without remedy for B. . 366, 6 

Players with falſe dice, how puniſhed, 497-4 

Plea and Pleadings. 0 

The ſubſtance of a plea not awendab#, Po 

14. 261.24 Fo 

Faults incurable in a plea, 27. 370-3 | 

Falſity of plea finable, . b& Fo 

Relinquiſhing his plea, amercable, ibu Þo 

One impleaded in an action, ought to Of 
the cauſe, otherwiſe the plea is 90! * Wi 


Eſcrow 


Ao . 5 

Fkrow pleaded, = | 85, 11 To fit and bury in the parſon's chapel at Per- 
Pleas in teple vin, 127. 16. 637, 6 worth, - 8 . 60 

Adios ſor words, the defendant pleads guoad Preſcription, quod omnes prſſeſſores, &c 

t non culp. quoal other part juſtthies, ther _ bo 609. 19 

i | 127, 18 It is not neceſſary to alledge a preſcription ſor 


: ine. 139, 204, 6. 262, 24 360, 21 longer than ſixty years, 66, 3 
Miſ. pleading, 139. 204 439, wo wy 14 How a corporation may preſcribe, 673, 5 


5 
whe- 


n a conditional obligation, 165, 1 
ARS: 232. 254, 9. 359, 20. 558,7 Preſentment. 
lun ſum informatus, pleaded, 220, 1 preſentment made by the wrong name of a 
Plea in battery, Bs 224» 5 corporation, good, - 248, 7 
Inan action of covenant, 264. 292, 11 Freeholder preſented for erecting a dove core, 
What pleas receivable, and when, | 261, 24 382, 10 
Plea of a feme without baron, vitious, 288, 4 88 | 
Nul tiel record, pleaded, 303, 5+ 560, 7 3 Privity. | 
Plea in bar of errors, | : 332, 5 A ſire facias not well brought for default of 
Pex nor good, becauſe not in certainty, © Acre * g 

25 359. 20 | 

For not ſhewing deed, - 360, 21 Proceſs. 


When one pleads a diſcharge, he ought to 
bew how. But — non damnificat, 
without ſhewing how, 363; 24. 634, 7 

jn debt upon a bill, payment is no plea, 
. | 7 377, 4+ 531, 14 

Reſcous upon mean proceſs, a good plea for 


All proceſs in the common bench are return- 
able at the common days; in the king's 
| berch, de die in diem, - 
and 18. Eliz.) amendable, 65, 108, 4 
One proceſs ought to warrant another, 89, 15 


the ſheriff in eſcape, 419, 10. 11 | 
Plene adniniſtravit, when pleadable, 5 79,9 Froc ede nds, 8 203,5 
Pleas for an executor, - 625, 19 Prochein amie. 
Tender pleaded, and how, 627, 22 TX ; 1 | 
Plea ard plea over in bar, - 651 The original of Prochein amie in our law, 
Where the defendant himſelf ſhall not take | | * 
advantage of his own vitious plea, 678, 15 In what caſe a Prochein ame 1s appointed 19 
Piyment in aſumpftt, pleaded, 690, 2 an infant, | - ibid, 
Where not compriſed, is no good plea, 730 1 
See Declaration. ; Prohibition. 
4 Prohibition, in a ſuit for ſubſtraction of 
Do le 8e. tythes, f 42. 269, 2 


Pledging goods does not make an abſolute If any court of equity intermeddle with any 
properi ß 9 245, 2 matters properly triable at commpn law, 

Aſumpfit upon jewels pledged, 257,17 or which concern freehold, they are ro be 

In what caſe the plaintiff ought to find prohibited, 333, 4. 483. 20 
pledges, Fo A * 114; 2 Prohibition to the prerogative court to (tay 


the proving a will, 345, 15 
Plenarty. 123, 8. 463, 11. To the court of the marches of Wales, 


i 5 2 5 349. 37 
Prohibition by the plaintiff in the ipiritual 


Precedents. ; 
"UP 5 8 court, to ſtay his own ſuit, 352, 3 
— 88 os. gn 8 Prohibition denied, where the wife ſucd the 
80 - $99, 37 huſband for alimony, e 
Preſcription. In another caſe, 2 483, 20 


Preſcription ſor eſtovers good, 25. 256, 15 De molendino de novo erecto, non facet probi- | 


For palt view 6 1 bitio, - - 429, 7 
8 w — ot W 5 map yah 1; 10. 576, 3 Prohibition to the admiralty, $14; 27 
For common in another vill, not good, 150 n 5 3 
For taking th | | | — . . E * 
Orne 0 * 25 , 15 3 ö 
F Promiſe. See Aſſump/it. 
court baron, how to be laid, 582, 2 Proof. 


bete a eneral pre ſcripti ay ſerve, ; | 
ee Fneral preſcription may 584, 4 What ſhall be held a ſufficient proof, 381, 9 


Pioper y. 


| f 
Miſ-awaiding proceſs (aided by 32. Hen. 8. 


* 


- 
— — — — —— 
—— — — — 


| | 


— — — — — —— — — —— — 
- _ — — — 


Recognizance acknowledged by an infant 


29. 35 3, 8. 429, 4. 628 der, BEE 4 | 
Record remanded, - -206, 1 Whether there can be a croſs-remainder df 
Falſe entry of it adjudged er or, 207, 3 | implication, where an eſtate is iet 
3 


Scire fac. without mention of the capias 


Sheriff how ſar chargeable with an eſcape, When a ſtat. appoints a penalty, and how it 
8 ile of goods upon a fiert fac. by a ſheriff, dictment. 


Ile name of the ſheritf not endorſed on the Of 28 Fd. 1. - 


Property. ö Acts of record ought to be ſhewn ſpecially, 


If one hire a horſe for three days, during Action founded on a recor 560, ) 
that time he hath a ſpecial property, and ceeded in, d, how te be pro- 
the- owner cannot take the horſe from him. Record of Mi, prius ought to de Lt 

236, 8 by the toll, and varying from it, is void 


670, 8 


3 Recovery. | 

| a Whether a contingent eſtate ſhall be barred 
Quantum Meruit. N by a den Fo | 7 

; recovery againſt tenant in fee fir 
n for an 3 pounds to . e indo ee ee — 
cian for curing a hitula, : p 4 : 
Promiſe to pay tantum quantum meruerit, is | 5 

certain enough, 618, 3 Recouper. See Bailiff. 

Duare Impedit. | Recuſants. 

Quare Impedit, 53, 92. 216,2. 197, 25. Recuſant indifted for going above five miles 
217,5 247,7. 385.16. 673, 6. 691, 4 from his abode, "> .\*-.. +28 $ 


In Quare Impedit, the biſhop collated afie- For endeavouring to perſuade, 357. 16 
fix months, at twenty eight days to the Infornied againſt for not receiving the ſacrs- 


month, and within half a year, and ad- ment, - - 465, 5 
judged good, 141, 17. 166, 6 Reſolves upon ſeveral ſtazutes touching ie 
Quure Impedit agrivſt the biſhop of Lincalu, cuſancy, - -. > obo 
for diſturbiug him to preſent to the church | Releaſ . 
of Barroughly, 650 E rt 
Brought againſt the incumbent without nam- Keleaſe made to one, who is but tenant hy 
ing the patron, EE 651 _.ſufferance, does not veſt any eſtate for 


1 want of privity, 8 160. 
"TY TY * 1 After a covenant for repairs, ſhall be no bir, 
n what caſe granta Ee, - | 93 


170, 11. 300, 4 
Quo Warranto. 


Relea 5 2 pleaded, - , 243, 9 

1 ter j ©, [me 

Whether a Quo Warranto lies of a court ha- . 3 1 = m—_— 1 
n. 4 5 259+ 20 Where a releaſe of all demands ſhall be : 
Outlawry upon a Quo Warranto for keeping | good har to rent incurred after. 480.6 
an inn, . 528, 7 53's 14 And no bar, in an action of covenant atter- 
wards broken, - 483.6 
A general releaſe ſhall not bar what is \u- 
ture — | 623, 15 
R. Releaſe hetwixt the verdiQ and day in hne 

as 2 not receivable. 646.10 
Recognizance. W here a giant by fine ſhall enure by way of 
| releaſ-, . 1 6,9 


made void, — $9.5 Relief. | 
R. cognizance taken, where the cauſe is re- 
moved by Habeas Corpus, - 9B, 27 Relief paid to the Lord Barkley for land 


Not well certified into chancery, and the pro- ward to the queen. 
en thereupon erroneous, 669, 7. 7 Re user 


Record. Whether deviſe ot the remainder of a term be 


Where records are amendable, for words good, 1 198, 26. 469 
miſtaken or omitted, and where not, 119, What ſhall he held à void remainder, 462 
8. 153, 1. 244, 1. 157.8. 185, 5. 265, Where a leaſe ſhall enure 7 


in 
26 


Record amended, after error aſſigned, 444, divers, Dae f 
22, 628 Difcontiouance of a remainder, _ = | 


2 | A Tr A BL 
Againſt a bail in an action at Lynn, 94, 21 How far chargeable with 3 priſoner 203 


. — 


a wwarded, ood, | 8 26 Ma take above 5 = 532, | 1 
The — received, aſter capias KA : ” 40l. bond for appearance 
ed, and ſcir. fac. awarded againſt the bail, Whether he is bound to obey the 0 

| | : 109,5 dilchargeof » priſoner, * - ol 
Againſt an executor on a judgment in debi How far a ſheriff is chargeable with you 


apain(t the ſeſtator, who died priſoner in upon a fiers fac, returned, 14.28 
execution, a good bar, 136, 11. 143, 2 Action againſt a ſheriff for a e 4. ? $ 
Scir. fac. brought by the ſucceſſor of a col- 533.6 561, 9. 565 4 
lege. E 159, 13 For goods fold upon an elegit, 566. 
Scir. fac. upon bail, 165, 2. 171, 12. 402, May break open an houſe to reſeue his bat 
| 10,11 4liffs detained therein, < 556 5 8 
Againſt the heir of the heir, 186, 7 Whether the ſheiiff or marſhal liable *. 
Se ir. fac. ought always to purſue the firſt eſcape, „ >», 81 
action,. - n 331, 13 It a ſheriff voluntarily lets a priſoner at large 


Where one ſhall be in execution after the he cannot retake him, 659, 8 
year and day, without /cir fac. 364. 3 How he is to proceed, and what retwa lo 
It an executor recovers and dies inteſtate, his inake of a de ventre inſpiciendo, 685, 2 
atmir iitrator may not ſue execution by _ | OE 
ſcir. fac. for want of privity, WD. Simony, 
Seit. fac. un 4 zreoghttion for the good be- What ſhall be eft 
LOS 8 ION £ 3 1 eemed ſimony, and what 
haviour, vi & armis gmitied, judgment nat, 248, 8. 274. 2. 355, 16. 533, 17 


CO 


eld. f - 412,12 He whois in a henefice by a moni 
1 2 , * | y a ſimoniacal con- 
Againſt ter-tenants and their plea ow tract, is diſabled to enjoy it legally. 385 

Aga ; ; 1 3 
Hſe 3 : 5 4 c Such contract makes the church void, . 
Scir ee to have — of damages re- 3 Slander. 

COVErEU in ANA 9 - 95 0 . 3 : ; A 
| "$i * * there is no intention of ſlander acliot 
le will not lie, 8 25g 91. 
What ſeiſin ſhall be ſufficient to maintain an Slander ought to be direct, againſt ub ch 
aſſize TN A 142, 20 the may not be any intendment, 184, 

, 42 3 y 
- Seifin is always in the realty, i F . | 
Seri On Specialty. 

* 8 A arge 2 | , Concord and verhal agreement cannot dif. 
| uthor created a ſerjeant at law, an oY ſpecizly; - NN 
the form of the writ, - 668 8 995 '7 

| Fifteen other ſetjeants made, 030, 4 - Statute Staple, 

Servant. See Maſter. Where there-are two ſtatutes, and the Cone: 

ſee of the puiſny ſtatute extencs fil, 

| Sewers. x which {hall have the tent, 424.9 

The power of commiſſioners of ſewers touch - Where the extegt upon a flat may be avoid: 

ing fines, - 336, 5  <dwithan audita puerela, 478. 11 

They cannot tax a whole townſhip, but it Whether a far, for performance of cove- 

ought to be done ſeverally, © - 56, Pants (none of them being broken) ter 

? | bat in debt upon an obligation, 9, 35 102, 

Sheep-walk. See Deed, 34 
Sheriff, | Statutes, 


3. 238, 5. 380, 8. 419, 10 ſhall be recovered, it ſhall not wy in- 
. 44+ 4 

afier he is diſcharged of his office, good, Sta tute of Minton, 13. Edw. 1. of hue ard 
FINE | | 73,2 Cry, 106, 45. 187, 9- 350 “, 496, 2. 
Sheriff brings an aſſumpſit for ſixty pounds, | 675.9 
for executing an eſ egit. 103, 38 Of Afon Burnel, 13. Edu. . 


lliſtringas, ill, 188, 10 Of Weſt min, 2, c. 18. expounded, ; to 
: 1aty 


— . A 


* 


Remitter. 


| ſeme ſhall be in an eſtate by remitter, 
mer ene fall ein nö 


Rent, Rent-charge. | 
14 debt, ſeiſed at the time when the rent in- 


ed, well nough, | . 118, 
un payable at Micbaelmas. or within ten 
days, how adjudged, 227, 3. 233, 1 
Rent-charge to one and his heirs, during his 

life and two others, good. 2, 
Rent payable at Michael mas, or within 
twenty days, and the leſſor dies between, 
whether payable to heir or executar, 3'O 


What rent arrear ſhall be cauſe of entry, 511 
pete, 
vreral caſes upon covenants for not repair- 


ing, 170, 11. 240, 5. 309, 8. 329, 8. 
i 399, 6. 645,7 


Notice for repairs, when neceflary, 644, 5 attorney, | „ 
Where the thing let muſt firſt be repaired by _ -. Reverfion: | 
Rood be 8 l N reverſion without attornment, not 
amended pending the writ, it ſhall not ex- 8, : 2 122,6 
JJC Reviver. | 
Repleader. A bill of reviver cannot be after a bill of re- 
| what caſes awarded, 6. 127, 16. 270; 3 e » 186, 6 
© CN 288, 4 Revocation. 
Replication, | Revocation of a deviſe in fee, by a leaſe de- 
nete vious, 251. 2, 3- 315: 17: her ſhall be a pond reyvention of x e 


3 : 340, 5 
Where a general replication ſhill be good, 


225. 299, 2. 380, 7 


Replication ill, becauſe it thews not where 


the aſſets ſhoul be, — 503, 13 . "ppp + 

n what cate a replication may be a departure * riſing, * r * 
from the declaration, _ 614 ee 

Keplication and traverſe concerning the Cin- 1 e a ſhall be char _ 
que-ports, good, - 692, 5 a * * 8 499, © 

See Declaration. —— —4—'HL— 
Replevin. 8 | 

hat may be pleaded in replevin, 127, 16 | | 

Return awarded, where it appears the defen- | Sale. | 
cant was in poſſeſſion ot the beaſts, &c. if Sale in marker, no good plea in trower, 
ey be delivered by replevin, 519, 1 £ 165, 3 
{þ.evin for rent, © 44, 11 Sale of another's goods, without warranty, 


_ - Requeſt, | | 
ice ſepius reguiſitus, when ſufficient, 183, 
hve | 194, . 274,2. 640, 3. 652 
e difference. where a requeſt is ypon duty, 
aud where it is upon a collateral matter, 


523, 8 


of upon eue, 


* 


i. Ed. 3. — 
of £4. 3. - * — 
27. Ed. LL C. 3. - 
45+ Ed. 3. C. 3. - | = 
EKic. 2. "LAY 
bai, 15. Ric, 2. e. 6. concerningthe endow” 
ment of vicars. | « 516 
Hen. 6. | | 
gut of 8. H. 6. c. 9. of forcible entry, 
1348, 7. 151, 12. 167, 7 
| Of 11. H. 6. e. 10. — 
Of 23. H 6. - - 


Of 27. H. 6. f 2 
Hen. 1. 
Gut. of 3. H. 7. touching coſts, 636, 3 
Of 4 H. 7. 55 333 


Refolves upon the ſtat, of 11. H. 7. 174 


Upon 9. :, * 
Hen. 8. 


282, 3 


241, 7. 435,4 


335» 4» 5 27. Bl. e. 6, concerning ue, 
1350 27. Bl. e. 8. concerning erroneous judg- 


286, 2 > 
595» 7 ſelotres. upon the ſeveral ſtatutes touching 


1 5 L E 


* 


e 
Reſcous a good return, upon mean 


Indictment for reſcous good, without vi & 


proceſs, 


; : ; 419, 10 
In what caſe an action will lie for a reſcue, 


| 2 455, 4 
Reſcous of forty ſheep diſtrained, 568, 6 


Reſignation. : 
Of a donative church to the donor, 63 
Reſtitution, | 
Writ of a reſtitution: of an alderman of C 
vent ry, 


. - - O 
Of a burgeſs of He, ford, 308. 8 
Writ of reſtitution, how to be awarded, 
41. 246, 4. 658, 11 

Ketraxit. 
Retraxit, an abſulute bar, - 
It ought to be in proper perſon, and not by 


writing, Op 


| 115, 2. 497,3 
Robbery. | 


Robbery done. after day-break, and before 


is at the peril of the buyer, 497. 23 
Scandalum Magnatum, 96, 22. 
Scandalous words, 421,1. 4. 2, 1 
| Scire Facias. 
Scire facias upon a recognizance in chancery, 
a "> ar 
Agaiaſt an ivcumbent, in what caſe awarda- 
ble, 8 % A 93 
Ag int 


nnn 

neal . Nn 2. "Tafor tion upon 23. El. touching recu I 
nun de ungen Regis Eduar® 3. e eee _ 
— 1 77 15 Stat. 27. El. c. 4. of ſtandulent conveyances, 


158, 9 132 
_ 


ments, „471, 42. 34 
—.— c. 6. touching ſimony, 385 
mation upon 39. El. for not reſtoring 
-paſture into tillage, <- 456,9 


| Tempore Fac. 1. Regis. 


Reſolves upon the ſtatute of 3. Jac. 1. . 8. 


| 135» 8. 352, 2 
* 1. touching coſts, - 2297 6 


. 1. touching the king's debts, 524, 10 


uſury, 209. 2 10, 2. 252, 7. 508 
Surety. See Bail. | 


Superſedeas. 


. wn Superſedeas not obeyed by the ſheriff, 43, 
hy : 


10. 379. 1 


Allowed upon a writ of error brought by ex- 


| ecutor or adminiftrator, 352,2 
Stat, 14. J. 8. c. 5. expounded, 121, 4. To the king's bench in Ireland, 534, 1 
5 e 139 13 In what cab but one ſuperſedeas to be al- 
7. & 21. H. 8. hy $201 3- lowed, - . 
23. H. 8 e. 5. - 336, 5 WRT 
15. H. 8. of uſes, 401, 9. 453 Supplicavit, 669, 7. 
31 H.. 5 453. 608 | | | 
31. H. 8. 622. 625, 17. 157, J. 248, Surmiſe. | 
1 7. 112.173, 4. 458, 5 What ſurmiſe ſhall be good in audita que- 
3+ Hl. 8. 157, 7. 248, 7. 306. 338. „ela, - 29. 67,8 


3. 371» 5+ 217, 3. 295 What ſhall be ſufficieat to maintain a prohi- 


5. H. . f 25, 32 


Ew. 6. 


det. of 2. Ed 6. for tithes, 252, 6. 324. 
68. 70, 12. 318. 1. 328, 6. 361, 23. 437. 
Reſolves upon 5. Ed. 6. 214, 10. 577, 5. 
| ö 299. 1 
Nat. 1. Mar. c. g. expounded, 121, 
13 
Stat. edit. tempore Elix. Reg. 


leſolves upon the ſtat, of 1. Elis. 37. 112. 
= * 173, 14 673. 6 
lnformations and indictment 
te of 5. El. 85, 9. 120, 2. 178. 133, 5 
| 167, 7. 602, 26 
du. 5. Fliz, c. 25, 
Al 8. EL, for ſuing in anothet's name with- 
out his dtivity, - 
brat. g. E/ concerning coſts, 
Kat 8 EL e. 15. 9 
3. El, c. 5. concerning fraudulent 
25 

18 EL 


229. 6 


236, 7. 364, 2. 409, 9. 414. 
430, 10 


bition, 
One in execution ought not to be let to main- 


g Surmiſe god, being by way of 1 


137. 13. 269, 2. 501, 10 
218, 7 


piiſe upon a ſurmiſe. 


Surrender. 


\ 


4- 659, Whether a grant of the bailiwick to a leſſee 


of the manor, be a ſurrender or determi- 
nation of the firſt leaſe, - 176, 16 


If leſſor make a feoffinent and letter of at- 


torney to the leſſee to make livery, it is no 
ſurrender, - 177 


s upon the ſta- Leſſee for years of an houſe, accepts a grant 


of the cuſtudy of the fame houſe, is a ſut- 
render 7 


ib, 
161, 16. 602, 26 Surrender of a copyhold babendum after his 


death; is void, - 372 


188, 11 Into the hands of two tenants, nothing paſſ- 


eth till it be preſented in court, 403. 1 


321, 3 Out of court, into the hands of the teward, 


good, - 5 26, 2 


270, 3. 458, 5 The extent of the words cum pertinent iis in 


the ſurrender of a copyhold meſſuage, 
n * 


345.12. 472, 2 


i 


——ä—ũ— 4 —E—ʒ4äůẽũ.A —— — — 


TAI 


* 


| Where it is at the plaintiff's eleq; 
y verſe the ſeiſin in fee 2 ho 
Tail. | 3 the gift in tall, — 61, J 
Eſtates tail created by deviſe, 61, ). 416, 5. Treaſon. 


| „2. 695, 8. 448, 28 No action lies for the 2 : 
Whether an 3. upon an eſtate dicted of treaſon, W * 
| 401, 9 A truſt ina freehold is not forfeited $7, 10 


tail, - A a 
A caſe upon an eſtate tail, with a fee expec- tainder of treaſon, <. 5 1 5 
tant, : 476, 9 No treaſon can be pardoned, but by expre 
| words mentioning it, = 


Tales. 3 


Decem tales awarded de circumſtantibus, 161, Trees above twenty years growth (which arg 


| Tales awarded, where one juror only ap- 3 1 every ten or twely 


| f 101, 31. 133, 6 
peared, k 476, 9 Birch and maple no timber, — dubai, 
Tempus ſemęſtre 5 4099 53 

Shall be taken for the half year, and not for Treſpaſs. _ | 

fix months only, «a6 —_— upon the caſe for ſeizing beaſts for 

| an heriot, 0, 2 

2h Tenant. | For unearthing a badger in another * 
Tenant in fee cannot convey his lands þaben- ground, - — 325 
dum after his death, - 376, 2 Of aſſault and battery r 


If tenant at will be ouſted by a ſtranger, and For taking a grey-bound with a Collar, 


he re-enters, he is tenant at will to his leſ- | 463, 10 
ſor, - — 650, 9 Treſpaſs, clauſum fregit, with ſpecial plead: 
Tender F . 
| . reſpaſs of falſe impriſonment, 2x1, 3 
What is a good tender, and what not, 4 23,4 Ji & armis neceſſary in a declaration mou 
By whom to be made, . 661, 10 5 8 9 N 
How tender ought to be de, c 627, by Trial. See Miſ.trial. 
Tenement. | Tbs ae — 
The extent of the word, — 175 | 7 "oth 
Meſſuage or tenement uncertain, becauſe not One may, upon conſideration, agree, that Perpen 
certain what a tenement is, 633, 6 be will not keep ſhop in ſuch a vil or 
' ＋ Ms 33 ſtreet, N A ' 596 he | 
erm. | 
All a term is but one day in law, 234, 4 Trover and Converſion. 


n une Trover ſuppoſed to be 3 May, and converſ 
Teſtament. See Will and Deviſe. N — ig 2 3 25. 46,3 


Teftatum - 246, 4. In trover to every dead thing, there out 
1222 : Ny ye n be added the value; and the price, 'f' 
Title. be alive, . 139, 2 


The title of land flandered, will bear action, Sale in market, no good plea, 165, 3 
163, 18 Trover for a diamond hat-band, 244 ? 


If the party have loſs by it, 397, 3 For ſixty monkeys, k 262, 23 
| , a For a bond oſt, — - 637.7 
Traverſe. In trover againti baron and feme, the con rei. 


What ſhall be he'd a go d traverſe, when ſion mult be to the barons uſe only, * 
the cauſe of juſtification is local, 45, 13 / 


Tr:verſe in ejetione firme, 202, 2. 221.3 Truſt. | 

In quare impedit, * Se 651 Whether forfeited by attainder of treo" 

Where not taking traverſe does vitiate a plea 512,43 
in ſubſtance, © 490, 9 Tithies: | 


He who traveriſeth ought to bring the record , 
and look to the return of wiits, 528, 5 Tithes ſhall be paid ex annuatis tt!“ 
Traverle of an office in chancery, C65, 1 bus nul & ſemel, * on 


& - +T A 


ot preſcribe in non dec imando, 
An 8 47» 17 
Fenny-fodder liable to pay tithe, . 
Tibes granted by patent, = 48 
Templers lands ought not now to be diſ- 
charged of tithes; for by the common law 
lay perſon was not capable of ſuch N 1 


coole tithes upon two leaſes, 68, 9. 452, 


30 

Vos letters patents, 70, 12. 680 
t trees are not tithable, 100, 31 
Ard what are, 2 199, 29 
Laſe of tithes for three lives, upon the ſtar. 
i. El, queſtioned, 111, 10 
Tithes of aftermowih diſcharged by a pie- 
ſcription, - 116, 4 


leiſe ot agreement to be diſcharged from 
tithes during the pai ſon's life,, cannot be 
without deed, 137, 13. 613, 3 
No remedy by diſtreſs or aſſize, for rent re- 
lived upon a leaſe of tithes for life, 173, 
1 

| my corn be cut, though a ſtranger take it 


away before ſeverance, yet an action lies - 


wainſt,mie for the tithes, 324,5 
Cora ſtanding, bought of the proprietor of a 
rectory, without ſpecial words to diſcharge 


in, mult pay tithe, - 262 
What land thall be diſcharged of tithes by 
31. Hen. 8. - 452. 30 
neither tithes are payable of a ſulling mill, 

| „ 
Ciſtercian lands (in ggepriis manibus ot the 
owner) diſcharged of tithes, 559. 6 
V tithes payable for dry cattle, 576, 3 


Prrperual unity of a church appropriated and 
tbe land, is not any diſcharge of the tithes, 


#8 L 


XY 
Fenire Facias. 
Ven fac. awarded before the appearance and 


declaration, amendable, oY 
Other wiſtakes amendable, 78, g. 244, 1 


30, 4. 326, 2. 353, 8. 383, 12. 396, 1. 
457, 1. 631, 4. 670, 8 
Ven. fac. mitawarded, 
239, 4. 302, 2. 313, 14. 327, f. 458, 3, 
4. 528, 6. 656, (1 | g 


Ven. fac. awarded de wicineto civitatis Co- 


327, 4. 493, 13 


Vent, iæ, - 


De parochia or de villa de C. gocd, 340, 6. 


F 493,13. 5 3, 25. 676, 11 

De wicineto manerit, + - 405, 
Awarded from T. and not de wicineto de 7 
ill. k 5 
Ven. may be awarded upon an indidtment the 
ſ me ſeſſion, - 404. 2 
Where the rerurn of the wen. is beſore the 
teſte, alnendable, = 442, 15 


Where there ſha!l not be ſeveral wen. fac. 
to try ſeveral iſſues in one county, 550,12 


+ Where the ſheriff hiniſelf is concerned, the 


ven. fac. may be awarded to the coroners, 
| 551 


. B. of Hurmthor n returned on the ven. and | 


on the diſtringas, W. B. of Harmiborp was 
returned and (worn, held not material, 


| 653, 2 
Action brought in chancery, and ven. fac. 


returnable in the king's bench, 672, 4 
Stat. 27. El. c. 6. expounded, - 
Venue. See Viſne, 
Verdict. 


Judgment could not be given for the uncet- 


tainty of a verdict, 113. 12 


608 Verdict, without iſſue jained, amended, 


— 
V. 


Variance. 


Variance between the writ and count, how 
tuled, - 128. 20 


b&:1ween the original writ ard declaration, - 


30, 3. 307, 4. 305, 4 476. 597, 20. 
bay, 2. 604, 17, 674, 8 | * 
veen the writ for enquiry of damages, and 


| 294, 14 


declaration, : 


betwixe the leaſe in the declaration, and the 
kate found, 328, 6. 3538, 18 
* the bill and the declaration, how rul- 

| 3 


Venditioni Exponat. 
h what caſe dot neceflary, - 3, 2 


| 502,12 
Where there were two verdicts in a caſe, and 
the firſt adjudged void, 627, 11 


Where the verdi& and judgment diſagree, 
6 


amendable, - 


Declaration ill in ſubſtance, ſhall hot * a 


wade good by verdict, «. 0068 
Verdict, that he is guilty cum aliguibus 
aterits preterguam—good, . G62, 13 


Vi & Armis. 


In what caſes it ſhall te error to omit theſe 


words, BE - 520, 1. 536, 3 


Vicarage, 
The beginning of Vic1rages, - 518 
W hat vicarages may be difſo'v:d, and how, 


516. 518 


Vicar to fay ſervi e in one church one S in- 


day, and imanother the other Sund iy, „. 
ter nia vicibus, ſued for his penſion, 46. 3 
4 | Via. !s 


36, 12. 138, 10. 


— 


"$ 


r 33 


Victuals and Victuallers. 


Preſents of victuals may be taken r Certiorari to remove indiQtments of 1 
iQuals, 
197, 23- 470 
vituals, 
214, 10 Two purchaſe to them and the heirs of | 


offence, 


Ao action lies for ſelling corrupt V 


without warranty, 


Apples not to be accounted dead 


vin. 


Two vills, W. and S. in the pariſh of S. a 

fine of ſuch lands in S. the lands in V. 
| - 120, 3 
d ham- 


paſs not, - 


And the difference between a vill an 
| - ib. 
dif- 


let, - 


Where the vill named in the declaration 
fers from that in the verdi and deed, 175 

Where the pariſh and vill ſhall be intended 

263, 27. 340, 6 


Warrant of attorney, when amendable 


all one, - 


Viſne, or Venue. 


Where a venue ought to be from a pariſh in 
| 150, 10 
191, 16. 375, 1 
And where not, 86. 95, 22. 239, 4. 302, 2 
Where thecuſtom of a manor is in queltion, 
the venue ſhall be only of the manor, 8. 


327, 4, 5. 375» 1+ 405, 4.551. 631, 4 


London R 
Where well awarded, 


Uſes. 


Where uſes *re well limited, and where not, 


| 169, 8. 180, 19. 
There cannot be uſe of a thing which is not 


3 ; in eſſe, | oy 190, 13 

In what caſe ceſtuy que uſe needs not ſhew the 

- deed of grant, — 217, 5 
Uſurpation. 


Whether a double uſurpation ſhall ouſt the 
king of poſſeſſion, and put him to a writ 
= 1 23 8 


- of right of advowſon, 


Uſury. 


What ſhall be adjudged uſury; with reſolves 
upon ſeveral caſes of uſuty, and uſurious 
contracts, 26. 32. 104. 40. 209 253, 7. The extent of free warren in a common 15 10 


we 507, 23. 678. 14 


201, 32. 401, 


If the caſualty goes to the intereſt only, and 
not io the principal, it is uſuty, 508 


Utlawry. See Outlawry. 
— — — 


W 


Wager of Law. 


Wager of law allowed in caſe of bankrupt, 


Waiver. 


105, 42 


In what caſe waiver of the poſſeſſion ſhall 


diſcharge one of the rent, 


5 


= 


The lord preferred before the prochein 


Making the ward knight en Nope 
Other cafes touching wardſhips, 1575 


Wanting, N. 1 I 277, 
Arrelt good, without ſhewing warten 


Writ of deceit lies againſt an attorney (« 


Warranty of wares ought to be made at ll 
Warranty deſcends only upon the heir a 
Where warranty is neceſſary in ſelling ware 


470 
Warrantiag a mare ſold to be ſound, anc 


Warrener may kill any dog that uſes to hun 


If one has a warren by charter in all bis mi 


Eradicating whitethorns adjudged waſte, but 
Converting a corn-mill io 3 fulling-will, 


The force of fine impediments vfi, 216, 
One may have an action of waſte up0" 


Leaſe for years, remainder to D. for ite, 


Wale... 
taken in Wales,  _. 48, 
Ward and Wardſhip. 


one, and he who has the inheri 
his heirs ſhall be in ward, 9 
to the cuſtody of a tenant, who y 

1% E fande who was m 


ſhip from that time, 156, 6. 388, 


388, 
Warrant. 


135, 


455. 

appearing for one without a warrant 
694, 
Warranty. 


time of the ſale, - 4. 470. 630, 


law - - 218, 


action brought thereon, - - 630, 
Warren. 


his conies, - N 
nor, he may etect a lodge, and make c- 
ney-burrows in any place, 150.5 


conies, 


A i 195, 24 
Waſte. | 


not ſuccidendo et ve nde nds, 12613 


182. 21 
waſte, ot, 
. 


ral leaſes, and upon ſeveral grants of te 


verſion, - 
without impeachment of waſte, 4 
to C. in tail, tenant commits waſte in , 
life of D. who dies before woſle bi99g" 


action lies for bim in remaincer, — y 


U 


———— ae 
—— — m 


— ——— — — 


A Th Þ Þ Kip 5 
He and one Allen are perjured knages, 102, 


Ways. 
FI {ell a cloſe through which I had a way, 


Thou'arta witch, and I will prove thee a" 


witch, 150, 11. 306, 2 


Water-courſe. — | 

„ for diverting the water-courſe of a My brother is perjured, 10, 2. 436, 8 | 
= | - = 253» 27 Thou perjured beaſt, — 7 613, 1 | 
| Thou art a leprous knave, 144, 3. 430. - | 

| 

lj 


the way remains, though not excepted in 
the (ale, - 170, 10 
Wy appendant to land, 190, 13 


Will. 


Lrocation of a will, where inſufficient, 115. 


3. 497. 3 
1 will cannot refer to words only, without 


unting, 8 2 
Poring a will ſtayed by prohibition, 346, 15 
potion of a will. 394, 7. 144, 4 


See more in Devile. * 


Witneſſes. 


wineſs depoſed for the king may not de 
puniſned by indict ment. which is the ſuĩt 
o the king, - 120, 2 
(re witneſs not ſufficient in the civil law, 
| | 160, 2 


Woman. 
nt time a woman may go with ehild, 541 


[zz nine months ſhall be taken to be wen/es 
/o/ares, - 9 ö 


Words. 


Words adtionable ought to import in them- 


ele, . 107 
i» what caſes words too generally laid will 
not bear action, 126, 12. 202, 1. 339, 4 
ere the word is inſenſible, and has not 


expoſition, it eannat be good, 147, F. 
. 5 40. 8 
"ords ſhall be taken in the worſt part, 166, 


. 5. 241. 6 
Whether an action lies for words, from the 
port of the ſpeech of another, who never 
\pzke them, 162, 17. 406, 2 
eie the verdict found other words in part, 
{aan the plaintiff declared, good, 407, 4 


Words actionable. 


7 3 a 2 0 and haſt ſtolen my corn, 
4. 43, 8. 65, 5. 157. 8. 114. 13. 
2 074, 7. 676, 12 
. . 2 I, II, I14, 1 
In be adjudged corn r 674. 7 
my ſpoken of a juſtice of peace, 56, 1. 
455 Wy 143, 1. 240, 6. 308, 6. 
r 
ir Ces. More is a corrupt man, and has 
bribes, — | 65, + 


6, , 


ſe yes preciſe ſlander, without ambiguouſ- 


Doubtful in ſome caſes, 339, 5. 531, 12, 13. 


600, 25. 639, I 
Thou haſt robbed the church and ſtolen the 
lead of it - 
Thou halt been in a gaol for ſtealing a pan, 
| 154. 3 


Thou haſt procured one S. to come thirty 


miles to commit perjury, &c. 


158, 10 
Of a widow lady, that A. had re 


ported he 


had the uſe of her body, two hundred 


pounds damages, 162, 12. 406, 2 
Words ſlandering the title of lands, 163. 18. 
. 1 397» 3 
Hindering a marriage, - 


Wordsſpoken of a noble perſon, 


Thou haſt taken a falſe oath, 204, 7 


Baſtard, if damnified thereby, 213, 6. 323, 


2. 625, 18: 642, 2. 535, 19 


Thon walt in Nerwich gaol for a felony 
247-6 


commiited upon A. - 
Thou art a ſmotherer and maintainer of ſe- 
lonies, 


= - 267 
Thou haſt harboured thy fon, knowing he 
300, 3 


was a ſeminary prieſt, 


Taoſe his wife killed thy huſband, 306, 2 


Thou didſt ſet upon me, and tookeſt ] 


purſe, . 312, 13. 315, 18 


Thou art a whote-maſter, and haſt lain with 


B. his wife, * * 


323. 2 
He hath poiſoned J. &. 


343» 
Thou art a bankrupt knave, 345, 13- 23 


5 7. 5 
If Sir J. S. might have his will, he . 


kill all true ſubjects, and the king too, 


| 407. 4 
Thou haſt killed thy maſter's cook, 423, 5 


Thou hail — treaſon beyond ſea, 


424, 6 

Miſtreſs A. is a whore, and hath had the pox, 
X | 430, 9 
Thou haſt poiſoned thy huſband, 428, 9 


Thou haſt ſtolen my corn, and carried it to 
market, 442, 16. 457, 2. 673, 7 
Thy maſter Brown hath robbed me of all my 


goods, : 443, 20 
For calling a ſur ve yor cheating knave, 504, 


Thou waſt in L. gaol for coining, 
To ſay a merchant is broken, 562, 10 
Have you brought home the fotty pounds 

you ſtole, | 


$78, 7 
=o 


ſo formerly, - 


Ws / © * 


17 
Fi 
1. 
| 
- 3 
| 
N 
} 
. 


422,3 
196, 22 


15 
36, 3 


568. 6 
To call a merchant bankrupt, though be was 


— —— 
Pra eg 


* 
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Victuals and Victuallers. 5 | Wales. 
Prefents of victuals may be taken without Certiorari to remove india i 
offence, - 90, 17 taken in Wales, 34m 8 a ri 
Ao action lies for ſelling corrupt victuals, | 484, 
without warranty, 197, 23. 470 Ward and Wardſhip | 


Apples not to be accounted dead victuals, 
| 214, 10 Two Pe to them and the heirs of | 
ill. | one, and he who has the inheri 
* his heirs ſhall be in ward, 4 3 


Two vills, W. and S. in the pariſh of S. a The lord pref, | 4 
five of fach lands in S. the lands in . 0 the — rn * n 
| a 5 


paſs not, nes ee, - 
And the difference between a vill and han Making the ward knight diſcharges 8 vero 
let, - 8 % ſmip from that time, 56, 6. 388 


Where the vill named in the declaration dif- ſ : 
fers from that in the verdict and deed, 175 Other "oY touching 


wardſhips, * 
Where the pariſh and vill ſhall be intended 385, 


all one, - 263, 27. 340, 6 Warrant. un 
6 Viſne, or Penue. Warrant of attorney, when amendable 
8 135, ( 
Where a venue ought to be from a pariſh in Wartiog, . 9 8 135 
London - ;. 090+ T0 At nd ; ll A wi 
Site well awarded.” 191, 16. 375, 1 Aneſt good, without ſhewing warrant * 
And where not, 86. 95, 22. 239, 4. 302, 2 455, 1 


Writ of deceit lies againſt an attorney ſo 


Where the cuſtom of a manor is in queltion, appearing for one without a warrant 


the venue ſhall be only of the manor, 8. 


327, 4, 5. 375» 1. 405, 4: 551. 631, 4 ESTA 694, 
| arranty, 
| Uſes. 5 | my _ 
* Where uſes are well limited, and where not, Warranty of wares ought to be mage at the The 1 
\ 169, 8. 180, 19. 201. 32. 4301, 9 time of the ſale, - 4-470. 630, IP 
There cannot be uſe of a thing which is not Warranty deſcends only upon the beit at 
in efſe, 3 190, 13 law - - 116,6 | 
In what caſe cefluy que uſe needs not ſhew the Where warranty is neceſſary in ſelling wares, an 
- deed of 1 — : 470 el 
ha anne, 8 Warranting a mare fold to be ſound, ard nl 


| Uſurpation. action brought thereon, - 650, 
Whether a double uſurpation ſhall ouſt the 


king of poſſeſſion, and put him to a writ Warren. Ve 
of right of advowſon, = 123, 8 Warrener may kill any dog that uſes to hunt ex 
| | Uſury | | his conies, = 4 a 3 95 I 
3 . If one has a warren by charter in all hig ms arc 
| What ſhall be adjudged uſury; with reſolves nor, he may erect a lodge, and make c0- i 
upon ſeveral caſes of uſury, and uſurious ney-burrows in any place, 156.5 Whe 
conttacts, 26. 32. 104. 40. 209 253, 7. The extent of free warren in a common . . 
D 507, 23. 678, 14 conies "Is - 195, ip: 
If the caſualty goes to the intereſt 4 and OM Waſte ref 
not 10 the principal, it is uſuy, 508 5 : A * th; 
, | Eradicating whitethorns adjudged wane, 
Utlawry. See Outlawry. not acc nd et vendends. 426, 1 
—ñ᷑ ᷑ ðwu Converting a corn-mill 10 2 _ . Thoy 
| waſte, 8 n Ae 79 
W The force of fine impedimento — _ ba 
| | One may have an action of walte u My t 
Wager of Law. ral oak, and upon ſeveral grants of de It th, 
Wager of law allowed incaſe of bankrupr, verſion, . for life Wore 
105, 42 Leaſe for years, — 8 * 58 
x . without impeachment of waite, ice 5 
| Waiver. to C. in _ tenant commits waſte in . br ( 
In what caſe waiver of the poſſeſſion ſhall life of P. who dies before waſte brovgn's tal 


diſcharge one of the tent, $549, 10 action lies for bim in remaincer, — 


A:T 4 1 . 
Water-courſe. He and one Allen are perjured knages, 102. 
Aion for diverting the water-courſe of a My brother is perjured, 109, 2. 2 


will, © Ste WEIS BE Thou perjured beaſt, — 613. "72 
Thou art a leprous knave, 144, 3. 430. - 


Ways. Thou art a witch, and I will prove thee a" 
loſe through which I had a way, witch, | 130, 11. 306, 2 
3 though not excepted in Doubtful in ſome caſes, * 5315 6 3.43 
the ſale, n 170, 10 | O, 25. 039, I 
and, 190, 13 Thou haſt robbed the church and ſtolen the 
Nn . lead of it 3 153, 2 
Will. | Thou halt been in a gaol for ſtealing a pan, 
Lyocation of a will, where inſufficient, 115» 154. 3 


2. 497 Thou haſt procured one S. to come thirty”. 
cannot refer to words only, without miles to commit perjury, &. 158, 10 
1 | Of a widow lady, that A. had reported he 


145 had the uſe of her body, two hundred 


writing, 55 
Poring a will ſtayed by prohibition, 346, 15 


| pounds damages, 162, 12. 406, 2 
apivon of a will, „ peis ?“ % 4 Wordsflandering the title of lands, 163, 18, 
2 397·3 
Wuneſſes. 2 — 7 | — 3 
2 5 Words ſpoken of a noble perſon, 190, 22 
\ wineſs depoſed for the king may not be Thou -_ Crnlnas wife hath; 0 5 


pmiſned by indiꝭ ment, which is the ſuit 


of the king, 1 | LION 2. 625, 18: 642, 2. 11 
Ote witneſs not ſufficient in the oy 17 Thon 1 in 2 « felony 
| 7 a commiited upon A. 5's 247-6 
Woman. Thou art à ſmotherer and maintainer of ſe- 
Wit time a woman may go with child, 54s lonies, 1 20 _ 267 
Tiz nine months ſhall be taken to be nene Thou haſt harboure thy ſon, knowing he 
v/ares, - - 56, was a ſeminary prieſt, _ 300, 3 
; Teoſe his wife killed thy huſband, 306, 2 
Words. Thou didft ſet upon me, and tookeſt my 
Words adtionable ought to import in them- purſe, 8 312, 13. 315, 18 
ſelyes preciſe flander, without ambiguouſ- Thou art a whore-maſlter, and haſt lain with 
n-lc, 6 | 107 B. his wife, - * 323. 2 
in what caſes words too generally laid will He hath poifoned J. &. — 343. 
not bear action, 126, 12. 202, 1. 339, 4 Thou art a bankrupt knave, 345, 13. 23 
Vere the word is inſenſible, and has not 7. 585. 
expoſition, it cannat be good, 147. f. If Sir J. S. might have his will, he wonld 
3 | 149, 8* kill all true ſubjects, and the king too, 
Vords ſhall be taken in the worſt part, 1665. | 497, 4 
L 5. 241, 6 Thou haſt killed thy maſter's cook, 423, 5 
Whether an action lies for words, from the Thou hall commizzed treaſon beyond ſea, 
'eport of the ſpeech of another, who never 424. 6 
ſpake them, 162, 17. 406, 2 Miſtreſs A. is a whore, and hath bad the pox, 
Were the verdict found other words in part, | | 439» 9 
tan the plaintiff declared, good, 407, 4 Thou haſt poiſoned thy huſband, 428, 9 
. | Thou haſt ſtolen my corn, and carried it to 
Words actionable. | „ 6 42, 16. 457, 2. 673, 7 
Thou art a thief, and haſt ſtolen my corn, Thy maſter Brown hath robbed me of all my 
9. 2. 43,8. 65, 5. 157, 8. 114,13. goods. | 443. 20 
2 14. 674, 7. 975 5 ? ls For calling a ſurveyor cheating ha. $04» 
knees, . 231, 11. 114,13 


01ds ſpoken of a juſtice of peace, 56, 1. To ſay a merchant is broken, 562, 40 
53, 4- 90, 1). 143, 1. 240, 6. 308, 6, Have you brought home the forty pounds 


1 557, 3 you ſtole, | 568, 6 
i Geo, More is a corrupt man, and has To call a merchant bankrupt, though be was 
3, : 565, 4 fo formerly, - 578, 7 


To 


Baſtard, if damnified thereby, 213, 6. 323, 7 


4 


| 15 
lt thall be adjudged corn reaped, 674, 7 Thou waſt in L. gaol for coining, 36,2 


— ſtolen my faggots, - 600, 24 
Thou art a maintainer of thieves to [teal my 
maſter's goods, _ ,629, 1 


Thou haſt the plate of J. S. and we will 
charge thee with that felony, 647. 13. 
This is a counterfeit warrant made by Mr. S. 


- 648, 17 
Words not actionable. 


money. A . 339. 4 
Scandalous words ſpoken of a witneſs in 
court, - 
Thou art a forſworn whore, and an old bawd, 


; 462, 9 
Scurvy, pocky whore, 499, 7. 514. 26 
Words ſpoken of a married man, 473, 5 

call one fimonift and recuſant, 434. 3 


did ſteal a mare, or elſe G. is fortworn, 


| : 530, 10 
Thou art a cozening rogue, a 2 
* $30, | 


rogue 


| - A 
| | | | 
Fes an attorney cozening knave, 586, 8 
| Thou art a thieviſh: rogue, for thou haſt al 


Thou art a thieviſh knave, and haſt ſtolen 


my wood, 65, 5. 166, 5 
Bars of i ton, - 204, 9 
Sheep, - - 126, 12 
Words ſpoken of a church-warden, 80, 3 
Thou waſt arraigned and convicted of felony, 

e 90, 18 
You did moſt perjuredly preſent me at ſuch 

a viſitation, 8 2 "a 

Sir Tho. Holt cleaved his cook's head, i 84, 4 
423,5 
Thou art ſorſwotrn in Cellet court, 190, 14 

2 436, 

Thou art no true ſubject to the king, — 

that I will prove - 202, 1 
Vatlet and knave, EO 204, 8 
You are a paltry lawyer. - 267 
He is a cozener, and cozened A. of ſuch 


$2, 34 + 


the declaration, error, 294, 14 
Awarded upon a trover, - 319, 3 
Of ſecond deliverance, 424,8 

Writ of teſtitution awarded to a buigeis of 

Hertford, 506, 18 540 
De wentre inſpiciendo, where and how 

awarded | | 685, 2 
Writ by journies accompts, what, and u en 

to be brought, | 589, 12 


Y 


Thy fon has murdered my child, too gen 
ral, : 

Thou haſt raviſhed ſuch a w 035 

Other words not actionable, . Fry 18 
331, 12. 473, 5. 687,2. 8 


Words doubtful. 
That P. has murdered Adam's child, 21 b 


| 12. . 
He hath ſpoken treaſon, and that L oil 
prove, — 275 
Thou art as bad us thy wife when ſhe fol 
my cuſhion, \ 331, 11 
When words are doubtful, they ſhall be 
taken in mitiori ſenſu, 275, 5 


Writs. | 


A writ. void in one part may be good in an0- 
ther, | | 104, 40 
Writs aided by the ſtatutes 32. Hen, 8. and 
18. Eliz, 108, 4. 185. 188, 10 
Writ to enquire of damages in Londen, for 
breach of covenant in H. good, becauſe 
founded on a ' writ made in London, 
| 142, 21 
Writs amendable, in what caſes, 105 16. 
185, 5. 188, 10. 217,4. 230, 4. 25), 
17. 365, 4. 372, 2. 44%, 15. 
Writ of enquiry of damages, varying from 


